of  the 
TJorJ:  Ciff/ 

in  tutoring  ike. 
^iLrarM  of  Jthe 


of 


in  ike  jpaeatjin  of 


<fyrit 


EEPORTS  OF  CASES 


ARGUED  AND  DETERMINED  IN  THE 


COURT  OF  COMMON  PLEAS 


FOK   THE 


CM         CITY  AND  COUNTY  OF  NEW  YORK. 


BY  CHARLES  P.  DALY,  LL.D., 

OFFICIAL   REPORTER    OF   THE   COURT. 


VOL.    XIII. 


NEW  YORK: 
BANKS  AND  BROTHERS,  LAW  PUBLISHERS. 

No.  144  NASSAU  STREET. 
ALBANY,  N.  Y. :   Nog.  473,  475  BROADWAY* 

1887. 


Entered  according  to  Act  of  Congress,  in  the  year  1887, 

By  BANKS  &  BROTHERS, 
In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


JUDGES 

OF   THH 

COUKT   OF   COMMON  PLEAS 

SINCE  ITS  REORGANIZATION  IN  1821, 

WITH   THEIR  PERIODS   OF   SERVICE. 

JOHN  T.  IRVING     .            ,            .  .        1821—1838 

MICHAEL  ULSHOEFFER              .            .  1834 — 1850 

DANIEL  P.  INGE  AH  AM        .            .  .        1838—1858 

WILLIAM  INGLIS            .            .            .  1839—1844 

CHARLES  P.  DALY              .            .  .        1844—1885 

LEWIS  B.  WOODRUFF               .            .  1850—1856 

JOHN  R.  BRADY      .            .  .        1856—1869 

HENRY  HILTON              .            .            .  1858—1863 

ALBERT  CARDOZO    ....  1863—1868 

HOOPER  C.  VAN  VORST           .            .  1868—1869 

GEORGE  C.  BARRETT         .            .  .        1869—1869 

FREDERICK  W.  LOEW               .            .  1869—1876 

CHARLES  H.  VAN  BRUNT              .  .        1869—1884 

HAMILTON  W.  ROBINSON         .            .  1870—1879 

RICHARD  L.  LARREMORE   .            .  .        1870* 

JOSEPH  F.  DALY           .            .            .  1870* 

GEORGE  M.  VAN  HOESEX  .            .  .        1876* 

MILES  BEACH.                .            .            .  1879* 

HENRY  WILDER  ALLEN     .            .  .        1884* 

HENRY  W.  BOOKSTAVEU  1886* 


JUDGES  DURING  THE  PERIOD  EMBRACED  IN  THIS  VOLUME. 

CHARLES  P.  DALY,|  CHIEF  JUSTICE. 

RICHARD  L.  LARREMORE,^  CHIEF  JUSTICK. 

JOSEPH  F.  DALY. 

GEORGE  M.  VAN  HOESEN. 

MILES  BEACH. 

HENRY  WILDER  ALLEN. 

HENRY  W.  BOOKSTAVER. 

*  Still  on  the  Bench. 

t  Term  expired  December  31st,  1885. 

I  Appointed  Chief  Justice  January  14th,  1SS6. 


TABLE  OF  CASES 

REPORTED    IN    THIS    VOLUME. 


Abrahams,  Keller  v 188 

Adler  «.  Kerner 60 

Agnew,  Ottcndorfer  v 1(5 

Alburtis,  Collis  v 425 

American  Insulator  Co.  v.  Bank- 
ers' &c.  Tel.  Co 200 

American    Surety   Co.   of  New 

York,  Wakefiekl  v 349 

Arnstaedt  c.  Blumenfeld 354 

Ashley  v.  Manhattan  R.  Co 205 


B 


Baer,  McElroy  v 

Bandaret,  Murphy  v 

Bankers'  &c.  Tel.  Co.,  Ameri- 
can Insulator  Co.  r 

Bannerman  v.  Quackenbush. . . . 

Bartlett,  Pickett  v 

Bassford,  Matter  of 

Behrens,  St.  Michael's  P.  E. 
Church  v. . .  T 

Bell  t>.  Smith 

Belter  v.  Lyon 

Beste  v.  Burger 

Black,  Matter  of 

Bliss  v.  Bliss 

Blum,  Weinberg  v     

Blumenfeld,  Arnstaedt  v 

Board  of  Education  of  New 
York,  McGregor  t 

Boecher  t.  Lutz 

Boehm  v.  Rich 

— —  Sherman  v. , 

Bottum  v.  Moore 

Bradt,  Kettleman  t 

Brasier,  Mat  ter  of 

Brennan  v.  Gordon 

Brewster  v.  Hatch 

Brick,  Matter  of 

Brisbane  v.  Porneroy 

Browning,  Farley  c 

Bryan  c.  Smith 


442 
385 

200 

460 

229 

22 

548 
486 
422 
317 
21 
489 
399 
354 

195 

28 

62 

42 

464 

529 

245 

208 

65 

312 

358 

85 

331 


Burger,  Beste  v 317 

Burke  v.  Manhattan  R.  Co 75 


c 


Calm,  Matter  of 

Campbell,  Matter  of 

Campbell  Printing  &c.  Co.  v. 

Oltrogge 

Carples  v.  Rosenbaum 

Carr  v.  Hills  Archimedean 

Lawn  Mower  Co 

Carrick,  Matter  of 

Clark  r.  Clark 

75.  Fosdick.. 


Craig  v.  Manhattan  R.  Co 

Coar,  Purdy  v 

Cochrane,  Moser  v 

Cohen,  Matter  of 

Cohu  v.  Husson 

Colgate,  Manhattan  Co.  c 

Collis  v.  Alburtis 

Cooper  v.  Hong  Kong  &c.  Bank. 

Corp 

Copley  Iron  Co.  v.  Pope 

Cornell,  Donovan  v 

».  Eagan 


Cory  t.  Harte, 
Coyne  v.  New  York  Longshore- 
men's Protective  Assoc.. . 

Crosby  v.  Thedford 

Crowe,  Reed  v 

Curtis,  Waters  v 


24 
312 

247 

494 

211 
181 
497 
500 
214 
44!) 
159 
310 
334 
544 
425 

183 
144 
339 
505 
147 

1 

150 
164 
179 


D 

Dare,  Matter  of 220 

Davidson  v.  Mayor  &c.  of  New 

York. 252 

De  Graaf  r.  Wyckoff 3M 

Donovan  v.  Cornell : .  339 

Doying,  First  National  Bank  of 

Northampton  v 509 

Doyle,  Matter  of 413 

[v] 


VI 


TABLE  OF  CASES  REPORTED. 


E 


Eagan,  Cornell  v 505 

Edling,  Sander  v 238 

Everall  c.  Lassen 10 


F 


Farley,  Matter  of 245 

p.  Browning 85 

Farnsworth,  Lessels  v 473 

Farrelly,  Hennessey  v 468 

Fay  r.  Muhlker 314 

Fields,  Stringfield  p 171 

Fire  Department  of  New  York 

v.  Wendell 427 

First  National  Bank  of  North- 
ampton p.  Doying 509 

Fleisch,  People  r 39 

Flint,  McRickard  r 541 

Forrestal,  Holzderber  » 34 

Forty-Second   St.    &c.    R.    Co., 

New  York  Cable  R.  Co.  c.  118 

Fosdick,  Clark  v 500 

Fox  p.  New  York  Wood  Turn- 
ing Co 153 

Francis  p.  New  York  Steam  Co.  510 

Fraser  t.  Ward 431 

Frost,  Royer  Wheel  Co.  v 233 

Fuller,  Matter  of 220 

Fuller  Manuf.  Co.,  Westerveltp.  352 

G 

Galitzenstein,  Ritter  » 452 

Garner  p.   Germania   Life   Ins. 

Co 255 

Gashweiler,  Tallman  p 555 

Germania   Life  Ins.    Co.,   Gar- 
ner v 255 

Gerry,  Matter  of 373 

Goelet  P.  Meares 30 

Gomprecht,  Matter  of 481 

Gordon,  Brennan  v 208 

Gorman  v.  Scholle 516 

Gouy,  Matter  of 413 

Graville  p.  Manhattan  R.  Co.....     32 


H 


Hall,  Smullen  t 392 

Hamilton  v.  Read 436 

Harold  v.  New  York  Central  &c. 

R.  R.  Co 89,  378 

Harte,  Cory  t 147 

Hasberg  v.  McCarty 415 

Hatch,  Brewster  c 65 

Heft,  Mayor  <&c.  of  New  York  c.  301 


Hennessey  tj.  Farrelly 468 

Hessen,  Lucas  v 347 

Hills  Archimedean  Lawn  Mower 

Co.,  Can-  v 211 

Hogan,  Laherty  v 533 

Holzderber  r.  Forrestal 34 

Hong  Kong  &c.  Bank.  Corp., 

Cooper  v 183 

Howell  v.  Maas 221 

Husson,  Cohu  v 334 

Hyiuau,  Matter  of 310 


Isaacs,  Sperling  c 275 


Jennings  v.  Osborne 518 

v.    Van   Schaick 7,  43S 

Jerome  v.  Morgan 225 

Jones  v.  National  Printing  Co...    9'J 


K 


Kaiser  v.  Kaiser 522 

Kaughran,  Matter  of 52(5 

Keeoh,  Matter  of 22 

Keller  v.  Abrahams 188 

Kerner,  Adler  v 60 

Keteltas,  Weeks  u 559 

Kettleman  v.  Bradt 529 

Kuntz,  White  v 280 


L 


Laherty  v.  Hogan 533 

Lassen,  Everali  r 10 

Lessels  p.  Farnsworth 473 

Loonam  ».  Myers 535 

Lowell,  Matter  of 306 

Lucas  ».  Hessen 347 

Lutz,  Boecher  v 28 

Lyon,  Belter  v 422 


M 


Maas,  Howell  v 221 

McCarty,  Hasberg  v 415 

McCrea  v.  New  York  Elevated 

R.  R.  Co 302 

McElroy  r.  Baer 442 

McGay,  Matter  of.: 21 


TABLE  OF  CASES  REPORTED. 


vn 


McGregor  p.  Board  of  Education 
of  Nc\v  York 

McLean  p.  St.  Paul  &  Chicago 
R.  Co 

Mack,  Matter  of 

p.  Roch 

McManus,  O'Brien  p 

McMillan,  Weeks  p 

McRickardp.  Flint 

Manhattan  Co.  p.  Colgate 

Manhattan  R.  Co.,  Ashley  p.... 

,  Burke  p 

,  Craig  p. . . . 

,  Graville  p... 

-,  Ruppel  ». . . 


Manner  p.  Simpson 

Marklin,  Matter  of 

Marrin,  Waters  v 

May,  Matter  of 

Mayor  &c.  of  New  York,  Dav- 
idson p 

p.  Heft 

v.  Mil- 

len 

Meares,  Goelet  p 

Merlette  p.  North  and  East 
River  Steamboat  Co 

Metropolitan  R.  Co.,  Peyser  v.. 

Millen,  Mayor  &c.  of  New  York 
p 

Moore,  Bottum  v 

Morgan,  Jerome  v 

,  Wise  v 

Moser  p.  Cochrane 

Muhlker,  Fay  v 

Murphy  r.  Banderet 

Murray,  Simmons  v 

Myers,  Loonain  p 


195 

440 

20 

103 

37 

139 

541 

544 

205 

75 

214 

32 

11 

156 

105 

57 

24 

252 
301 

458 
30 

114 


458 
464 
225 
402 
159 
314 
3S5 
477 
535 


N 


Nathan  v.  Stern 390 

National  Printing  Co.,  Jones  p..     92 
New  York  Cable  R.  Co.  r.  Forty- 
second  St.  &c;  R.  Co 118 

New  York   Central   &c.    11.    R. 

Co.,  Harold  p 89,  378 

,  Ulrichp....   129 

,  Young  p.. . .  294 

New  York  Elevated  R.  R.  Co., 

McCrea  v 302 

New  York  Life  Ins.   Co.,  Uhl- 

mann  p 47 

New  York  Longshoremen's  Pro- 
tective Assoc.,  Coyne  v. . .       1 
New  YorkSleam  Co.,  Francis  ».  510 
New  York  Wood   Turning  Co., 

Fox  v '.  153 

Niebuhr  p.  Schreyer 546 

North  and  East  River  Steam- 
boat Co.,  Merlette  r 114 


o 


O'Brien,  Matter  of 526 

r.  McManus 37 


O'Connor,  Tumblety  v 177 

Oltrogge,  Campbell  Printing 

&c.  Co.  v 247 

Oriental  Mutual  Ins.  Co.,  Sloco- 

vich  p 264 

Osborne,  Jennings  v 518 

Ottendorfer  p.  Agnew 16 


Paine,  Rothwell  v 454 

Pakas  p.  Racy 227 

Parsons,  Sprague  v 553 

People  p.  Fleisch 39 

Peyser  p.  Metropolitan  R.  Co..  122 

Pfeiffer  p.  Weishaupt 161 

Pickett  p.  Bartlett 229 

Pomeroy,  Brisbane  p 358 

Pope,  Copley  Iron  Co.  r 144 

President  &c.  of  Manhattan  Co. 

V.  Colgate 544 

Private  Coachmen's  Benevolent 

&c.  Soc.,  Skelly  P 2 

Purdy  p.  Coar 449 


Q 


Quackenbush,  Bannerman  r 460 


Racy,  Pakas  p 227 

Read,  Hamilton  r 436 

Townsend  p 1H8 


Reed  p.  Crowe 164 

Rich,  Boehm  p O'J 

Rindskopf,  Matter  of 26 

Ritter  p.  Galitzenstein 452 

Roch,  Mack  p 103 

Rosenbaum,  Carples  r 4!>4 

Rothwell  p.  Paine 454 

Royer  Wheel  Co.  c.  Frost 23:5 

Ruppel  P.  Manhattan  R.  Co 11 


St.  Michael's  P.   E.  Church  r. 

Behrens 548 

St.  Paul  &  Chicago  R.  Co., 

McLean  p 446 

Sander  p.  Edling 238 

Satterlee,  Story  c 169 


Vlll 


TABLE  OF  CASES  REPORTED. 


Scholle,  Gorman  v 

Schreyer,  Niebuhr  v 

Schulz,  Walsh  r 

Scott,  Winchell  « 

Sherman  r.  Boehm 

Simmons  r.  Murray 

Simpson,  Manner  » 

Skelly  t.    Private  Coachmen's 

Benevolent  &c.  Soc 

Slocovich    r.    Oriental    Mutual 

Ins.  Co 

Smith,  Bell  v 

,  Bryan  v 

Smullen  v.  Hall 

Sperling  c.  Isaacs. 

Sprague  ».  Parsons 
Stern,  Nathan  v 
Story  v.  Satterlee 
Stringfield  v.  Fields 


516 
546 
132 
561 
42 
477 
156 


264 
486 

392 
275 
553 
390 
169 
171 


Tallman  v.  Gashweiler 555 

Taylor,  Wyckoff  v. , 564 

Thedford,  Crosby  v 150 

Tilden,  Van  Orden  c 396 

Townsend  c.  Read 198 

Turablety  v*  O'Connor 17.7 

u 

Uhlmann  v.  New  York  Life  Ins. 

Co 47 

Ulrich  v.  New  York  Central  &c. 

R  R,Co 129 


Van  Loan  v.  Willis 281 

Van  Schaick,  Jennings  v 7, 438 

Van  Orden  v.  Tilden 396 


w 


Wakefield  v.   American  Surety 

Co.  of  New  York 

Walsh  r.  Schulz 

Ward,  Fraser  v 

Waters  v.  Curtis 

v.  Marrin 

Weeks  v.  Keteltas 

r.  McMillan 

Weinberg  v.  Blum 

Weishaupt,  Pf eiffer  v 

Wendell,  Fire    Department    of 

New  York  v 

Westervelt  v.  Fuller  Manuf.  Co. 

White  T .  Kuntz 

Wisrgin.  Matter  of. ...    

Wilder,  Matter  of 

Willis,  Van  Loan  v 

Winchell  t?.  Scott 

Wise  v.  Morgan 

Wolff,  Matter  of 

Wyckoff,  DeGraaf  v 

r.  Taylor 


349 
132 
431 
179 
57 
551) 
139 
399 
161 

427 
352 

28(5 

3— O 
*o 

105 

281' 

561 

402 

481 

36(5 

564 


Younsj  v.  New  York  Central  Ac. 

B.  K,  Co. 294 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 


FOU   TEIE 


CITY  AND  COUNTY  OF  NEW  YOEK. 


MICHAEL  COYNE,  Respondent,  against  THE  NEW  YORK 
LONGSHOREMEN'S  PROTECTIVE  ASSOCIATION,  No.  3, 
Appellant. 

(Decided  January  21st,  1884.) 

In  an  action  by  a  member  of  an  incorporated  benevolent  association  to 
recover  from  the  association  money  claimed  by  him  as  a  benefit  upon 
the  death  of  his  wife,  it  appeared  that,  under  the  by-laws  of  the  associa- 
tion, a  member  in  arrear  for  dues  for  more  than  three  months  was  not 
entitled  to  such  benefits;  and  the  official  record  of  the  association  and 
the  testimony  of  one  of  its  officers,  who  alone  was  authorized  to  receive 
payment  of  dues,  showed  plaintiff  to  have  been  in  arrear  more  than 
four  months  at  the  time  of  his  wife's  death.  Held,  that  this  evidence 
was  not  overcome  by  testimony  of  plaintiff  to  the  contrary,  from  his 
memory,  behaving  lost  his  book  containing  entries  of  payments;  and 
that  subsequent  payment  of  his  dues,  and  their  receipt  by  the  associa- 
tion, did  not  re-instate  his  right  to  the  benefit  in  question. 

APPEAL  from  a  judgment  of  the  district   court  in  the 
City  of  New  York  for  the  First  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

J,  D,  McClelland,  for  appellant. 
VOL.  XIII— 1 
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Skelly  c.  Private  Coachmen's  Benevolent  &c.  Soc. 
D.  Finn,  for  respondent. 

BEACH,  J. — The  official  record  and  the  testimony  of  the 
financial  secretary,  who  alone  was  authorized  to  receive  pay- 
ment of  dues,  clearly  shows  the  plaintiff  to  have  been  in 
arrear  over  four  months  at  the  date  of  his  wife's  death. 
This  cannot  be  overcome  by  the  plaintiff's  loose  statements 
from  memory,  he  having  lost  his  book  containing  entries  of 
payments.  Being  at  the  time  in  arrear  over  three  months, 
he  was  not  entitled  to  the  fifty  dollars  benefit. 

Subsequent  payment  of  his  dues,  and  their  receipt  by  the 
association,  could  not  re-instate  the  plaintiff's  right  to  the 
fifty  dollars.  The  defendant  was  under  no  legal  obligation 
to  pay  the  benefit  when  his  wife  died,  and  could  incur  none 
by  thereafter  accepting  dues,  which  the  plaintiff  as  a  mem- 
ber was  bound  to  pay,  and  the  society  to  receive. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


JAMES  SKELLY,  Appellant,  against  THE  PRIVATE 
COACHMEN'S  BENEVOLENT  AND  CHARITABLE  SO- 
CIETY OF  THE  ClTY  AND  COUNTY  OF  NEW  YORK, 

Respondent. 

(Decided  March  14th,  1884.) 

A  by-law  of  an  incorporated  benevolent  society,  although  unreasonable 
and  therefore  void,  as  against  members  not  assenting  to  it,  may  be  valid 
and  binding  as  a  contract  by  assenting  members. 

By-laws  of  such  a  society  provided  for  the  payment,  to  a  member  in  good 
standing,  upon  the  death  of  his  wife,  of  a  certain  sum,  but  further  pro- 
vided for  the  forfeiture,  by  any  member  who  should  be  three  months  in 
arrear  for  dues,  of  benefits  to  him  from  the  society,  and  also  that,  on  the 
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Skelly  v.  Private  Coachmen's  Benevolent  &c.  Soc. 

payment  by  such  member  of  the  whole  amount  due,  he  might  have  a 
voice  in  the  society,  but  should  not  be  entitled  to  any  benefits  for  three 
months  after  liquidating  the  amount  in  arrear.  In  an  action  by  a  mem- 
ber of  the  society,  to  recover  from  it  such  sum  claimed  by  him  upon  the 
death  of  his  wife,  it  appeared  that  his  dues  for  more  than  three  months 
had  been  in  arrear  and  had  been  paid  by  nim  only  about  one  month  be- 
fore the  death  of  his  wife;  and  there  was  evidence  sufficient  to  warrant 
the  conclusion  by  the  justice  before  whom  the  action  was  tried,  that  the 
by-law  was  in  existence  when  the  plaintiff  became  a  member  of  the  so- 
ciety, that  he  knew  of  it,  and  that  he  assented  to  it.  Held,  that  a 
judgment  for  defendant  should  not  be  disturbed,  as  plaintiff  must  be 
regarded  as  having  assented  to  the  by-law  when  he  joined  the  society. 
It  seems,  that  such  a  by-law  is  not  unreasonable. 

APPEAL  from  a  judgment  of  the  district  court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
M.  J.  O'Brien,  for  appellant. 
N.  Smith,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  is  an  action 
brought  against  the  defendants,  a  corporate  benevolent  so- 
ciety, or  what  is  commonly  known  as  a  benefit  society,  by 
the  plaintiff,  who  is  a  member,  to  recover  the  sum  of  fifty 
dollars,  which,  in  the  case  of  a  member  in  good  standing,  is, 
upon  the  death  of  his  wife,  by  the  regulations  of  the  society, 
to  be  appropriated  to  the  payment  of  the  funeral  expenses. 

The  facts  of  the  case  were  partly  agreed  upon,  and 
paxtly  appear  in  written  depositions,  taken  by  the  consent 
of  parties. 

The  defense  to  the  action  is  that  this  amount  could  not 
by  the  by-laws,  be  appropriated,  when  the  plaintiff's  Avife 
died.  There  is  a  by-law  of  the  society  which  provides  that 
if  any  member  should  be  three  months  in  arrear,  his  name 
and  residence  will  be  placed  on  a  list,  and  hung  up  in  the 
hall  of  the  business  meetings ;  that,  on  the  payment  of  the 
whole  amount  due,  he  may  have  a  voice  in  the  society,  but 
shall  not  be  entitled  to  any  benefits  for  three  months  after 
liquidating  the  amount  in  arrear. 
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The  plaintiff  had  failed  to  pay  his  dues  from  February  to 
October,  1882,  a  period  of  eight  months  ;  but  in  the  month 
of  October,  1882,  he  paid  up  the  amount  in  arrear — five  dol- 
lars— and  his  wife  died  on  the  16th  of  November,  about  a 
month  afterwards  ;  or  within  the  three  months.  Upon  this 
state  of  facts,  the  justice  gave  judgment  for  the  defendants. 

We  held  in  Cartan  v.  The  Father  Matthew  United  Benevo- 
lent Society  (3  Daly  20),  that  a  by-law  substantially  the 
same  as  the  one  in  this  case,  was  unreasonable  in  view  of 
the  beneficial  object  of  the  corporation.  Judge  BRADY,  in 
delivering  the  opinion  of  the  court  in  that  case,  said  that  it 
would  be  reasonable  to  provide  that  delinquent  members 
should  be  deprived  of  all  benefits  during  their  delinquency ; 
but  this  by-law  subjected  the  member  to  a  penalty  for  a 
prospective  period  of  three  months  after  the  payment  of 
his  dues  and  the  performance  of  his  duty ;  that  the  depriva- 
tion to  which  he  is  subjected  is  therefore  based  upon  the 
omission  of  a  duty  which  has  been  discharged,  although  not 
strictly  according  to  the  by-laws,  yet  fully  and  amply ;  and 
that  such  a  by-law  was  not  only  unreasonable,  but  oppres- 
sive, and  detrimental  to  the  interest  of  such  a  corporation. 

I  had  a  strong  impression,  on  the  argument  of  the  present 
case,  that  we  had  gone  too  far  in  that  decision ;  and  that 
we  would  have  to  reconsider  it.  In  Brice's  Ultra  Vires,  it, 
is  said  :  "  The  law  has  deemed  it  the  more  advisable  course, 
to  leave  rules,  for  the  most  part,  to  the  discretion  of  the 
corporations  and  those  composing  them,  who  may  be  rea- 
sonably supposed  to  know  what  is  most  conducive  to  their 
own  interests  and  welfare  "  (Green's  Brice's  Ultra  Vires, 
pp.  14,  16).  And  in  consonance  with  this  is  the  language 
of  Judge  POTTER,  who,  in  his  work  on  corporations,  says 
(p.  114,  note  10) :  "  To  set  aside  a  by-law  for  unreason- 
ableness there  should  be  no  equipoise  of  opinion  upon  the 
matter,  but  its  unreasonableness  should  be  demonstrably 
shown;"  of  which  the  case  of  Ehvood  v.  Bullock  (6  Adolph. 
&  Ell.  N.  S.  383),  might  be  pointed  out  as  a  good  illustra- 
tion. It  should  be  so  obvious  as  to  admit  of  no  reasonable 
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doubt,  as  it  has  been  held  to  be  a  question  of  law  for  the 
court  {Commonwealth  v.  Worcester,  3  Pick.  462). 

In  the  present  case,  the  president  of  the  society  testified 
that,  for  the  payment  of  the  benefits,  which  were  eight  dol- 
lars a  week  during  sickness  or  disability  and  fifty  dollars  for 
funeral  expenses  on  the  death  of  a  member's  wife,  they  had 
to  rely  chiefly  on  the  dues  and  the  initiation  fees ;  that  they 
had  to  have  very  stringent  regulations  to  enforce  the  pay- 
ment of  dues,  for  the  expense  to  pay  the  benefit  to  sick  mem- 
bers was  enormous  ;  that  they  sometimes  had  from  twelve  to 
twenty  members  sick ;  and  that,  to  meet  those  expenses,  it 
was  necessary  to  have  the  dues  paid  promptly ;  for  if  they 
were  not,  the  effect  would  be  that  the  society  would  not 
have  the  money  to  pay  the  sick  members,  or  for  funeral 
expenses  ;  and  it  would  break  up. 

Upon  such  a  state  of  facts  as  this,  I  doubted  the  correct- 
ness of  holding  that  by-laws  like  the  one  in  question  should 
be  declared  void,  as  unreasonable  ;  but  after  looking  into 
the  numerous  cases  in  which  a  by-law  has  been  held  unrea- 
sonable, in  view  of  the  purposes  of  the  corporation,  I  do 
not,  although  still  entertaining  some  doubt  as  to  the  cor- 
rectness of  the  decision  in  Cartan  v.  The  Father  Matthew 
United  Benevolent  Society  (3  Daly  22),  feel  at  liberty  to 
disturb  it  (see  the  cases  collected  in  Angel  &  Ames  on  Cor- 
porations, CX.,  and  especially  §§  345,  347,  348  ;  Green's 
Brice's  Ultra  Vires,  p.  15,  note  a ;  Potter  on  Corporations, 
p.  114,  note  10  ;  Abbott  on  Law  of  Corporations,  pp.  138, 
139  ;  People  v.  Throop,  12  Wend.  186). 

It  will  not,  for  the  decision  of  the  present  case,  be  neces- 
sary to  do  so,  for  there  is  a  feature  in  this  case  that  was  not 
in  Cartan  v.  The  Father  Matthew  United  Benevolent  Society. 
In  that  case,  a  similar  provision  to  this  was  one  of  a  lot  of 
miscellaneous  rules,  in  respect  to  which  it  could  not  be  said 
whether  the  plaintiff  had  assented  to  them  or  not ;  for  a  by- 
law, void  as  against  non-assenting  members,  maybe  good  as 
a  contract,  by  assenting  members  (Slee  v.  Bloom,  5  Johns. 
Ch..  365,  385,  386  ;  S.  C.,  on  error,  19  Johns.  Ch.  456,  479, 
480  ;  Doves  v.  Proprietors  of  Meeting  House,  8  Mete.  321  ; 
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Amesbury  v.  Insurance  Co.,  6  Gray  596  ;  Cooper  v.  Freder- 
ick, 9  Ala.  738  ;  Angel  &  Ames  on  Corporations,  342  ;  Pot- 
ter on  Corporations,  114,  note  10). 

The  plaintiff  in  the  present  case,  on  his  cross-examination, 
was  asked  :  "  When  you  joined  the  society  (the  defendant), 
did  you  agree  to  abide  by  all  their  by-laws  and  rules  ?  "  and 
he  answered :  "  Yes."  He  then  said,  on  the  re-direct : 
"  When  I  joined  the  society,  I  went  in  as  any  other  mem- 
ber ;  I  made  no  formal  agreement  or  declaration ;  I  did  as 
the  other  members  did,  I  paid  my  dues  and  assessments." 
After  which,  on  cross-examination,  he  was  asked  :  "  Did 
you  understand  that  you  assented  to  the  by-laws  when  you 
joined  the  society?"  and  he  answered  :  "Yes." 

There  was  enough  in  this  and  in  the  other  evidence  to 
entitle  the  justice  below  to  come  to  the  conclusion  that  this 
by-law  was  in  existence  when  the  plaintiff  became  a  mem- 
ber of  the  corporation,  that  he  knew  of  it,  and  that  he 
assented  to  it. 

When  he  paid  the  dues  that  were  in  arrear  from  Febru- 
ary to  October,  he  had  been  for  twelve  or  thirteen  years  a 
member  of  the  society,  and  might  fairly  be  assumed  to  be 
familiar  with  its  constitution  and  by-laws,  and  know  that, 
under  the  rule  in  question,  he  would  not  be  entitled  to  any 
benefits,  including  the  fifty  dollars  payable  in  the  event  of 
his  wife's  death,  until  three  months  after  those  arrears  had 
been  paid  up.  They  were  paid  in  October,  1882;  and  on 
the  16th  of  November,  about  one  month  after,  his  wife  died. 
The  disease  of  which  she  died  was  consumption.  She  had 
been  confined  to  her  bed  from  the  month  of  May  preced- 
ing ;  and  the  justice  doubtless  concluded  that  this  payment 
of  eight  months  arrearages  was  made  in  view  of  her  ap- 
proaching dissolution,  and  in  expectation  of  getting  the 
fifty  dollars  towards  defraying  the  expenses  of  her  funeral. 
In  view  of  all  these  facts,  he  gave  judgment  for  the  defend- 
ant, and  the  judgment  ought  not  to  be  disturbed ;  on  the 
ground  that  the  plaintiff  must  be  regarded  as  having  as- 
sented to  the  by-law  when  he  joined  the  society. 
The  judgment  should  therefore  be  affirmed. 
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LARREMORE,  J. — I  concur. 

BEACH,  J. — I  concur,  and  am  of  the  opinion  that  the 
by-law  is  reasonable. 

Judgment  affirmed. 


CATHARINE  JENNINGS,  Respondent,  against  HENRY  VAN 
SCHAICK,  Appellant. 

(Decided  May  22nd,  1884). 

Upon  trial  of  an  action  for  damages  for  personal  injuries,  it  appeared 
that  plaintiff  had  suffered  pain  therefrom  for  several  weeks,  had  felt 
twinges  for  several  months,  and  might  feel  them  in  the  future,  as  there 
was  a  chronic  inflammation  of  the  knee  joint;  but  no  bones  were  broken 
and  no  limb  rendered  permanently  useless;  the  capacity  of  plaintiff  to 
pursue  her  trade  had  not  been  seriously  impaired,  and  there  was  but 
little  reason  to  believe  that  her  power  of  locomotion  would  be  perma- 
mently  impaired.  Held,  it  not  being  a  case  for  vindictive  damages,  that 
a  verdict  for  plaintiff  for  $10,000,  the  interest  upon  which  sum  would 
equal  plaintiff's  entire  earnings  at  her  trade,  was  excessive,  and  the 
judgment  entered  upon  the  verdict  should  be  reversed. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

William  A.  Beach  and  A.  H.  Stoiber,  for  appellant. 
Jeroloman  $  Arrowsmith,  for  respondent. 

VAN  HOESEN,  J. — The  damages  are  excessive ;  and  I 
have  never  before  seen  a  case  in  which  a  jury  has  given  so 
large  a  verdict  for  so  small  an  injury.  No  bones  were 
broken,  no  limb  was  rendered  permanen'tly  useless,  the 
capacity  of  the  plaintiff  to  pursue  her  trade  has  not  been 
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seriously  impaired,  if  impaired  at  all,  and  the  plaintiff, 
though  her  knee  was  injured,  is  able  to  walk  for  pleasure  as 
well  as  on  business ;  and  yet  the  jury  awarded  to  her  dama- 
ges to  the  amount  of  ten  thousand  dollars.  She  suffered 

O 

pain  for  several  weeks ;  she  felt  twinges  for  several  months ; 
and  it  is  possible  that  at  certain  periods  she  may  hereafter 
feel  them ;  but  the  only  sequel  of  the  injury  now  percepti- 
ble is  what  is  called  a  chronic  inflammation  of  the  right 
knee  joint.  Dr.  Phelps,  one  of  the  -plaintiff's  witnesses, 
says  that  he  cannot  say  whether  or  not  it  will  be  permanent. 
Dr.  Bancker,  another  witness  for  the  plaintiff,  is  of  opinion 
that  the  inflammation  will  be  permanent,  and  that  its  effects 
will  be  seen  in  a  predisposition  of  the  plaintiff  to  rheumatic 
pains  in  the  joint  in  wet,  damp  or  cold  weather,  though  he 
says  that  disability  to  use  the  limb  is  not  necessarily  a  con- 
sequence of  inflammation  of  the  knee  joint.  There  is,  there- 
fore, but  little  reason  to  believe  that  the  plaintiff 's  power 
of  locomotion  will  be  permanently  impaired. 

This  is  no  case  for  vindictive  damages ;  but,  nevertheless, 
unless  the  jury  intended  to  give  smart  money,  it  is  difficult 
to  see  why  the  verdict  was  so  large.  It  may  be  said  that 
the  jury  intended  to  give  the  plaintiff  compensation  for  the 
agony  she  had  undergone,  and  that  as  there  is  no  standard 
by  which  to  measure  the  recompense  for  human  suffering, 
the  court  ought  not  to  adjudge  the  damages  excessive  be- 
cause it  differs  from  the  jury  as  to  the  amount  that  should 
be  awarded.  This  observation  is,  to  a  certain  extent,  well 
founded,  and  unless  the  damages  appear  to  have  been 
swelled  by  the  emotions  of  the  jurors,  emotions  that  ought 
not  to  have  controlled  their  action,  the  court  will  not  inter- 
fere. But  there  is  no  case  in  which  the  court  has  not  the 
right  to  prevent  a  jury  from  being  a  law  unto  themselves. 
Even  where  damages  rest  in  opinion  only,  it  is  the  duty  of 
the  court  to  see  that  the  opinion  is  a  reasonable  one.  It  is 
true  that  there  is  no  infallible  test  of  reasonableness  in  a 
verdict,  but  there  are  guides  that  the  court  may  safely  con- 
sult. Long  observation  of  the  action  of  juries  in  cases  of 
personal  injury,  where  a  limb  has  not  been  lost,  or  the  ca- 
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pacity  to  labor  or  to  enjoy  life  has  not  been  destroyed, 
affords  a  clue  to  the  judgment  of  ordinary  men  as  to  the 
compensation  that  should  be  made  for  pain  and  suffering ; 
and  where  a  verdict  is  much  above  or  much  below  the  aver- 
age, it  is  fair  to  infer,  unless  the  case  presents  extraordinary 
features,  that  passion,  partiality,  prejudice,  or  some  other 
improper  motive  has  led  the  jury  astray. 

The  verdict  here  is  very  large,  and  there  is  nothing  in 
the  case  to  explain  why  it  should  be  so.  If  it  be  not  exces- 
sive, almost  every  verdict  that  has  been  rendered  in  this 
court  in  actions  for  personal  injuries  has  been  shamefully 
inadequate.  Though  the  plaintiff  may  still  pursue  her  call- 
ing, and  earn  as  much  as  ever,  the  jury  have  given  her 
damages  the  interest  upon  which  will  yield  her  an  income 
equal  to  her  entire  annual  earnings  at  her  trade.  Even  if 
she  had  been  disabled,  the  damages  ought  not  to  have  been 
large  enough  to  afford  her  an  income  equal  to  her  annual 
earnings,  for  she  could  have  no  right  to  expect  such  an 
income  for  life  and  to  have  in  addition  the  capital  from 
which  the  income  is  derived.  As  was  said  by  Baron  PARKE, 
in  Armsworth  v.  South  Eastern  R.  Co.,  (11  Jur.  760)  :  "  It 
would  be  most  unjust  if,  whenever  an  accident  occurs,  juries 
were  to  visit  the  unfortunate  cause  of  it  with  the  utmost 
amount  which  they  think  an  equivalent  for  the  mischief 
done.  Scarcely  any  sum  could  compensate  a  laboring  mail 
for  the  loss  of  a  limb,  and  yet  you  do  not  in  such  a  case 
give  him  enough  to  maintain  him  for  life." 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
on  the  payment  of  costs  (1  Graham  &  Waterman  on  New 
Trials,  marg.  p.  603). 

VAN  BRUNT  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  on  payment 
of  costs. 
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JAMES  R.  EVERALL,  Respondent,  against  NEILS  P.  LASSEN, 

Appellant. 

[SPECIAL  TERM]. 

(Decided  July  24th,  1884.) 

Where,  upon  affirming  on  appeal  a  final  order  in  summary  proceedings  to 
recover  the  possession  of  real  property,  costs  are  awarded  to  the  respond- 
ent, the  costs  taxable  are  such,  and  such  only,  as  would  be  taxable  if 
the  special  proceedings  had  been  an  action  and  the  final  order  a  judg- 
ment. 

MOTION  for  re-taxation  of  costs. 

Upon  appeal  from  a  final  order  in  a  summary  proceeding 
to  recover  possession  of  real  property  in  the  City  of  New 
York,  the  order  was  affirmed,  with  costs  to  the  respondent. 
His  costs  having  been  taxed,  the  appellant  moved  for  a  re- 
taxation. 

George  IT.  Hart,  for  appellant. 
R.  P.  Livermore,  for  respondent. 

VAN  HOES  EN,  J. — The  legislature  intended  to  make  the 
practice  uniform  by  abolishing  the  difference  between  an 
appeal  from  a  judgment  and  the  method  of  reviewing  a  final 
order  in  summary  proceedings.  Under  section  2260  of  the 
Code  of  Civil  Procedure  an  appeal  from  a  final  order  in 
summary  proceedings  differs  in  no  respect  from  an  appeal 
from  a  judgment  (see  Shaw  v.  McCarty,  63  How.  Pr.  288). 
Where  a  final  order  is  affirmed,  costs  are  in  the  discretion 
of  the  court.  Section  3240  provides  that "  costs  in  a  special 
proceeding  instituted  in  a  court  of  record,  or  upon  appeal 
in  a  special  proceeding  taken  to  a  court  of  record,  where 
the  costs  thereof  are  riot  specially  regulated  in  this  act,  may 
be  awarded  to  any  party,  in  the  discretion  of  the  court,  at 
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the  rates  allowed  for  similar  services  in  an  action  .brought 
in  the  same  court  or  an  appeal  from  a  judgment  taken  to 
the  same  court." 

As  the  General  Term  allowed  costs  to  the  respondent,  the 
clerk  should  tax  such  costsr- and  such  only — as  would  be 
taxable  if  the  special  proceeding  had  been  an  action  and 
the  final  order  a  judgment. 

Decree  accordingly. 


GEOKGE  RUPPEL,  Respondent,  against  THE  MANHATTAN 
RAILWAY  COMPANY,  Appellant. 

(Decided  November  14th,  1SS4. ) 

In  an  action  against  an  elevated  railway  company  for  damages  from  a  fire 
caused  by  sparks  from  defendant's  locomotive,  evidence  that  the  locomo- 
tive, at  the  time  of  the  injury,  emitted  a  quantity  of  sparks  so  large  and 
so  brilliant  that  the  attention  of  the  witness,  who  had  frequent  oppor- 
tunities for  observation,  was  immediately  attracted,  is  sufficient  to  make 
a  prima  facie  case  of  negligence  against  defendant. 

APPEAL  from  a  judgment  of  the  district  court  in  the 
City  of  New  York  for  the  Ninth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Robert  C.  Deyo,  for  appellant. 
Robert  Bonynge,  for  respondent. 

VAN  HOESEN,  J. — An  examination  of  the  evidence  has 
failed  to  satisfy  me  that  the  justice  committed  an  error  in 
leaving  the  case  to  the  jury.  The  only  evidence  of  negli- 
gence was  given  by  the  witness  Kelly,  who  appears  to  me 
to  be  rather  a  dall  man,  and  one  whose  statements,  without 
any  intention  on  his  part  of  testifying  falsely,  are  not  always 
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consistent.  I  make  this  comment  on  Kelly  because  I  find 
that  on  page  11  he  said,.  "  the  engine  was  going  down  town 
and  I  was  going  up,"  and  on  page  29  he  says,  "  the  train 
was  going  towards  the  Harlem  bridge  ;  to  the  north."  Per- 
haps he  did  not  know  which  way  the  engine  was  going  ;  but 
whether  he  did  or  not,  the  impression  left  upon  my  mind  is 
that  the  man  meant  to  be  truthful,  and  that  his  testimony 
is,  in  the  main,  entitled  to  credit.  Kelly  thus  describes  the 
origin  of  the  fire  that  consumed  the  plaintiff's  awning  : 

"  I  was,"  he  says,  "  coming  along  Third  avenue,  when 
my  attention  was  attracted  by  the  puffing  of  an  engine,  and 
the  smoke  and  a  volume  of  sparks  arising  from  the  smoke 
stack.  I  watched  it  very  closely  as  it  lit  upon  the  awning. 
I  saw  a  little  smoke  arising,  and  all  of  a  sudden  it  blazed, 
so  I  ran  right  into  the  store  and  hallooed  to  Mr.  Ruppel.  It- 
was  quite  a  quantity  of  sparks  that  arose  from  the  smoke 
stack.  The  sparks  were  unusual  in  degree  to  the  best  of 
my  knowledge.  I  am  on  Third  avenue  almost  every  day, 
from  Seventy-fifth  street  to  One  Hundred  and  Twenty-fifth 
street.  I  am  very  careful  when  I  see  sparks  falling  out  of 
the  smoke  stack.  It  is  not  uncommon  for  smoke  to  escape 
from  the  smoke  stack.  Fire  also  often  escapes  by  the  puffing 
of  the  engine  starting  so  that  it  causes  more  fire,  and  it 
throws  up  more  of  these  sparks.  I  noticed  the  sparks  in 
large  volume  at  the  time  she  was  coming.  When  the  sparks 
were  emitted  the  smoke  stack  was  not  more  than  twenty- 
five  or  thirty  feet  from  Ruppel's  restaurant.  My  attention 
was  first  attracted  by  the  sparks.  The  sparks  were  red.  It 
was  about  one  o'clock  in  the  afternoon.  I  cannot  say  that 
I  ever  saw  so  large  a  quantity  of  sparks  on  any  other  occa- 
sion. I  might  have  seen  them  emit  a  larger  quantity  of 
sparks  on  one  or  two  other  occasions.  I  suppose  I  have 
seen  locomotives  emit  sparks  on  three  or  four  different  occa- 
sions altogether,  before  Ruppel's  awning  was  burned.  I 
have  seen  locomotives  a  great  many  times  when  no  sparks 
were  emitted.  In  the  day  time  you  could  not  notice  the 
red  light  in  such  volume,  but  in  the  night  time  it  can  be 
seen  very  plain.  What  attracted  my  attention  on  this  occa- 
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sion  was  the  red  sparks  blazing  from  the  smoke  stack.  It 
was  the  quantity  of  sparks  that  attracted  me,  as  naturally 
it  would.  At  night  I  have  noticed  red  sparks  on  other  occa- 
sions, but  not  in  the  day  time." 

The  sole  question  brought  up  by  this  appeal  is,  was  this 
evidence  sufficient  to  make  out  a  prima  facie  case  of  negli- 
gence against  the  defendant  ?  Under  the  decisions  in  this 
state,  I  am  inclined  to  think  it  was. 

In  Field  v.  New  York  Central  R.  R.  Co.  (32  N.  Y.  349), 
Judge  DAVIS  said :  "  We  have  not  in  this  state  adopted 
the  rule  of  the  English  courts,  which  in  substance  holds 
that  proof  that  fire  was  communicated  from  the  engines  of 
the  company,  throws  upon  the  defendant  the  burden  of 
showing  that  there  was  no  want  of  care,  diligence  or  skill 
in  their  construction  or  management.  Our  rule  holds  that 
the  use  of  locomotive  engines  in  the  business  of  railroads 
being  lawful,  no  presumption  of  negligence  arises  from  the 
mere  fact  that  fire  has  been  communicated  from  them.  But 
where  there  is  any  evidence  on  the  part  of  the  plaintiff  that 
tends  to  show  want  of  care  or  diligence  in  the  management 
of  the  engines  or  want  of  skill  in  their  construction,  the 
court  has  no  right  to  take  the  question  of  negligence  from 
the  jury  unless  the  preponderance  of  evidence  for  the  de- 
fendant is  so  great  that  a  verdict  for  the  plaintiff  would  be 
set  aside  as  against  evidence." 

In  the  same  case  Judge  WRIGHT  said  :  "  If  I  understand 
the  position  of  the  defendant  correctly,  it  is  that  in  this 
class  of  cases  it  is  incumbent  on  the  plaintiff,  if  he  would 
make  out  a  prima  facie  case,  to  show  affirmatively  that 
there  was  something  improper  in  the  construction  of  the 
defendant's  engines,  or  that  they  were  not  in  order,  or  were 
insufficiently  or  improperly  managed.  This  is  not  the  rule. 
Undoubtedly,  the  burden  of  proving  that  the  injury  com- 
plained of  was  caused  by  the  defendant's  negligence  was 
upon  the  plaintiff.  To  show  negligence,  however,  it  was 
not  necessary  to  prove  affirmatively  that  there  was  some- 
thing unsuitable  or  improper  in  the  construction  or  condi- 
tion or  management  of  the  engine.  The  fact  that  the 


14  COURT  OF  COMMON  PLEAS. 

Ruppel  r.  Manhattan  R.  Co. 

sparks  were  scattered  upon  their  roadway  in  such  quantity 
as  to  endanger  property  on  abutting  premises,  raised  an  in- 
ference of  some  weight  that  the  engines  were  improperly 
constructed  or  managed.  It  often  happens  that  the  same 
evidence  that  proves  the  injury,  shows  such  attending  cir- 
cumstances as  to  raise  a  presumption  of  negligence  which 
casts  on  the  offending  party  the  burden  of  disproving  it." 

In  Bedell  v.  The  Long  Island  R.  R.  Co.  (44  N.  Y.  369), 
Judge  EARLE  said  :  "  The  mere  fact  that  large  sparks  were 
emitted  from  the  engine  in  such  profusion  and  were  carried 
to  such  a  distance  as  to  set  fire  to  adjoining  fences  and 
buildings,  is  sufficient  to  show  that  there  was  some  careless- 
ness, as  common  observation  and  experience  teach  that  en- 
gines can  be  and  are  run  through  the  country  without  such 
dangerous  consequences." 

In  Bevier  v.  Delaware  $  Hudson  Can.  Co.  (13  Hun  257), 
Judge  MULLIN  said  :  "  It  is  incumbent  on  the  plaintiff  to 
prove  that  an  engine  scattered  from  its  fire  pan  or  smoke 
stack  fire  in  such  quantity  and  in  coals  of  such  size  as  could  . 
not  be  thrown  off  from  an  engine  whose  smoke  stack  and 
other  parts  were  in  proper  repair." 

It  will  be  observed  that  Judge  EARLE,  in  the  Bedell  case, 
said  that  we  might,  without  proof,  take  notice  of  the  fact 
that  engines  can  be  run  without  endangering  property  adja- 
cent to  the  road,  and  that  we  may  safely  draw  the  inference 
of  negligence  from  the  scattering  of  large  coals  in  great 
abundance  upon  buildings  in  proximity  to  the  track. 

In  McCaig  v.  The  Erie  Co.  (8  Hun  599),  Judge  E.  DAR- 
WIN SMITH  said  :  "  To  warrant  a  verdict  for  the  plaintiff, 
the  evidence  should  have  shown  that  the  sparks  were  un- 
usual in  degree  or  character,  or  of  extraordinary  size,  or 
such  as  could  not  be  emitted  from  a  perfectly  constructed 
locomotive." 

Although  the  case  last  cited  is  not  to  be  taken  as  author- 
ity as  to  all  it  purports  to  decide,  it  is  correct  in  holding 
that  the  plaintiff  must  prove,  in  order  to  recover,  not  merely 
that  sparks  escaped,  but  also  that  they  came  of  such  size,  or 
in  such  numbers,  that  it  is  reasonable  -to  draw  the  inference 
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that  the  locomotive  from  which  they  issued  was  badly  con- 
structed, out  of  order,  or  badly  managed. 

In  Addison  on  Torts  (Dudley  &  Baylies'  ed.,  vol.  1, 
p.  307,  n.),  it  is  said  that  "  the  repeated  and  unusual  drop- 
ping of  coal,  or  the  excessive  and  continued  emission  of 
sparks,  warrants  the  conclusion  that  the  company  was  neg- 
ligent." 

I  know  of  but  one  case  in  the  State  of  New  York,  that  of 
Case  v.  Northern  Central  R.  R.  Co.  (59  Barb.  644),  that 
holds  that  on  mere  proof  that  the  defendant's  engine  caused 
the  fire  by  emitting  sparks  the  plaintiff  is  entitled  to  re- 
cover unless  the  defendant  shows  affirmatively  that  it  was 
not  negligent. 

The  witness  Kelly  prove'd  that  there  was  a  "  volume  of 
sparks,"  unusual  in  quantity  and  of  a  red  color,  which  in- 
dicated that  they  were  live  coals  ;  that  he  had  never  in  the 
day  time  before  seen  red  sparks  from  the  engines  on  defen- 
dant's road  ;  that  the  sparks  blazed  from  the  smoke  stack  ; 
that  he  had  on  three  or  four  occasions  seen  sparks  issue 
from  the  defendant's  engines,  but  that  he  had  often  seen 
engines  from  which  no  sparks  proceeded.  The  quantity  of 
sparks  was  so  large  and  so  unusual  that  his  attention  was 
immediately  attracted.  He  was  a  sanitary  inspector,  and  on 
the  avenue  almost  every  day.  He  thus  had  opportunities 
for  observation.  On  evidence  of  this  character  the  follow- 
ing observations  have  been  made  by  the  Supreme  Court  of 
Kansas  :  "  To  show  negligence,  evidence  that  sparks  were 
frequently  emitted  is  admissible.  You  may  show  that  while 
the  particular  engine  sent  out  fire  on  the  day  in  question, 
other  engines  did  not.  Such  evidence  would  lead  irresisti- 
bly to  the  conclusion  that  there  was  negligence  somewhere. 
Of  course  it  would  not  locate  the  negligence.  It  would  not 
show  whether  the  fault  was  with  the  engine  or  with  the  en- 

o 

gineer  ;  whether  the  engine  was  good,  but  out  of  order,  or 
bad,  though  in  order  ;  whether  the  engineer  was  competent, 
but  acted  carelessly,  or  incompetent,  though  he  acted  as 
well  as  he  knew  how.  It  would  not  show  in  what  particu- 
lar the  engine  was  bad  or  out  of  order,  or  in  what  the  en- 
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gineer  was  in  fault.  Yet  such  evidence  is  competent,  and 
it  would  be  about  the  best  the  plaintiff,  in  some  cases,  could 
obtain." 

The  evidence  for  the  plaintiff  is  far  from  conclusive,  but 
yet  I  cannot  say  that  there  is  no  evidence  at  all  of  negli- 
genc;e.  We  cannot  determine  in  what  it  consisted — whether 
in  the  defective  condition  of  the  engine  or  in  the  careless 
management  of  the  engineer ;  but  I  think  the  jury  was 
warranted  in  finding  that  the  emission  of  a  volume  of  live 
sparks,  unusual  in  quantity  and  of  so  brilliant  a  color  that 
their  brightness  did  not  pale  before  the  rays  of  the  midday 
sun,  was  so  much  out  of  the  ordinary  course  of  events  that 
it  must  have  been  caused  by  some  force  that  is  seldom  in 
operation.  As  Judge  EAKLE  said  in  the  Bedell  case  :  "Our 
experience  and  observation  teach  us  that  locomotives  can 
be  and  are  constantly  operated  without  setting  fire  to  adja- 
cent property,"  and  when  any  extraordinary  display  of 
sparks  is  made  at  the  time  an  engine  starts  a  fire,  I  think  a 
jury  may,  in  the  absence  of  all  explanation,  conclude  that 
there  was  something  wrong  with  the  engine  or  with  the 
engineer. 

I  think  the  judgment  should  be  affirmed. 

LARREMORE,  J.,  concurred. 
Judgment  affirmed. 


OSWALD  OTTENDORFER,  Plaintiff,  against  JOHN  T.  AGNEW 
et  a?.,  Trustees  of  the  New  York  and  Brooklyn  Bridge, 
Defendants. 

[SPECIAL  TERM]. 

(Decided  November  22nd,  1884). 

The  extension  of  the  footway  of  the  New  York  and  Brooklyn  Bridge  from 
the  easterly  side  of  Chatham  street  to  the  westerly  side  of  Centre  street 
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in  the  City  of  New  York, — Held,  not  an  addition  to  the  bridge  of  a  new 
and  independent  structure  without  legislative  authority,  but  merely  the 
completion  of  the  plan  originally  contemplated  and  never  abandoned. 

The  erection  of  such  footway  for  use  by  pedestrians  only,  over  the  public 
street,  fifteen  feet  above  the  level  of  the  street,  with  a  railing  five  feet 
high,  and  uncovered,  leaving  an  open  space  of  at  least  one  hundred  feet 
between  it  and  an  abutting  building, — Held,  to  give  no  cause  of  action 
to  the  owner  of  such  abutting  property,  as  not  the  slightest  injury  could 
by  any  possibility  result  to  the  light,  the  air,  or  the  approach  of  the 
building. 

The  provisions  of  the  Taxpayers'  Act  of  1881  (L.  1881,  c.  531)  and  section 
19i!5  of  the  Code  of  Civil  Procedure,  which  allow  an  action  against 
officers  or  others  acting  for  any  municipal  corporation,  to  prevent  any 
illegal  official  act  on  their  part,  or  waste  or  injury  to  property  of  such 
municipal  corporation,  to  be  maintained  by  any  taxpayer  therein,  were 
intended  to  reach  cases  of  official  Tnisconduct,  and  do  not  authorize  an 
action  to  restrain  the  completion  by  such  officers  of  a  public  work  on 
the  ground  that  compensation  has  not  been  secured  to  the  city  in  which 
the  work  is  done  for  property  of  the  city  which  may  be  used  in  the 
work. 

MOTION  to  vacate  a  preliminary  injunction. 

The  facts  are  stated  in  the  opinion. 

Charles  F.  McLean,  for  plaintiff. 

A.  J.  Vanderpoel  and  Bergen  $•  Dykman,  for  defendants. 

VAN  HOESEN.  J. — In  selecting  the  westerly  side  of  Centre 
street,  opposite  the  Hall  of  Records,  as  the  westerly  terminus 
of  the  bridge,  the  trustees  have  complied  with  the  law, 
which  provides  that  the  bridge  shall  be  constructed  to  a 
point  at  or  below  Chatham  square,  not  south  of  the  junction 
of  Nassau  and  Chatham  streets.  It  is  said  that  the  pro- 
posed extension  of  the  footway  of  the  bridge,  from  the  east- 
erly side  of  Chatham  street  to  the  westerly  side  of  Centre 
street,  is  virtually  a  project  to  build  an  addition  to  the 
bridge,  inasmuch  as  the  bridge  was  long  ago  completed  to 
the  point  on  the  easterly  side  of  Chatham  street,  which  the 
trustees  had  designated  as  its  westerly  terminus.  There  is- 
force  in  the  proposition  that  if  the  trustees  had  once  finished 
VOL.  Xm— 2 
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the  bridge  they  could  not  afterwards,  without  legislative 
authority,  undertake  a  new  work,  even  with  the  hope  of 
making  a  valuable  supplement  to  the  original  plan.  But 
that  proposition  does  not,  in  my  opinion,  apply  to  the  facts 
of  this  case.  Though  it  is  true  that  the  westerly  terminus 
has  been  at  the  easterly  side  of  Chatham  street,  I  am  satis- 
fied from  the  affidavits  that  have  been  presented  to  me,  . 
that  the  trustees  originally  contemplated,  and  never  aban- 
doned, the  plan  of  extending  the  bridge  over  Chatham  street, 
and  even  beyond  it.  The  exact  form — the  architectural 
design — of  the  westerly  entrance  to  the  bridge  does  not,  it 
is  true,  appear,  nor  is  the  very  spot  at  which  the  bridge  shall 
end  designated,  with  clearness  and  certainty,  upon  any  map 
that  the  trustees  filed  prior  to  April  10th,  1884;  but  yet  I 
see  no  reason  to  believe  that  the  trustees  ever  determined 
that  the  westerly  terminus  of  the  bridge  should  be  at  the 
easterly  side  of  Chatham  street.  The  force  of  circumstances 
did  for  a  time  compel  them  to  refrain  from  any  effort  to 
carry  out  their  plan  of  extending  the  structure  over  Chatham 
street,  but  no  more  can  be  said  than  that  they  temporarily 
suspended  their  work.  It  is  not,  therefore,  a  new  and 
independent  structure  that  they  intend  to  build.  They  are 
merely  completing  the  bridge.  It  is  not  necessary  that  the 
plan  of  the  footway,  a  footway  over  a  street  in  the  very 
heart  of  the  city,  should  be  submitted  to  the  Secretary  of 
War.  I  do  not  discuss  that  objection. 

The  affidavits  submitted  by  the  defendant  prove  conclu- 
sively that  Mr.  Ottendorfer's  apprehensions  that  his  prop- 
erty will  be  injured  by  the  extension  of  the  footway  to  the 
westerly  side  of  Centre  street  are  groundless.  Mr.  Otten- 
dorfer  supposed,  when  he  brought  this  action,  that  a  house 
wcmld  be  built  over  the  triangular  space  that  lies  to  the 
south  of  his  valuable  property ;  that  locomotives  and  cars 
would  be  run  across  to  the  City  Hall  Park ;  that  cars  would 
be  switched  in  front  of  his  premises ;  that  his  windows 
would  be  darkened  by  a  towering  pile  of  wood  and  iron, 
and  that  the  intolerable  noises  and  nuisances  incident  to  the 
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making  up  of  railway  trains  would  impair,  if  not  destroy, 
the  rental  value  of  his  building. 

If  such  a  state  of  facts  existed  as  Mr.  Ottendorfer  sup- 
posed, I  would  unhesitatingly  grant  an  injunction  to  restrain 
the  trustees  till  full  compensation  had  been  made  for  the 
injury  they  were  about  to  inflict,  but  the  truth  is  that  no 
one  of  those  things  that  Mr.  Ottendorfer  anticipated  is  going 
to  occur.  No  house  is  to  be  built  east  of  Chatham  street ; 
no  cars  will  be  run  across  Chatham  street ;  the  switching 
will  be  done  east  of  the  depot  of  the  elevated  railway,  and 
all  that  the  trustees  intend  to  do  is  to  extend  across  Chatham 
and  Centre  streets  a  foot-path  for  pedestrians.  This  foot- 
path will  be  fifteen  feet  above  the  level  of  the  street,  and  at 
the  sides  there  will  be  a  railing  five  feet  high.  There  will 
be  an  open  space  of  at  least  one  hundred  feet  between  the 
uncovered  foot-path  and  Mr.  Ottendorfer's  building.  Not 
the  slightest  injur}7-  can  by  any  possibility  result  to  the 
light,  the  air,  or  the  approach  of  the  Staats-Zeitung  Build- 
ing. In  his  character  as  an  abutting  owner,  Mr.  Otten- 
dorfer has  not  therefore  any  cause  of  action. 

In  the  character  of  taxpayer  Mr.  Ottendorfer  complains 
that  the  trustees  are  about  to  divert  the  income  of  the 
bridge  to  the  purpose  of  building  this  footpath.  In  this  it 
is  shown  that  he  is  in  error.  The  trustees  have  the  means 
of  building  the  footway  without  resorting  to  any  other 
moneys  than  those  that  were  duly  apportioned  for  the  con- 
struction of  the  bridge,  and  they  deny  that  they  have  any 
intention  of  applying  the  income  of  the  bridge  to  the  build- 
ing of  the  pathway.  As  a  taxpa}rer,  Mr.  Ottendorfer  fur- 
ther complains  that  the  property  of  the  City  of  New  York 
will  be  injured  or  wasted  if  the  structure  be  built  across 
Chatham  and  Centre  streets.  He  founds  his  cause  of  action 
upon  the  right  given  to  taxpayers  by  chapter  531  of  the 
Laws  of  1881  and  by  section  1925  of  the  Code  of  Civil 
Procedure. 

The  statutes  referred  to  give  to  any  taxpayer  a  right  to 
maintain  an  action  against  the  officers,  agents,  commis- 
sioners or  other  persons  acting  for  and  in  behalf  of  the 
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county,  town,  village  or  municipal  corporation,  in  which  he 
shall  be  liable  to  pay  taxes,  for  the  prevention  of  any  illegal 
official  act  on  the  part  of  such  officials,  or  for  the  prevention 
of  waste  of  or  injury  to  any  property  belonging  to  such 
county,  town,  village  or  municipal  corporation.     It  is  obvi- 
ous that  these  sections  do  not  apply  to  this  case.    It  is  plain 
that  the  action  is  to  be  against  the  officials  implicated,  and 
not  against  the  corporation  itself.     As  a  taxpayer  of  New 
York,  Mr.  Ottendorfer  could  restrain  only  those  trustees 
who  are  acting  for  the  City  of  New  York,  and  would  have 
no  cause  of  action   against  those  trustees  who  were  ap- 
pointed and  are  acting  for  the  City  of  Brooklyn.     In  this 
action  he  asks,  as  a  taxpayer  of  New  York,  that  officials 
acting  in  behalf  of  the  City  of  Brooklyn  be  restrained.     To 
this  relief  he  is  not  entitled.     But,  laying  aside  technical 
objections,  it  is  plain  that  the  statutes  in  question  were 
intended  to  reach  cases  of  official  misconduct.     It  cannot 
be  pretended  that  the  construction  of  the  bridge  is  illegal, 
or  that  in  taking  the  proceedings  necessary  for  the  comple- 
tion of  the  work  the  trustees  are  doing  an  illegal  act.     In 
the  suit  of  a  taxpayer  the  complaint  must  necessarily  be, 
not  that  the  trustee   is  doing   wrong   in    completing   the 
bridge,  but  that  he  is  injuring  or  wasting  the  property  of 
the  city  in  doing  the  work  before  he  has  secured  compensa- 
tion to  the  city  for  such  of  its  property  as  may  be  used. 
But  the  duty  of  securing  compensation  for  land  taken  for 
public  purposes  does  not  devolve  upon  the  trustees.     They 
are  interested,  as  officials,  on  the  opposite  side  of  the  ques- 
tion.   It  is  their  duty  to  build  the  bridge,  and  it  is  the  duty 
of  a  different  set  of  officers  to  protect  the  private  property 
of  the  city  from  being  taken  without  compensation.    A  case 
of  malfeasance,  misfeasance  or  non-feasance,  cannot,  there- 
fore, be  made  out  against  the  trustees,  and  the  statutes 
referred  to  have  no  application  and  do  not  authorize  this 
action. 

But  can  it  be  argued  that,  when  the  legislature  has 
directed  that  the  public  streets  of  a  city  shall  be  applied  to 
any  public  use,  the  city  has  a  right  to  demand  compensation 
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for  the  new  public  use  ?  Yet  that  is  the  contention  of  the 
plaintiff.  Without  discussing  the  other  questions  presented 
by  the  very  elaborate  and  very  ingenious  brief  of  the  coun- 
sel for  the  plaintiff,  I  shall  order  that  the  injunction  be  dis- 
solved, with  ten  dollars  costs. 

Order  accordingly. 


In  the  Matter  of  the  Assignment  of  JOSEPH  I.  BLACK  to 
CHARLES  S.  McGAY  for  the  Benefit  of  Creditors. 

[SPECIAL  TERM]. 

(Decided  December  9th,  1884). 

The  assignee  in  a  general  assignment  for  benefit  of  creditors  should  not 
be  allowed  to  bid  at  a  sale  of  property  of  the  assigned  estate,  merely 
because  he  makes  claim  against  the  estate,  of  an  indebtedness  to  him- 
self, which  is  disputed  by  the  assignor,  and  the  validity  and  amount  of 
which  have  not  been  determined. 

APPLICATION  by  an  assignee  under  a  general  assignment 
for  the  benefit  of  creditors  for  leave  to  bid  at  a  sale  of  prop- 
erty of  the  assigned  estate. 

The  facts  are  stated  in  the  opinion. 

ALLEN,  J. — The  question  upon  this  motion  is  whether 
the  assignee  should  be  allowed  to  bid  at  a  sale  of  certain 
property  of  the  assigned  estate.  The  doctrine  of  the  gen- 
eral disability  of  a  trustee  to  become  a  purchaser  at  a  sale 
of  the  trust  estate  has  been  well  settled.  The  rule  laid 
down  on  that  subject  in  the  case  of  Davoue  v.  Fanning 
(3  Johns.  Ch.  252),  has  been  followed  in  every  case  from 
the  date  of  that  decision  to  the  present  time.  The  only 
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case  in  .this  state  on  the  subject  of  the  removal  of  this  dis- 
ability appears  to  be  De  Caters  v.  De  Chaumont  (2  Paige 
490).  In  that  case  it  was  held  that  if  the  trustee  has  a 
personal  interest  in  the  sale,  which  may  be  sacrificed  if  he 
is  not  allowed  to  become  a  bidder,  the  court  will  substitute 
in  his  place  a  master  or  another  trustee,  if  it  can  be  done 
without  injury  to  the  cestui  que  trust.  Here  the  assignee 
claims  that  the  assigned  estate  is  indebted  to  him.  The 
indebtedness  is  disputed  by  the  assignor.  The  personal 
interest  of  the  assignee  in  the  sale  is  therefore  based  upon 
a  claim  against  the  estate,  the  validity  and  amount  of  which 
have  not  yet  been  determined.  I  think  a  very  strong  case 
should  be  presented  for  the  relaxation  of  the  rule.  I  do  not 
think  the  papers  here  present  such  a  case.  When  the  claim 
of  the  assignee  has  been  passed  upon  and  the  amount  of  it 
determined,  he  may  renew  the  motion  if  he  so  desires. 

The  present  application  must  be  denied,  without  costs. 


In  the  Matter  of  the  Assignment  of  EDWARD  D.  BASSFORD 
to  THOMAS  KEECH  for  the  Benefit  of  Creditors. 

[SPECIAL  TERM]. 

(Decided  December  20th,  1884). 

Where  payment  of  a  claim  preferred  in  a  general  assignment  for  benefit  of 
creditors  is  made  by  the  assignee  partly  in  cash  and  partly  in  property 
of  the  estate  which  is  accepted  by  the  creditor  in  lieu  of  cash,  the 
assignee  is  entitled  to  commissions  upon  the  value  of  the  property  so 
transferred  in  lieu  of  cash. 

APPLICATION  to  confirm  the  report  of  a  referee  upon  an 
accounting  by  an  assignee  under  a  general  assignment  for 
the  benefit  of  creditors. 
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The  facts  are  stated  in  the  opinion. 

VAN  HOESEN,  J. — Instead  of  paying  the  preferred  cred- 
itor entirely  in  cash,  the  assignee  paid  him  partly  in  cash 
and  partly  in  property,  which  the  creditor  accepted  in  lieu 
of  cash.  The  assignee  claims  commissions  upon  the  entire 
amount  of  money  and  property  paid  and  turned  over  to  the 
preferred  creditor.  To  that  objection  is  made  on  the  ground 
that  the  Court  of  Appeals,  in  the  Matter  of  Hulburt  (89 
N.  Y.  259),  decided  that  an  assignee  was  entitled  to  com- 
missions only  upon  "  the  sum  of  money  that  may  come  into 
his  hands." 

Undoubtedly  the  Court  of  Appeals  did  decide  that  in  that 
case  the  commissions  of  the  assignee  should  be  computed 
upon  the  money  he  had  collected,  and  that  the  value  of  the 
assigned  estate  was  not  the  amount  upon  which  those  com- 
missions should  be  calculated.  That  was  a  case  in  which  a 
composition  was  effected  by  the  efforts  of  the  assignors,  and 
the  assignee  did  nothing  at  all  to  bring  about  the  settlement 
between  the  assignors  and  their  creditors.  It  was  thought 
to  be  unreasonable  to  allow  to  the  assignee  a  rate  of  com- 
pensation out  of  all  proportion  to  his  services,  and  the  court, 
therefore,  held  that,  in  the  event  of  a  composition  between 
the  assignor  and  his  creditors,  the  assignee  was  entitled  only 
to  his  commissions  upon  the  cash  that  he  actually  received. 

The  court  did  not,  however,  overrule  the  decision  of  the 
old  Supreme  Court,  in  Re  Bunch  (12  Wend.  280),  but  drew 
a  distinction  between  that  case  and  the  Hulburt  case,  say- 
ing :  "  In  that  case  the  statute  provided  that  the  trustees 
should  receive  a  commission  of  five  per  cent,  upon  'the 
whole  sum  which  shall  come  into  their  hands,'  and  the  court 
held  that  the  trustees  were  entitled  to  their  commissions  on 
the  whole  amount  of  the  bill  of  exchange,  although  it  did 
not  come  into  their  hands.  The  bill  of  exchange  was  re- 
ceived by  the  creditor  as  so  much  money,  and  that  was  the 

sum  realized  by  the  proceeding  that  was  instituted 

That   case   (the   Bunch  case)   is  entirely  unlike  this  (the 
Hulburt  case).     Here  nothing  was  realized  by  the  efforts 
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of  the  assignee,  and  in  no  sense  was  the  property  assigned 
to  him  converted  into  cash,  or  disposed  of  by  him  as  cash." 
In  the  matter  now  before  me  the  property  transferred  to 
the  preferred  creditor  by  the  assignee  was  disposed  of  by 
the  latter  as  cash,  and  was  received  as  cash  by  the  creditor. 
The  case  therefore  falls  within  the  rule  in  the  Bunch  case, 
and  I  am  of  opinion  that  the  referee  was  right  in  allowing 
to  the  assignee  commissions  upon  the  value  of  the  property 
that  he  transferred  to  the  preferred  creditor  in  lieu  of  cash. 

Decree  accordingly. 


In  the  Matter  of  the  Assignment  of  MAYER  MAY  et  al.  to 
ISAAC  CAHN  for  the  Benefit  of  Creditors. 

[SPECIAL  TERM]. 

(Decided  January,  1885). 

Upon  a  reference  of  an  accounting  by  an  assignee  under  a  general  assign- 
ment for  benefit  of  creditors  where  there  is  no  opposition  to  the  allow- 
ance of  the  account  presented  by  the  assignee,  it  is  not  the  duty  of  the 
referee  to  inquire  into  the  items  of  the  account;  and  if,  of  his  own 
motion,  he  examines  the  assignee  as  to  disbursements  charged  against 
the  estate,  the  court  will  not,  even  where  suspicious  items  are  discovered, 
withhold  its  allowance  of  the  account,  nor  will  it  allow  fees  to  the  refereo 
for  his  unnecessary  labor. 

APPLICATION  to  confirm  the  report  of  a  referee  upon  an 
accounting  by  an  assignee  under  a  general  assignment  for 
the  benefit  of  creditors. 

The  facts  are  stated  in  the  opinion. 

VAN  HOESEN,  J. — Rule  29  of  this  court,  which  relates 
to  assignments,  provides  that  the  report  of  the  referee  shall 
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show  all  the  jurisdictional  facts  necessary  to  confer  power 
upon  the  court,  such  as  the  proper  execution  and  acknowl- 
edgment of  the  assignment,  the  recording  of  the  assign- 
ment, the  filing  of  the  schedules  and  of  the  bond,  the 
advertising  for  creditors,  the  issuing  of  the  citation,  and  the 
presenting  of  the  account;  and  where  any  items  in  the 
account  of  the  assignee  shall  be  disallowed,  they  shall  be 
fully  set  out  in  the  referee's  report. 

Where  there  is  no   opposition   to  the  allowance  of  the 
account  that  is  presented  by  the  assignee,  the  duty  of  the 
referee  consists  jn  verifying  the  jurisdictional  facts  men- 
tioned in  Rule  29,  and  in  ascertaining  whether  the  notice 
has  been  given  to  creditors,  and  to  all  who  are  entitled  to 
attend  and  take  part  in  the  accounting.     If  due  notice  has 
been   given  to  all  concerned,  and  no   one  appears  on  the 
return  of  the  citation,  or  at  the  hearing  before  the  referee, 
to  object  to  the  account,  it  is  entirely  supererogatory  on  the 
part  of  the  referee  to  inquire  into  the  items  of  the  account. 
If  all  the  cestui  que  trusts  are  content — and  their  satisfac- 
tion is  to  be  inferred  from  their  failure  to  object  to  the 
account — it  is  not  for  the  referee  or  for  the  court  to  origi- 
nate a  scrutiny  into  the  details  of  the  assignee's  manage- 
ment of  his  trust.     Where  there  is  no  complainant,  there 
is  no  one  to  ask  or  receive  the  protection  of  the  court.     It 
is  time  enough  for  courts  to  act  when  assistance  is  asked  by 
a  party  that  has  been  aggrieved.     The  futile  nature  of  the 
inquiry  made  in  this  case  by  the  referee  may  be  seen  from 
the  present  condition  of  these  proceedings.     The  referee, 
of  his  own  motion,  examined  the  assignee  as  to  a  number  of 
disbursements  charged  against  the  assigned  estate,  and  it  is 
plain  that  the  answers  of  the  assignee  warrant  grave  suspi- 
cions of  misconduct  on  his  part,  but  what  had  resulted,  or 
what  can  result,  from  the  investigation  ?    Nothing.    No  one 
complains  of  the  malfeasance  of  the  assignee,  no  one  de- 
mands redress,  and  the  court  does  not  know  what  measure 
of  relief  to  give,  or  to  whom  relief  should  be  awarded.     If 
upon  the  face  of  the  papers  it  were  indisputable  that  the 
assignee  had  acted  fraudulently,  the  court  would  refuse  to 
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discharge  him.  but  would  hold  the  proceedings  open,  that  at 
some  future  time  those  who  had  been  injured  might  prose- 
cute their  claim  for  reparation,  but  where  suspicious  items 
are  discovered — items  that  may  be  explained — and  where 
those  who  are  interested  in  the  result,  though  notified  of 
the  proceedings,  acquiesce  in  the  application  for  the  dis- 
charge, the  court  has  no  right  to  withhold  its  allowance  of 
the  account. 

As  I  have  said,  nothing  has  come,  nothing  could  come, 
from  the  unnecessary  labor  that  the  referee  entered  upon  as 
a  volunteer ;  and  the  question  is  :  ought  the  estate  to  pay 
for  it  ?  I  think  not.  It  was  supererogatory,  uncalled  for, 
and  a  waste  of  time.  There  is  no  doubt,  however,  that  the 
referee  acted  in  the  best  of  faith,  and  with  the  best  of  in- 
tentions. He  was  fearless,  energetic  and  earnest ;  but  these 
qualities,  valuable  as  they  are,  cannot  be  made  the  standard 
by  which  a  bill  of  costs  shall  be  taxed. 

Order  accordingly. 


In  the  Matter  of  the  Assignment  of  SIMON  RINDSKOPF 
et  al.  to  JACOB  W.  MACK  for  the  Benefit  of  Creditors. 

[SPECIAL  TERM]. 

(Decided  January  6th,  1885). 

An  examination  under  the  General  Assignment  Act,  of  the  books  of 
assignors,  should  not  extend  to  an  inquiry  as  to  whether  preferences  in 
the  assignment  are  fraudulent,  or  whether  the  assignors,  either  in  mak- 
ing the  assignment  or  in  anterior  transactions,  did  any  act  that  was 
fraudulent.  An  examination,  the  object  of  which  is  to  discover  evi- 
dence that  may  be  used  in  an  action  to  set  aside  the  assignment  as 
fraudulent,  cannot  be  had  under  the  General  Assignment  Act. 

APPLICATION  for  an  order  for  the  examination  of  the 
books  of  assignors  in  a  general  assignment  for  the  benefit 
of  creditors. 
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VAN  HOESEN,  J. — The  order  for  the  examination  should 
be  modified  so  as  to  provide  that  the  examination  of  the 
books  shall  be  under  the  control  of  a  referee,  and  that  the 
assignee  or  his  representative  may  be  present. 

The  examination  should  not  extend  to  an  inquiry  as  to 
whether  the  preferences  are  fraudulent,  or  as  to  whether  the 
assignors,  either  in  making  the  assignment  or  in  transac- 
tions anterior  to  the  assignment,  did  any  act  that  was  fraud- 
ulent in  fact,  or  fraudulent  in  contemplation  of  law.  No 
inquiry  as  to  what  the  assignors,  prior  to  the  assignment, 
did  with  borrowed  money,  or  with  their  own  property, 
should  be  permitted.  Of  course,  their  transactions  subse- 
quent to  the  assignment  are  not  subjects  of  this  examination. 

There  may  be  an  examination  as  to  the  amount  of  prop- 
erty embraced  in  the  assignment.  There  may  also  be  an 
examination  as  to  the  amount  of  debts  that  appear  on  the 
books  to  be  payable  out  of  the  assigned  estate ;  but  the 
referee  should  not  permit  the  petitioners,  under  the  pretense 
that  they  are  ascertaining  the  amount  of  debts  appearing 
on  the  books,  to  pursue  an  inquiry  as  to  whether  the  book 
entries  are  fictitious,  or  whether  the  assignors  were  actually 
indebted  to  the  amounts  that  appear  on  the  books  as  claims 
against  them. 

As  has  been  said  before,  an  examination  whose  object  is 
to  discover  evidence  that  may  be  used  in  an  action  (either 
already  begun  or  merely  in  contemplation)  to  set  aside  the 
assignment  as  fraudulent,  must  be  had  under  the  Code  of 
Civil  Procedure,  and  not  under  the  General  Assignment 
Act. 

Order  accordingly. 
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ADAM  BOECHER,  Respondent,  against  GEORGE  LUTZ, 
Appellant. 

(Decided  January  16tb,  1885). 

A  dog  attacked  another  which  was  muzzled,  and  thereby  incapacitated  for 
defense;  and  after  having  been  once  driven  away,  made  a  second  attack 
upon  it,  and  was  then  killed  by  the  owner  of  the  dog  attacked.  Held, 
that  such  killing  by  him  was  justifiable,  if  necessary  to  save  his  dog 
from  serious  injury,  Jt»ut  not  if  done  unnecessarily,  as  an  act  of  ven- 
geance. 

The  killing  of  a  dog  may  be  justified  by  proof  that  it  was  accustomed  to 
bite  mankind,  and  that  it  was  upon  the  highway  unmuzzled  and  in  a 
condition  to  do  injury  to  human  beings.  Proof  that  the  dog  was  fero- 
cious is  not  limited  to  acts  within  a  year  prior  to  the  trial;  acts  of  fero- 
city done  at  any  time  may  be  shown,  but  they  will  not  make  out  a 
defense  if  it  should  appear  that  for  a  long  time  the  dog  had  ceased  to  be 
dangerous. 

APPEAL  from  a  judgment  of  the  district  court  in  the 
City  of  New  York  for  the  Fourth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

D.  Levy,  for  appellant. 

A.  H.  Berrick,  for  respondent. 

VAN  HOESEN,  J. — If  the  dog  was  killed  whilst  attacking 
the  wife  of  the  defendant,  the  plaintiff  has  no  right  of  ac- 
tion. But  there  was  a  conflict  of  testimony  upon  that 
point,  and  the  justice  must  have  found  that  the  dog  did 
not  attempt  to  bite  the  defendant's  wife. 

The  defense  of  a  human  being  is  not  the  only  circum- 
stance that  will  justify  the  killing  of  a  dog.  The  owner  of 
an  animal  may  lawfully  kill  a  dog  if  such  killing  be  neces- 
sary to  save  the  animal  from  death  or  from  serious  injury. 
The  killing  cannot  be  done  to  avenge  an  attack  that  has 
ceased,  but  can  only  be  justified  when  done  to  avert  im- 
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pending  danger  of  death  or  serious  injury  to  the  animal 
(Moore  v.  Pearson,  6  Jones  [N.  C.]  293  ;  Williams  v.  Dixon, 
65  N.  C.  416).  If  two  dogs  are  fighting,  and  cannot  other- 
wise be  separated,  the  dog  that  made  the  attack  may  law- 
fully be  killed  (Wright  v.  Ramscott,  1  Saund.  84).  To 
constitute  a  justification,  it  must  appear,  however,  that 
the  killing  was  necessary,  arid  that  the  dog  that  was  killed 
was  the  aggressor. 

In  this  case,  the  defendant's  dog  was  muzzled,  and  thereby 
incapacitated  for  defense.  The  plaintiff's  dog  was  the  ag- 
gressor, and  it  made  a  second  attack  upon  the  defendant's 
dog,  after  having  been  once  driven  away.  The  defendant 
then  seized  the  plaintiff's  dog,  whirled  it  by  its  hind  legs  in 
the  air,  and  then  dashed  its  brains  out  against  the  stones  of 
the  street.  Was  it  necessary  thus  to  kill  the  dog,  in  order 
to  save  the  other  dog  from  serious  injury,  or  did  the  defend- 
ant unnecessarily  destroy  it  ?  The  testimony  upon  that 
point  is  conflicting,  and  there  is  some  evidence  that  the 
killing  was  an  act  of  vengeance.  But  a  finding  that  the 
killing  was  necessary,  would  not  be  at  all  unreasonable 
(Leonard  v.  Wilkins,  9  Johns.  233  ;  HincTcley  v.  Emerson,  4  , 
Cowen  351). 

But  the  justice  erred  in  excluding  evidence  that  the  dog 
was  accustomed  to  bite  mankind.  He  said  that  he  would 
not  receive  evidence  that  the  dog  was  ferocious  unless  the 
acts  of  ferocity  were  done  within  a  year  prior  to  the  trial. 
There  is  no  such  limit  known  to  the  law.  Acts  of  ferocity 
done  at  any  time  may  be  shown,  but  they  will  not  make  out 
a  defense  if  it  should  appear  that  for  a  long  time  the  dog 
had  ceased  to  be  dangerous.  If,  however,  it  is  proved  that 
a  dog  is  accustomed  to  bite  mankind,  that  it  was  upon  the 
highway,  unmuzzled,  and  in  a  condition  to  do  injury  to 
human  beings,  the  killing  of  it  is  lawful  (Maxwell  v.  Pal- 
merton,  21  Wend.  407 ;  Putnam  v.  Payne,  13  Johns.  312). 

We  do  not  intimate  what  the  decision  of  this  case  ought 
to  be,  but  leave  it  to  the  justice  to  apply  the  law  to  the 
facts. 
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For  errors  in  excluding  testimony,  we  think  that  there 
should  be  a  new  trial,  but  we  give  no  costs  of  appeal. 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


EDWARD  B.  GOELET  et  aL,  Respondents,  against  RICHARD 
MEARES,  Appellant. 

(Decided  January  16th,  1885). 

Supplies  for  defendant's  hotel  were  ordered  from  plaintiffs  by  a  steward 
employed  by  defendant  for  that  purpose,  and  were  delivered  by  plaintiffs 
with  bills  or  memoranda  of  the  amounts  made  out  to  the  hotel,  which 
were  examined  by  defendant  or  his  bookkeeper,  who  then  gave  the  stew- 
ard the  money  to  pay  for  them;  but  he  paid  plaintiffs  for  a  part  only, 
and  kept  the  balance  of  the  money  for  his  own  purposes.  Held,  that 
defendant  was  liable  to  plaintiffs  for  the  price  of  goods  furnished  re- 
maining unpaid. 

APPEAL  from  a  judgment  of  the  district  court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
C.  L.  Brooks,  for  appellant. 
C.  G.  Macy,  for  respondents. 

J.  F.  DALY,  J. — The  defendant  was  the  proprietor  of  the 
Hotel  Royal,  and  employed  one  Van  Riper  as  steward.  The 
duty  of  the  latter  was  to  purchase  supplies  of  the  kind  re- 
quired by  defendant  for  his  hotel.  Among  the  supplies  so 
purchased  were  eggs  which  Van  Riper  bought  of  plaintiffs. 
The  course  of  business  was  for  Van  Riper  to  order  the 
goods,  which  were  sent  in  with  bills  or  memoranda  of  the 
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amount.  The  defendant  or  his  bookkeeper  checked  off  the 
bills  or  memoranda,  and  then  gave  Van  Riper  the  money  to 
pay  for  them.  Van  Riper  paid  for  a  part  only  and  kept  the 
balance  of  the  money  for  his  own  purposes.  This  action  is 
brought  to  recover  for  goods  so  furnished  by  plaintiffs  at 
different  times.  Plaintiffs  charged  the  goods  to  the  Hotel 
Royal,  .and  the  bills  or  memoranda  sent  with  the  goods  were 
made  out  to  the  Hotel  Royal. 

Upon  the  facts  proved  the  defendant  is  clearly  liable.  Van 
Riper  was  his  agent  to  buy  in  the  first  instance,  and  after- 
wards to  pay  for  the  goods  bought.  His  failure  to  do  the 
latter  was  the  default  of  defendant  so  far  as  these  plaintiffs 
are  concerned.  Defendant  took  the  risk  of  his  applying  the 
money  given  to  him  to  the  purpose  for  which  it  was  in- 
tended. Defendant  had  notice  of  the  purchases  as  each 
was  made,  and  that  they  were  charged  to  the  hotel  and  not 
to  Van  Riper,  and  it  was  his  duty  to  see  that  the  debt  was 
discharged.  The  case  is  not  within  the  rule  laid  down  in 
Fish  v.  Wood  (4  E.  D.  Smith  327),  and  kindred  cases,  for 
there  the  principal,  who  employed  an  agent  to  build  a 
house,  paid  him  the  amount  of  all  the  bills  he  had  incurred 
for  material  delivered  to  him  (the  agent)  without  any  knowl- 
edge of  the  purchases  on  the  part  of  the  principal,  and  the 
credit  in  each  purchase  was  given  to  the  agent  alone.  In 
this  case  the  credit  was  not  given  to  the  steward,  but  to  the 
hotel,  and  the  defendant  knew  it  at  the  time  of  each  pur- 
chase. 

The  judgment  must  be  affirmed,  with  costs. 

LARREMORE,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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PAUL  GRAVILLE,  Respondent,  against  THE  MANHATTAN 
RAILWAY  COMPANY,  Appellant. 

(Decided  January  16th,  1885). 

A  regulation  of  an  elevated  railway  company  forbidding  passengers  to 
stand  upon  the  platforms  of  the  cars,  is  a  reasonable  and  proper  one,  and 
if  a  passenger  refuses  to  comply  with  it  when  there  is  room  inside  the 
cars  which  can  conveniently  be  reached,  the  servants  of  the  company 
may  lawfully  eject  him  from  the  train  at  any  regular  station;  but  they 
have  no  authority  to  take  hold  of  him  for  the  purpose  of  coercing  him  to 
go  inside  the  car. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  assault 
and  battery  and  for  false  imprisonment  of  plaintiff  by  a 
servant  of  defendant.  At  the  trial  the  jury  found  a  verdict 
for  plaintiff.  A  motion  by  defendant  for  a  new  trial  was 
denied,  and  judgment  was  entered  on  the  verdict.  From 
the  judgment  and  the  order  denying  the  motion  for  a  new 
trial,  defendant  appealed. 

Robert  E.  Deyo,  for  appellant. 
L.  A.  Gould,  for  respondent. 

ALLEN,  J. — The  plaintiff  was  a  passenger  on  one  of  the 
cars  of  the  defendant  company  on  the  9th  of  October,  1881. 
The  cars  of  the  train  were  crowded  with  passengers,  and 
the  plaintiff,  with  others,  stood  upon  the  platform.  When 
the  train  reached  34th  street,  the  brakeman  asked  him  and 
others  to  go  inside  the  car.  They  answered  that  there  was 
no  room  inside,  and  remained  upon  the  platform  until  the 
42nd  street  station  was  reached.  At  that  place  many  people 
left  the  train,  and  the  cars  were  not  as  crowded  as  before. 
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after  leaving  42nd  street,  the  conductor  again  asked  the 
plaintiff  to  go  inside  the  car,  and  he  refused  to  do  so.  The 
conductor  then  took  hold  of  the  plaintiff  and  forced  him 
inside  the  car.  The  plaintiff  was  put  off  the  train  at  the 
47th  street  station. 

The  jury  rendered  a  verdict  for  the  plaintiff. 

On  this  appeal  only  one  exception  to  the  charge  of  the 
trial  judge  was  discussed  by  the  counsel  for  the  appellant 
us  a  ground  for  reversing  the  judgment.  The  instruction 
excepted  to  is  as  follows : 

"  But  whether  Mr.  Graville  should  or  should  not  recover 
for  an  assault  and  battery  depends,  as  I  have  already  said, 
upon  whether  force  was  improperly  used  against  him;  it 
was  proper  to  remove  him  from  the  car  if  he  stood  in  the 
passageway  or  door  and  blocked  it  up  and  refused  to  take  a 
seat  when  it  was  pointed  out  to  him.  If  there  was  no  seat 
there,  he  could  not  be  compelled  to  go  inside,  and  he  was 
not  guilty  of  disorderly  conduct  in  refusing  to  form  one  of 
a  mass  which  stood  inside  the  car." 

The  question  raised  by  the  instruction  above  quoted  and 
the  exception  to  it,  is  the  only  one  before  the  court. 

The  regulation  of  the  defendant  forbidding  passengers 
standing  upon  the  platform  of  the  cars,  is  a  reasonable  and 
proper  one.  If  there  is  room  inside  the  cars,  which  can  be 
conveniently  reached,  and  the  conductor  requests  a  passen- 
ger to  go  inside,  the  request  is  a  reasonable  one.  If  the 
passenger  refuses  to  comply  with  it,  the  servants  of  the 
company  may  properly  and  lawfully  eject  him  from  the 
train  at  any  regular  station.  Such  refusal,  however,  does 
not  give  them  authority  to  take  hold  of  a  passenger  for  the 
purpose  of  coercing  him  to  go  inside  the  car.  Obedience 
to  the  regulations  of  a  railway  company  cannot  be  com- 
pelled by  physical  force,  unless  there  be  an  exigency  which 
requires  immediate  action. 

In  taking  the  plaintiff  by  the  collar  of  his  coat  and  forc- 
ing him  inside  the  car,  the  conductor  was   guilty  of  an 
assault  and  battery  which  he  was  not  justified  in  commit- 
VOL.  XIII— 2 
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ting:  he  was  equally  at  fault  whether  there  were  vacant 
seats  in  the  car  or  not. 

In  this  view  of  the  case  the  jury  could  not  have  been 
influenced  to  the  prejudice  of  the  defendant  by  the  language 
of  the  trial  judge  to  which  exception  has  been  taken. 

The  judgment  should  be  affirmed. 
LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed. 


PHILIP  J.  HOLZDERBEU,   Respondent,    against   NORA 
FORRESTAL,  Appellant. 

(Decided  January  16th,  1885). 

An  agreement  for  the  hiring  of  real  property  from  July  to  May  1st  of  the 
following  year  at  a  certain  rent,  and  for  a  year  thereafter  at  an  increased 
rent,  constitutes  but  a  single  agreement  for  a  hiring  for  more  than  one 
year,  and  is  therefore,  if  not  in  writing,  void  under  the  Statute  of 
Frauds. 

Where,  in  a  petition  in  summary  proceedings  for  the  recovery  of  real  prop- 
erty, none  of  the  allegations  are  stated  to  be  on  information  and  belief, 
a  verification  by  an  agent  of  the  landlord  stating  that  all  the  material 
allegations  of  the  petition  are  within  his  personal  knowledge,  for  which 
reason  he  makes  the  verification,  and  that  the  contents  of  the  petition 
are  true  to  his  knowledge  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  as  to  those  matters  he  believes  it 
to  be  true,  is  sufficient,  being  a  positive  oath  to  the  truth  of  the  whole 
petition  upon  personal  knowledge,  and  containing  all  the  particulars 
required  by  the  Code. 

APPEAL  from  a  final  order  of  the  district  court  in  the 
City  of  New  York  for  the  Third  Judicial  District  in  a  sum- 
mary proceeding  for  the  recovery  of  the  possession  of  real 
property. 

The  proceeding  was  brought  to  obtain  delivery  to  the 
landlord  of  the  possession  of  the  first  floor  of  the  building 
No.  575  Hudson  street  in  the  City  of  New  York  from  the 
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tenant  holding  over  after  May  1st,  1884,  the  alleged  expira- 
tion of  the  term.  The  tenant  contended  that  she  was  in 
possession  by  virtue  of  a  verbal  letting  for  one  year  from 
May  1st,  1884.  The  final  order  of  the  justice  awarded  the 
possession  to  the  landlord.  From  the  order  the  tenant  ap- 
pealed to  this  court. 

W.  C.  Carpenter,  for  appellant. 
Lindsay  £  Flammer,  for  respondent. 

J.  F.  DALY,  J. — The  evidence  on  defendant's  part  to 
establish  a  tenancy  for  one  year  from  May  1st,  1884,  was 
that  in  July,  1883,  she  agreed  with  the  landlord  for  a  hiring 
from  July,  1883,  to  May  1st,  1884,  at  $100  per  month,  and 
for  one  year  thereafter  at  $110  per  month.  She  claimed 
that  this  constituted  two  separate  agreements,  and  that  it 
was  not  within  the  Statute  of  Frauds  although  not  in  writ- 
ing. The  justice  held  that  the  arrangement  constituted  but 
a  single  agreement,  which  was  a  hiring  for  more  than  one 
year,  and,  being  verbal,  was  void.  This  decision  was 
clearly  right.  Any  other  interpretation  would  permit  a 
claim,  under  a  verbal  agreement  made  at  one  time,  of 
a  tenancy  for  successive  years  for  any  period,  on  the 
ground  that  a  separate  agreement  was  made  for  each  year. 
The  agreement  made  at  one  time  on  the  subject  of 
hiring  is  but  one  agreement  no  matter  how  many  stipula- 
tions respecting  different  years  are  embraced  in  it.  This 
agreement  provided  for  a  tenancy  from  July,  1883,  to  May, 
1885,  with  different  terms  for  each  year. 

We  are  referred  to  the  case  of  Young  v.  Dake  (5  N.  Y. 
463),  as  authority  for  defendant's  position.  In  that  case  an 
arrangement  was  made  in  April,  1 848,  for  a  term  of  one 
year  from  April  1st,  1848,  and  a  year  longer  on  the  same 
terms  unless  either  party  should  give  the  other  notice  six 
months  prior  to  the  expiration  of  the  year.  On  September 
llth,  1848,  the  parties  agreed  upon  a  hiring  for  the  year 
beginning  the  following  April.  The  question  discussed  and 
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decided  was  the  validity  of  a  verbal  letting  in  September, 
1848,  for  one  year  from  April,  1848.  The  agreement  of 
September,  not  of  the  April  previous,  was  treated  as  the 
contract,  and  that  was  held  to  be  valid.  Nothing  in  the 
case  shows  that  any  effect  was  given  to  the  earlier  arrange- 
ment. 

The  agreement  in  this  case  was  such  a  hiring  as  in  Prial 
v.  Entwistle  (10  Daly  398),  which  we  held  to  be  within  the 
statute  because  the  parties  agreed,  on  April  10th,  1880,  upon 
a  hiring  for  one  year  from  May  1st,  1880,  and  also  that  the 
tenant  should  have  the  premises  on  April  loth,  1880,  and 
pay  rent  from  that  time. 

Objection  was  made  to  the  verification  of  the  petition. 
It  was  made  by  the  agents  of  the  landlord,  Albert  Salter 
and  Joseph  Levy.  None  of  the  allegations  were  stated  to 
be  upon  information  and  belief.  It  was  verified  by  Joseph 
Levy.  He  stated  that  all  the  material  allegations  set  forth 
in  the  petition  were  within  his  personal  knowledge,  for 
which  "reason  he  made  the  verification,  and  that  the  contents 
of  the  petition  were  true  to  his  knowledge  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  be- 
lief, and  as  to  those  matters  he  believed  it  to  be  true.  This 
is  a  positive  oath  to  the  truth  of  the  whole  petition  upon 
personal  knowledge,  and  contains  besides  all  the  particulars 
required  by  the  Code  (§  525  subd.  3  and  §  526).  As  none 
of  the  allegations  were  made  upon  information  and  belief, 
the  provision  requiring  the  grounds  of  belief  to  be  stated 
are  not  applicable. 

The  petition  gave  the  justice  jurisdiction,  and  his  judg- 
ment, being  good  in  law  and  upon  the  facts,  must  be  affirmed. 

It  appears,  however,  from  the  evidence,  that  Mr.  Levy, 
who  verified  the  petition,  was  not  present  at  the  hiring.  It 
is  important  to  know  what  personal  knowledge  he  had  of  it 
that  justified  his  affidavit.  The  matter  should  be  inquired 
into  by  the  justice. 

LARREMORE,  J.,  concurred. 
Order  affirmed. 
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CORNELIUS  O'BuiEN,  Respondent,  against  THOMAS  MC- 
MANUS, Impleaded  with  Edward  S.  Phyfe,  Bernard  A. 
Smith,  and  Pierre  Van  Alstyne,  Appellant. 

(Decided  January  16th,  1885). 

Where  the  testimony  of  a  plaintiff  in  his  own  behalf  is  contradicted,  not 
only  by  other  witnesses,  but  also  by  his  own  writings,  made  long  before 
the  litigation  began,  and  xmexplained  by  him,  his  testimony  should  be 
disregarded;  and  a  judgment  in  his  favor  supported  only  by  such  testi- 
mony must  be  reversed. 

APPEAL  from  a  judgment  of  the  district  court  in  the  City 
of  New  York  for  the  Fifth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

J.  F.  G-ray,  for  appellant. 

A.  0.  Anderson,  for  respondent. 

J.  F.  DALY,  J. — The  plaintiff  is  the  assignee  of  Maurice 
J.  O'Connor,  a  stenographer,  who  was  employed  to  take  the 
testimony  before  Mr.  Breen,  a  referee,  in  an  action  wherein 
these  defendants,  Van  Alstyne  and  Smith,  were  plaintiffs, 
and  these  defendants,  McManus  and  Phyfe,  were  the  de- 
fendants. 

Mr.  O'Connor  testified  that  a  stipulation  was  made  at 
the  reference  and  entered  by  him  in  the  minutes,  that  the 
successful  party  to  the  action  should  pay  the  stenographer's 
fees.  This  action  is  brought  to  recover  $194.25  balance  due 
for  those  fees,  from  McManus,  as  the  successful  party. 
McManus  appears  to  be  the  only  defendant  who  was  served 
with  the  summons  herein,  although  all  the  parties  to  the 
stipulation  are  named  as  defendants.  .  He  appeared  and 
answered  orally  by  a  general  denial,  allegation  of  defective 
parties,  non-joinder,  plaintiff  not  party  in  interest,  services 
rendered  under  special  contract,  and  payment. 
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The  special  contract  alleged  by  defendant  was  a  stipula- 
tion that  each  party  to  the  action  in  question  should  pay 
half  the  stenographer's  fees.  Defendant  swore  that  this  was 
the  agreement.  The  referee  testified,  as  far  as  his  recollection 
served,  to  the  same  effect.  In  corroboration  the  bills,  several 
in  number,  rendered  by  plaintiff  were  produced,  and  they 
contain  charges  against  the  parties  on  the  basis  that  each  is 
bound  to  pay  half  the  fees.  Mr.  O'Connor  is  therefore 
contradicted  not  only  by  witnesses  but  by  his  own  writings 
made  long  before  the  litigation  began.  This  is  sufficient  to 
call  for  a  reversal  of  the  judgment  under  the  authority  of 
Kefir  v.  Stauf,  in  this  court,  May,  1883,  (12  Daly  115)  and 
Molloy  v.  The  Central  R.  R.  Co.,  in  this  court  in  1882 
(10  Daly  453),  and  Boyd  v.  Colt  (20  How.  Pr.  384),  where 
it  was  held  tj^at  the  plaintiff's  testimony  should  be  disre- 
garded where  it  is  contradicted  by  his  previous  writing,  if 
the  latter  be  unexplained.  An  explanation  was  offered  here 
of  these  bills.  Mr.  O'Connor  says  in  substance  that,  find- 
ing the  reference  likely  to  be  a  long  one,  he  asked  each 
party  to  pay  half  the  fees  as  they  went  along,  and  they 
agreed  to  it.  This  shows  a  rescission  of  the  first  agreement 
and  the  making  of  a  new  one.  The  only  question  is  what, 
if  anything,  do  defendants  McManus  and  Phyfe  owe  upon 
the  arrangement  to  pay  one  half.  We  cannot  ascertain  this 
clearly  from  the  testimony.  The  case  must  be  sent  back  for 
a  new  trial,  for  the  additional  reason  that  judgment  should 
have  been  rendered  against  Phyfe  as  well  as  McManus  upon 
their  joint  contract  to  pay  half  the  fees. 

LARREMORE,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appellants, 
ac/ainst  FRANCIS  W.  FLEISCH,  Respondent. 

(Decided  January  16th,  1885). 

The  Repealing  Act  of  1880  did  not  deprive  the  district  courts  in  the  City  of 
New  York  of  their  jurisdiction  over  actions  upon  hastardy  or  abandon- 
ment bonds,  by  repealing  the  provisions  of  section  1  of  chapter  389  of 
(he  Laws  of  1802  (see  L.  1880  c.  245  §  1.  subd.  38),  which  conferred 
such  jurisdiction  upon  those  courts;  since  the  Eepealing  Act  must  be 
regarded  as  taking  effect  after  section  3215  of  the  Code  of  Civil  Pro- 
cedure, which  provided  (subd.  3)  that  district  courts  should  have  juris- 
diction of  such  actions,  "in  a  case  where,  it  is  prescribed,  by  a  special 
statutory  provision,  that  such  an  action  can  be  maintained  in  a  district 
court." 

APPEAL  from  a  judgment  of  the  district  court  in  the 
City  of  New  York  for  the  Third  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
W.  A.  Boyd,  for  appellants. 
J.  Cochrane,  for  respondent. 

VAN  HOESEN,  J. — The  learned  justice  of  the  district 
court  was  mistaken  in  supposing  that  his  court  was  de- 
prived of  jurisdiction  of  actions  brought  in  the  name  of  the 
people  on  abandonment  or  bastardy  bonds  by  the  operation 
of  chapter  245  of  the  Laws  of  1880,  which  is  called  the 
Repealing  Act. 

Jurisdiction  of  such  actions  was  conferred  on  the  district 
courts  by  section  1  of  chapter  389  of  the  Laws  of  1862, 
which  provided  that  "  in  addition  to  the  jurisdiction  now 
conferred  by  law  upon  the  district  courts  of  the  City  of 
New  York,  they  shall  have  jurisdiction  of  actions  in  which 
the  people  of  this  state  are  a  party,  where  such  actions  are 
brought  by  the  overseers  of  the  poor  or  the  Commissioners 
of  Public  Charities  and  Correction  upon  bastardy  or  aban- 


40  COURT  OF  COMMON  PLEAS. 

People  r.  Fleisch. 

donment  bonds,  and  the  amount  demanded  or  recovered 
does  not  exceed  five  hundred  dollars." 

The  justice  was  of  opinion  that  that  provision  had  been 
repealed  before  section  3215  of  the  Code  of  Civil  Procedure 
went  into  operation.  In  this  he  was  mistaken. 

Subdivision  3  of  section  3215  provides  that  "  district 
courts  shall  have  jurisdiction  of  actions  in  behalf  of  the 
people  of  the  state,  brought  by  the  direction  of  the  Commis- 
sioners of  Public  Charities  and  Correction  of  the  City  of 
New  York,  or  of  an  overseer  of  the  poor,  upon  a  bastardy 
or  abandonment  bond,  in  a  case  where  it  is  prescribed  by  a 
special  statutory  provision  that  such  an  action  can  be  main- 
tained in  a  district  court." 

The  last  chapter  of  the  Code  of  Civil  Procedure  (of 
which  section  3215  is  a  part),  went  into  operation  on  the 
12th  day  of  January,  1880  (Code  Civ.  Pro.  §  3355).  On 
that  day,  section  1  of  chapter  389  of  the  Laws  of  1862  was 
in  full  force,  and  that  section  was  the  very  one  which,  in 
the  language  of  section  3215,  "  prescribed  by  a  special  statu- 
tory provision "  that  an  action  on  an  abandonment  bond 
might  be  maintained  in  a  district  court  in  'behalf  of  the 
people  of  the  state. 

The  mistake  of  the  justice  was  caused  by  his  overlooking 
the  fact  that  section  3215  of  the  Code  is  to  be  regarded  as 
having  gone  into  operation  on  the  12th  day  of  January,  1880. 

The  first  clause  of  section  1  of  chapter  389  of  the  Laws 
of  1862,  the  clause  that  conferred  the  jurisdiction  we  are 
considering,  was  in  express  terms  repealed  by  subdivision 
38  of  section  1  of  the  Repealing  Act.  The  Repealing  Act 
did  not,  however,  take  effect  until  the  1st  day  of  Septem- 
ber, 1880,  (L.  1880  c.  245  §  5) ;  so  that  it  is  obvious  that 
section  1  of  chapter  389  of  the  Laws  of  1862  remained  in 
full  force  until  that  date. 

Again,  subdivision  7  of  section  2  of  the  Repealing  Act 
declares  that  the  "  repeal  effected  by  the  1st  section  of  this 
act  does  not  affect  any  provision  of  the  existing  laws  relat- 
ing to  the  district  courts  of  the  City  of  New  York  .  .  . 
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except  so  far  as  the  subject  thereof  is  expressly  regulated  or 
provided  for  in  the  Code  of  Civil  Procedure." 

As  section  3215  of  the  Code  of  Civil  Procedure  did  ex- 
pressly regulate  or  provide  for  actions  in  the  name  of  the 
people  on  abandonment  bonds  in  district  courts,  we  must 
hold  that  the  Repealing  Act  did  repeal  the  first  clause  of 
section  1  of  chapter  389  of  the  Laws  of  1862 ;  but  that 
repeal  did  not  take  effect  till  September  1st,  1880. 

Section  1454  of  the  Consolidation  Act  of  1882  retains  the 
method  of  proceeding  against  disorderly  persons  that  the 
Revised  Statutes  prescribed.  Those  persons  were  required 
to  give  surety  for  their  good  behavior.  Bonds  or  recogniz- 
ances, not  undertakings,  were  required.  They  may  still 
be  given,  and  when  a  breach  occurs  they  may  be  prosecuted 
in  the  name  of  the  people,  the  same  as  they  might  have 
been  when  the  Revised  Statutes  constituted  the  only  law 
upon  the  subject.  The  Code  of  Criminal  Procedure  also 
prescribes  a  method  of  prosecuting  disorderly  persons,  and 
provides  that  they  shall  upon  conviction  give  an  undertak- 
ing. Where  an  undertaking  is  given  it  may  be  prosecuted 
in  the  name  of  the  Mayor,  Aldermen,  and  Commonalty 
(Consolidation  Act  §  1301). 

It  is  to  be  regretted  that  the  framers  of  the  Consolidation 
Act  saw  fit  to  fasten  upon  the  City  of  New  York  two  differ- 
ent systems  of  prosecuting  disorderly  persons,  though  for 
the  rest  of  the  state  there  is  only  one  system.  Why  should 
New  York  City  retain  the  obsolescent  recognizance,  when  in 
the  rest  of  the  state  they  have  the  simple  undertaking  ? 

LAHREMORE  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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ARTHUR  G.  SHERMAN  et  a?..  Appellants,  against  SAMUEL 
BOEHM  et  al.i  Respondents. 

(Decided  January  16tli,  1885). 

• 

A  denial,  in  the  answer  in  an  action,  of  part  of  the  allegations  of  the 
complaint,  if  shown  to  be  a  sham  and  false  denial,  may  be  stricken  out 
as  a  sham  defense,  although  the  answer  contains  other  allegations  by 
way  of  defense  to  the  same  cause  of  action. 

A  denial  in  the  answer,  on  information  and  belief,  of  averments  of  the 
complaint,  is  in  effect  an  allegation  that  the  only  knowledge  which 
defendant  possesses  is  derived  from  information,  and  that  he  has  formed 
a  belief  from  such  information  that  the  averments  of  the  complaint  are 
false.  Such  a  denial  may  be  stricken  out  as  sham  where  it  appears  by 
uncontradicled  proof  that  defendant  must  have  personal  knowledge  of 
the  allegations  he  denies  on  information;  as,  where  the  averments  so 
denied  include  personal  transactions  with  defendant. 

APPEAL  from  an  order  of  this  court  denying  a  motion  by 
plaintiffs  to  strike  out  the  first  defense  in  the  answer  of 
defendants  to  plaintiffs'  first  cause  of  action." 

Such  defense  was  as  follows : 

"  And,  further  answering  on  their  information  and  belief, 
they  deny  each  and  every  allegation  in  said  complaint  con- 
stituting the  plaintiffs'  first  alleged  cause  of  action. 

The  motion  was  to  strike  out  the  defense  as  sham,  or  that 
the  answer  be  made  more  definite  and  certain  as  to  what 
allegations  were  so  denied,  and  that  plaintiffs  have  such 
other  and  further  relief  as  might  be  just. 

The  court  at  Special  Term  held  that  the  matter  complained 
of  was  a  part  of  a  defense  (it  being  set  forth  in  the  answer, 
together  with  other  allegations,  and  not  separately  num- 
bered) ;  that  as  part  of  a  defense  it  could  not  be  stricken 
out  as  sham  (Code  Civ.  Pro.,  §  538),  and  denied  the  motion. 

From  the  order  denying  the  motion  the  plaintiffs  ap- 
pealed. 

Winthrop    Parser,  for  appellants.  —  The    Special    Term 
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erred  in  holding  this  to  be  part  of  a  defense,  for  though 
the  matter  sought  to  be  stricken  out  is  not  set  forth  by 
description  "  for  a  first  and  separate  defense,"  it  is  none  the 
less  so  for  that  reason,  and  plaintiffs  should  not  be  preju- 
diced by  defendants'  omission  to  separately  state  and  num- 
ber their  defenses  as  required  by  the  Code.  A  defense 
which  purports  to  deny  each  and  every  allegation  in  the 
complaint  constituting  the  first  alleged  cause  of  action,  is  a 
separate  defense  from  its  very  nature,  for  the  ground  on 
which  it  is  predicated  and  proceeds  is  exclusive  of  matter 
in  avoidance  or  of  any  other  defense  {Benedict  v.  Seymour, 
6  How.  Pr.  698).  The  reasons  given  in  the  cases  cited  by 
the  judge  at  Special  Term,  that  part  of  a  defense  may  not  be 
stricken  out,  are  that  the  remaining  allegations  may  so 
become  an  entirely  different  defense  or  unintelligible ;  but 
this  reasoning  cannot  apply  to  a  defense  of  denial  complete 
in  itself,  and  the  first  of  said  cases  cited  below  (2  E.  D. 
Smith  398)  held  a  denial  to  be  a  separate  defense.  The 
admissions  which  precede  this  first  defense  are  simple  ad- 
missions without  matter  in  avoidance,  and  are  so  surplusage 
and  not  part  of  any  defense.  The  admissions  which  succeed 
it  are  in  defenses  which  confess  and  avoid,  and  are  so  entirely 
distinct  from  the  defense  of  denial  {Slack  v.  Cotton,  2  E.  D. 
Smith  398 ;  Collins  v.  Coggill,  1  Robt.  81 ;  Pratt  Manuf.  Co. 
v.  Jordan  Iron  $c.  Co.  33  Hun  143). 

The  defense  is  indefinite  and  uncertain,  for  the  reason 
that  a  denial  of  the  allegations  constituting  the  first  cause 
of  action  involves  a  conclusion  of  law  as  to  what  allega- 
tions are  necessary  to  or  constitute  that  cause  of  action, 
and  plaintiffs  should  not  be  left  in  any  doubt,  as  they  are 
here,  as  to  what  they  must  prove  or  what  is  admitted 
(Mattison  v.  Smith,  19  Abb.  Pr.  288 ;  Seward  v.  Miller, 
6  How.  Pr.  312). 

The  allegations  of  the  duly  verified  complaint  which  are 
attempted  to  be  put  in  issue  by  the  defendants'  said  defense, 
are  shown  clearly  by  the  affidavits  of  both  plaintiffs,  read 
on  the  motion,  and  by  inspection  of  the  allegations  them- 
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selves,  as  set  forth  in  the  complaint,  to  be  within  the  per- 
sonal knowledge  of  the  defendants. 

The  General  Term  of  the  Supreme  Court,  First  Depart- 
ment, has  lately  held  that  denials  upon  information  and 
belief  are  unauthorized  by  Code,  §  500,  create  no  issue, 
and  should  be  stricken  out;  and  this  case  is  exactly  in 
point  as  having  the  denials,  accompanied  with  previous 
simple  admissions  (Pratt  Mamif.  Co.  v.  Jordan  Iron  $c.  Co., 
33  Hun  143). 

Denials  on  information  and  belief  of  allegations  in  the 
complaint,  are  not  sufficient  when  the  truth  or  falsity  is 
within  defendant's  own  knowledge,  and  such  a  defense  will 
be  stricken  out  as  sham,  false  and  evasive  {Sivinburne  v. 
Stockwell,  58  How.  Pr.  312;  Ketcham  v.  Zerega,  1  E.  D. 
Smith  553;  Hance  v.  Rumming,  2  E.  D.  Smith  48;  Ed- 
wards v.  Lent,  8  How.  Pr.  28;  Byrne  v.  Benton,  3  Law 
Bull.  100). 

Upon  a  motion  made  upon  affidavits  to  strike  out  an 
answer  or  defense  containing  denials,  where  it  is  satisfac- 
torily proved  that  the  denials  are  false,  the  court  may  strike 
out  the  defense  as  false  (Elizdbethport  Mamif.  Co.  v.  Camp- 
bell, 13  Abb.  Pr.  86;  People  v.  McCumler,  18  N.  Y.  315; 
Willett  v.  Metropolitan  Ins.  Co.,  2  Bosw.  678). 

The  case  of  Wai/land  v.  Tysen  (45  N.  Y.  281)  is  easily 
distinguishable  from  the  case  at  bar,  for  there  we  find  a 
positive  and  verified  denial  on  knowledge,  the  court  dis- 
tinctly placing  its  refusal  to  strike  out  on  the  grounds  that 
the  defense  was  the  old  general  issue,  and  that  prosecution 
for  perjury  would  be  the  proper  remedy  for  falsity,  and 
saying  in  effect  that,  defendant  standing  upon  his  oath,  the 
case  could  not  be  tried  on  motion  and  affidavits.  Here  the 
falsity  shown  is,  that  defendants  personally  made  the  con- 
tract, &c.,  and  knew  all  about  it,  but  sought  shelter  from 
perjury  behind  denial  on  information  and  belief,  while  the 
unanswered  affidavits  additionally  prove  that  the  denial 
itself  is  false.  Such  defense  is  not  good  as  a  general  denial 
(Pratt  Manvf.  Co.  v.  Jordan  Iron  $c.  Co.,  33  Hun  143). 
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Jeroloman  $  Arrownmith,  for  respondents. — A  court  has 
no-  power  to  strike  out  as  sham  an  answer  consisting  of  a 
general  denial  ( Wayland  v.  Tysen,  45  N.  Y.  281 ;  Neivman 
v.  Supervisors  of  Livingston  County,  Id.  676).  This  motion 
cannot  be  granted  unless  the  answer  or  defense  is  sham 
(  Window  v.  Ferguson,  1  Lans.  436). 

A  defendant  may  deny  the  allegations  in  the  complaint 
on  knowledge,  or  upon  information  and  belief  (Code  Civ. 
Pro.  §  524;  Stent  v.  Continental  National  Bank,  5  Abb. 
N.  C.  98 ;  Metraz  v.  Pear&all,  Id.  100). 
.  The  allegations  in  the  complaint,  controverted  by  defend- 
ants' answer,  do  not  constitute  a  cause  of  action.  The 
plaintiffs  merely  assert  that  they  had  certain  conversations 
with  defendants,  but  do  not  allege  any  contract  as  made 
between  the  parties  for  any  stated  time.  A  defense  stricken 
out  as  sham  must  be  an  attempted  defense  to  a  complaint 
setting  forth  a  good  cause  of  action. 

The  plaintiffs'  affidavit  says  that  the  transactions  pleaded 
in  the  first  cause  of  action  were  had  between  plaintiffs  and 
defendants.  Even  if  that  is  true,  these  transactions  should 
not  have  been  pleaded,  and  are  surplusage. 

J.  F.  DALY,  J. — The  matter  complained  of  is  not  part  of 
a  defense.  Each  denial  of  separate  allegations  of  the  com- 
plaint is  a  separate  defense,  and  may  be  stricken  out  (Black 
v.  Cotton,  2  E.  D.  Smith  400).  It  appears  from  the  affi- 
davits on  which  this  motion  is  made,  that  the  denial  in  the 
answer  is  false,  because  certain  of  the  transactions  alleged 
in  the  complaint,  and  covered  by  the  denial,  were  personal 
transactions  between  plaintiffs  and  defendants.  No  affidavit 
was  interposed  by  the  defendants  denying  this  statement. 
It  appears,  therefore,  that  a  denial  of  those  personal  trans- 
actions "  on  information "  is  a  sham  and  false  denial,  and 
should  be  stricken  out. 

It  is  no  objection  to  granting  this  motion  that  a  general 
or  specific  denial  cannot  be  stricken  out  as  sham.  The 
decision  in  Wayland  v.  Tysen  (45  N.  Y.  281)  applies  to 
those  denials  made  in  the  form  authorized  bv  section  500  of 
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the  Code,  viz.,  absolute  denials,  or  denials  of  information 
sufficient  to  constitute  a  basis  of  belief.  It  has  been  held 
that  a  denial  "on  information  and  belief "  may  be  made 
where  the  defendant  has  no  positive  knowledge,  and  is  pre- 
pared to  assert,  upon  such  information  as  he  possesses,  that 
the  allegations  of  the  complaint  are  false  (Brotherton  v. 
Downey,  21  Hun  436).  Such  denials  cannot  be  regarded 
as  frivolous  (Metraz  v.  Pearsall,  5  Abb.  N.  C.  90) ;  nor  as 
irrelevant  or  redundant  (Brotherton  v.  Downey,  supra). 
But  it  has  not  been  held  that  such  a  denial  is  not  subject  to 
a  motion  to  strike  it  out  as  sham  where  it  appears  by  un- 
contradicted  proof  that  the  defendant  must  have  personal 
knowledge  of  the  allegations  he  denies  "on  information." 
It  is  in  effect  an  allegation  in  the  answer  that  the  only 
knowledge  which  defendant  possesses  is  derived  from  in- 
formation, and  that  he  has  formed  a  belief  from  such  infor- 
mation that  the  averments  of  the  complaint  are  false.  If 
that  allegation  is  untrue  because  the  averments  of  the  com- 
plaint are  of  personal  transactions,  the  remedial  provision 
of  section  538,  permitting  sham  defenses  to  be  stricken  out 
on  motion,  should  be  applied,  and  the  decision  in  Wayland 
v.  Tysen  (supra)  should  not  be  extended  to  cover  the  case. 
The  allegations  in  this  complaint  which  defendants  have 
denied  "  on  information  and  belief  "  include  personal  trans- 
actions between  the  parties,  as  well  as  matters  which  are 
not  necessarily  within  defendants'  knowledge. 

The  motion  should  be  granted,  striking  out  the  defense 
complained  of  as  sham,  but  with  leave  to  defendants  to 
serve  an  amended  answer  on  payment  of  $10  costs  of  motion, 
810  costs  of  this  appeal,  and  disbursements. 

ALLEN,  J.,  concurred. 
LARREMORE,  J.,  dissented. 
Order  reversed. 
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FREDERICK  UHLMANN,    PLAINTIFF,   against    THE    NEW 
YORK  LIFE  INSURANCE  COMPANY,  Defendant. 

(Decided  January  16th,  1885). 

Policies  of  life  insurance  upon  a  ten-year  dividend  system  provided  that  all 
surplus  or  profits  derived  from  such  policies  on  that  system  as  should 
cease  to  be  in  force  before  the  completion  of  their  respective  ten-year 
dividend  periods  should  be  apportioned  equitably  among  such  policies  of 
the  same  class  as  should  complete  their  ten-year  dividend  periods;  and 
that  the  ten-year  dividend,  when  made,  should  be  applied  to  the  pur- 
chase of  an  annuity  bond,  or,  at  the  request  of  the  assured,  the  value  of 
such  bond  should  be  paid  to  him  in  cash.  Held,  that  a  holder  of  such  a 
policy  could  not,  upon  the  expiration  of  the  ten-year  dividend  period, 
compel  an  accounting  by  the  insurance  company  to  ascertain  the  amount 
of  the  annuity  bond  to  which  he  was  entitled.  The  relation  between 
the  parties  was  not  of  a  fiduciary  character,  such  as  would  sustain  an 
action  for  an  accounting,  but  rested  in  contract;  under  the  contract  it 
was  for  the  company  to  determine  the  surplus  and  make  the  apportion- 
ment, and  the  assured  had  no  right,  as  a  creditor,  to  an  account,  since 
the  relation  of  debtor  and  creditor  did  not  exist  until  after  the  settling 
of  the  account  and  the  declaration  of  a  dividend;  and  having  no  right  to 
interfere  in  the  account,  he  wras  not  entitled  to  invoke  the  exercise  of 
equitable  jurisdiction  merely  because  a  complicated  account  was  neces- 
sary to  ascertain  and  apportion  the  surplus. 

MOTION  for  a  new  trial  made  at  the  General  Term  after 
entry  of  an  interlocutory  judgment. 

The  plaintiff  was  the  holder  of  a  life  insurance  policy, 
dated  December  29th,  1871,  issued  by  the  defendant.  This 
policy  was  upon  what  is  called  the  ten-year  dividend  system. 
Upon  completion  of  the  ten-year  period,  December  29th, 
1881,  the  plaintiff  became  entitled  to  certain  benefits  thus 
described  in  the  policy :  "  All  surplus  or  profits  derived 
from  such  policies  on  the  ten-year  dividend  system  as  shall 
cease  to  be  in  force  before  the  completion  of  their  respective 
ten-year  dividend  periods  shall  be  apportioned  equitabty 
among  such  policies  of  the  same  class  as  shall  complete 
their  ten-year  dividend  period.  The  ten-year  dividend  when 
made  shall  be  applied  to  the  purchase  of  an  annuity  on  and 
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to  continue  during  the  life  of  the  party  insured  under  this 
policy,  and  for  which  the  company  will  issue  an  annuity 
bond,  and  the  first  payment  of  such  annuity  shall  be  due 
one  year  after  the  termination  of  the  ten-year  dividend  pe- 
riod, provided  that  should  the  party  assured  under  this 
policy  request  it  in  writing  within  thirty  days  from  the  termi- 
nation of  such  ten-year  dividend  period,  the  company  will 
pay  the  value  of  the  bond  in  cash  to  Frederick  Uhlmann  or 
assigns  at  the  date  the  first  payment  under  such  annuity 
bond  shall  be  due." 

Upon  the  expiration  of  ten  years  from  date  of  policy,  the 
defendant  notified  plaintiff  that  he  was  entitled  to  an  annu- 
ity bond  or  its  value  in  cash,  $790.77.  Instead  of  accepting 
either  the  bond  or  money,  the  plaintiff  demanded  an  account 
showing  how  the  amount  was  fixed,  which  the  defendant 
declined  to  furnish. 

The  plaintiff  filed  this  bill  praying  a  decree  for  an  ac- 
counting and  the  issuing  to  him  of  an  annuity  bond  for  the 
sum  he  might  appear  entitled  to,  or  payment  of  its  value 
in  cash. 

The  court  below,  by  interlocutory  decree,  directed  an  ac- 
counting before  a  referee.  The  defendant,  upon  all  the  pro- 
ceedings, moved  for  a  new  trial  or  such  other  or  further 
relief  as  might  seem  just,  under  the  provisions  of  section 
1001  of  the  Code  of  Civil  Procedure. 

Wm.  B.  Hornblower,  for  defendant. — The  relations  of  a 
policy-holder  to  a  mutual  insurance  company  are  not  those 
of  a  cestui  que  trust  to  a  trustee,  but  those  of  a  contracting 
party  to  another  contracting  party.  This  proposition  is  no 
longer  open  to  question  in  this  court  (Taylor  v.  Charter 
Oak  Life  Ins.  Co.,  9  Daly  489 ;  Hencken  v.  United  /States 
Life  Ins.  Co.,  16  N.  Y.  Weekly  Dig.  44  ;  Verplanck  v.  Mer- 
cantile Ins.  Co.,  1  Edw.  Ch.  84  ;  People  v.  Security  Life  Ins. 
Co.,  78  N.  Y.  114 ;  Beivley  v.  Equitable  Life  Assurance  Soc., 
01  How.  Pr.  346 ;  Cohen  v.  New  York  Mutual  Life  Ins.  Co., 
50  N.  Y.  610  ;  St.  John  v.  American  Mutual  Life  Ins.  Co.. 
13  N.  Y.  31 ;  Jones  v.  Neic  York  Life  Ins.  Co.,  MS.  opinion 
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by  BEACH,  J.,  N.  Y.  Supreme  Ct.  Sp.  Term,  November, 
1880). 

The  policy-holders  insured  under  the  "  Ten-year  divi- 
dend system  "  occupy  no  different  relation  to  the  company 
from  that  occupied  by  other  policy-holders.  This  is  a  mu- 
tual insurance  company.  All  policy-holders  share  in  the 
surplus  or  profits  of  the  company  by  way  of  dividends. 
These  dividends  are  declared  annually,  and  apportioned 
among  the  policy-holders.  But  in  the  case  of  the  "  Ten- 
year  dividend  "  policies  «the  holders  of  such  policies  waive 
their  right  to  an  annual  dividend,  and  at  the  expiration  of 
the  ten-year  dividend  period,  if  their  policies  are  still  in 
force,  they  receive  the  benefit  of  the  surplus  or  profits  aris- 
ing from  the  policies  of  the  same  class  which  have  in  the 
meantime  lapsed  or  expired.  But  this  does  not  create  any 
trust  relations  between  the  parties.  It  is  merely  a  special 
form  of  the  ordinary  contract  relation  between  the  insured 
and  insurer  {Bogardus  v.  The  New  York  Life  Ins.  Co., 
lately  decided  by  this  court). 

If  one  policy-holder  has  a  right  to  demand  an  account, 
then  every  other  policy-holder  has  the  same  right ;  and  the 
company  would  be  continually  called  upon  to  render  de- 
tailed statements  to  each  policy-holder.  It  would  be  impos- 
sible for  an  insurance  company  to  carry  on  business  under 
such  circumstances.  The  time  of  its  clerks  and  bookkeep- 
ers would  be  taken  up  in  making  transcripts  of  its  books  for 
the  purpose  of  satisfying  inquiring  policy-holders  (Opinion 
of  BEACH,  J.,  in  Jones  v.  New  York  Life  Ins.  Co.,  supra  ; 
Karnes  v.  Rochester  $c.  R.  R.  Co.,  4  Abb.  Pr.  N.  S.  107  ; 
Luling  v.  Atlantic  Ins.  Co.,  45  Barb.  510). 

The  right  to  an  accounting  is  dependent  ordinarily  and 
with  few  exceptions  upon  some  equitable  relation  between 
the  parties,  such  as  that  of  a  trust  or  agency  or  partnership 
(See  Root  v.  Railway  Co.,  105  U.  S.  189 ;  Salter  v.  Ham,  31 
N.  Y.  321 ;  Hazard  v.  Hazard,  1  Story  C.  Ct.  371 ;  Smith  v. 
Laveaux,  2  DeG.,  J.  &  S.  1 ;  Foley  v.  Hill,  2  H.  L.  Cas.  28). 

There  are  some  cases  which  appear  to  hold  that  the  right 
to  discovery  is  sufficient  to  give  jurisdiction  to  entertain  a 
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bill  for  an  account.  But  in  the  case  of  Foley  v.  Hill  (2  H. 
L.  Cas.  28),  it  was  held  that  the  relation  of  banker  and  de- 
positor was  not  one  of  trust,  and  hence  equity  would  not 
entertain  a  bill  for  an  account.  It  was  also  held  that  the 
right  to  a  discovery  was  not  sufficient  to  give  jurisdiction 
to  entertain  a  bill  for  account.  A  fortiori  must  this  be  true 
under  our  Code  practice,  the  suit  for  discovery  being  ex- 
pressly abolished.  Section  1914  of  the  Code  of  Civil  Pro- 
cedure abolishes  the  action  for  discovery.  Hence  a  party 
cannot  now  base  his  right  to  sue  in  equity  upon  any  alleged 
need  of  discovery.  If  he  have  not  an  equitable  cause  of 
action,  he  must  sue  at  law  and  apply  for  a  discovery  by  mo- 
tion (See  1  Pomeroy's  Equity  Jurisprudence,  237).  The 
cases,  therefore,  which  hold  that  a  court  of  equity,  having 
obtained  jurisdiction  for  the  purpose  of  discovery,  will  go 
on  and  decree  an  accounting,  must  be  held  to  be  obsolete. 

The  main  ground,  however,  upon  which  the  trial  judge 
directed  an  accounting  was  that  the  "  complication  of  the 
accounts  "  necessitated  a  suit  in  equity  for  an  accounting. 
To  this  we  answer  : — 

It  was  always  doubtful  whether  this,  of  itself,  was  suffi- 
cient to  justify  a  resort  to  equity,  where  there  was  no  other 
ground  for  equitable  jurisdiction,  and  where  the  accounts 
were  not  mutual. 

There  are  cases  holding  distinctly  that  the  complicated 
nature  of  the  accounts  is  not  sufficient  to  give  a  court  of 
equity  jurisdiction  of  an  accounting,  especially  where  the 
accounts  are  not  mutual  (See  Phillips  v.  Phillips,  9  Hare 
471 ;  Norwich  §•  Worcester  R.  R.  Co.  v.  Story,  17  Conn.  364 ; 
llipp  v.  Saber,  19  How.  Pr.  271  ;  Ellis  v.  Davis,  109  U.  S. 
493). 

The  method  of  trial  by  a  referee,  as  established  in  this 
state,  renders  a  resort  to  equity  for  an  accounting,  on  the 
ground  that  the  accounts  are  complicated,  no  longer  a  suffi- 
cient reason  (Marvin  v.  Brooks,  94  N.  Y.  71). 

Even  if  a  bill  for  an  account  can  be  entertained  solely 
because  the  accounts  are  complicated,  yet  it  is  discretionary 
with  the  court  to  entertain  such  a  bill  (as  all  the  cases  show) 
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and  not  a  matter  of  right  as  in  cases  of  trust.  And  surely, 
no  case  has  been  made  out  here  for  the  exercise  of  such 

* 

discretion  in  favor  of  plaintiff  (North  Eastern  R.  Co.  v. 
Martin,  2  Phil.  758 ;  Phillips  v.  Phillips,  9  Hare  471 ; 
Bliss  v.  Smith,  34  Beav.  508).  If  the  plaintiffs  had  shown, 
even  presumptively,  that  the  defendant  had  been  guilty  of 
any  wrong  or  breach  of  contract,  then  this  court  might, 
perhaps,  decree  an  accounting  on  the  ground  that  the  ac- 
counts were  complicated,  but  no  wrong  having  been  shown 
this  ground  of  equity  jurisprudence  cannot  be  invoked. 
The  court  will  certainly  not  order  an  account  without  at 
least  sufficient  proof  to  raise  a  presumption  that  the  defend- 
ant has  not  done  its  duty.  There  must  be  some  apparent 
wrong  shown  to  set  the  machinery  of  a  court  of  equity  in 
motion.  If  no  wrong  appears  to  have  been  done,  there  is 
no  necessity  shown  for  equitable  interference. 

The  learned  trial  judge  assumed  in  his  opinion  that  plaint- 
iff had  a  cause  of  action,  and  that  the  only  question  was 
whether  he  had  a  remedy  in  equity  by  an  accounting,  or 
should  have  sued  at  law  for  breach  of  contract.  But  we 
insist  that  no  cause  of  action,  either  at  law  or  in  equity,  has 
been  established.  No  breach  of  contract  has  been  shown, 
even  presumptively.  The  only  obligation  on  the  part  of  the 
defendant  was  to  issue  an  annuity  bond.  There  is  no  alle- 
gation or  proof  that  the  defendant  did  not  issue  such  a  bond 
and  has  not  been  at  all  times  ready  to  deliver  it  on  proper 
demand.  There  is  nothing  in  the  policy  calling  for  a  state- 
ment of  account  or  requiring  the  company  to  furnish  one  ; 
and,  as  was  held  by  the  General  Term  in  Bogardus  v.  New 
York  Life  Ins.  Co.  (supra),  a  provision  not  found  in  the 
policy  cannot  be  imported  into  it  by  parol.  The  trial  judge, 
therefore,  erred  in  holding  that  "  there  is  no  doubt  that  the 
defendant  owes  a  debt  to  the  plaintiff,  and  the  only  matter 
in  dispute  is  the  amount  of  indebtedness."  The  defendant 
denies  owing  any  debt  to  the  plaintiff,  and  the  admissions  of 
the  plaintiff  show  that  no  debt  is  owing  him.  The  only  obli- 
gation of  the  defendant  is  to  deliver  an  annuity  bond,  and 
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this  the  defendant  has  never  refused  to  do ;  but  on  the  con- 
trary, the  plaintiff  has  refused  to  accept  it.  . 

The  contract  contained  in  the  policy  does  not  provide  for 
any  account  to  be  rendered  to  the  policy-holder.  He  trusts 
to  the  integrity  and  good  faith  of  the  officers  of  the  com- 
pany. If  they  are  guilty  of  mismanagement  or  bad  faith, 
they  are  liable  to  removal. 

The  charter  of  the  company  confines  to  the  board  of  trus- 
tees of  the  company  the  power  to  declare  and  to  apportion 
the  dividends.  The  policy-holder  in  taking  his  policy,  there- 
fore, agrees  to  be  bound  by  the  action  of  the  trustees  in 
this  particular  (See  L.  1841  c.  209,  incorporating  The  Nau- 
tilus Insurance  Company,  whose  name  was  subsequently 
changed  to  the  New  York  Life  Insurance  Company ;  L. 
1843  c.  207 ;  L.  1842  c.  287 ;  L.  1849  c.  211 ;  and  L.  1872 
c.  100). 

Blumenstiel  $•  Hirsch,  for  plaintiff. — The  opinion  of  the 
learned  judge  who  tried  the  cause  proceeds  on  the  theory 
that  the  defendant  owes  a  debt  to  the  plaintiff,  and  the 
amount  thereof  only  is  in  dispute ;  that  "  both  parties  agree 
that  the  amount  coming  to  the  plaintiff  can  be  ascertained 
only  by  an  accounting  of  a  highly  complicated  nature,"  and 
hence  because  this  account  is  so  complicated  that  a  jury  can- 
not act  understandingly — cannot  be  properly  adjusted  in  a 
court  of  lasir — the  plaintiff  is  entitled  to  the  relief  prayed 
for.  In  addition  to  the  authorities  cited  in  the  opinion,  we 
beg  to  refer  the  court  to  the  following  adjudications  :  Mar- 
vin v.  Brooks,  94  N.  Y.  71  ;  Willard's  Equity,  90,  91,  92, 
citing  1  Maddox  Ch.  71 ;  Porter  v.  Spencer,  2  Johns.  Ch. 
169,  171 ;  Foster  v.  Williams,  1  Paige  542  ;  Crosby  v.  Watt*, 
41  Super.  Ct.  208 ;  2  Van  Santvoord's  Equity,  194,  195  ; 
Hathaway  v.  Russell,  1  Abb.  N.  C.  145,  146;  Ludlow  v.  Si- 
mond,  2  Caines  Cas.  1 ;  Weymouth  v.  Boyer,  1  Ves.  Jr.  424 ; 
Sturtevant  v.  G-oode,  5  Leigh  83 ;  Shepherd  v.  Brown,  7  L. 
T.  N.  S. ;  Hill  v.  South  S.  R.  Co.,  11  Jur.  N.  S.  192  ;  Bad- 
ger v.  McNamara,\2£  Mass.  117, 119  ;  Mackenzie  v.  Johnson, 
4  Maddox  373  ;  Pratt  v.  Tattle,  7  Mass.  Law  Rep.  16.  See 
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also,  in  addition,  Foley  v.  Hill,  2  H.  L.  Cas.  28  ;  Padwick  v. 
Stanley,  9  Hare  627 ;  Heming  v.  Pugh,  4  Giff.  456 ;  Nixon 
v.  Bright,  L.  R.  4  Ch.  292 ;  Cook*  v.  Bethan,  4  Jur.  957  ; 
Taff  Valley  R.  R.  Co.  v.  Nixon,  1  H.  L.  Cas.  Ill ;  and  Scott 
v.  Liverpool  Corporation,  5  Jur.  N.  S.  105 ;  Padwick  v. 
Hurst,  18  Beav.  575 ;  Harrington  v.  Churchman,  6  Jur.  N.  S. 
576  ;  J9Zm  v.  Smith,  34  Beav.  508  ;  Kimberly  v.  !>/<?&,  41  L. 
J.  Ch.  38 ;  Blyth  v.  Whiffin,  27  L.  J.  N.  S.  230,  all  on  the 
doctrine  that  in  complicated  accounts  an  action  in  equity 
will  lie. 

Irrespective  of  the  question  of  trust,  under  the  contract 
relation  between  the  plaintiff  and  defendant,  he  is  entitled 
to  an  account  also  because  of  the  fiduciary  connection  which 
the  terras  of  this  policy  brought  about.  While  the  policy 
as  to  its  life  insurance  portion  is  an  ordinary  contract,  it 
creates  a  trust  or  fiduciary  relation  between  the  company 
and  assured  as  respects  the  accumulation  and  distribution 
of  the  dividends.  The  company  agrees  substantially  to 
preserve  the  dividends  that  may  be  earned  and  declared 
while  the  policies  are  running  ;  to  take  charge  of  those  that 
belong  to  policies  which  do  not  complete  the  prescribed 
period,  and  at  the  end  of  ten  years  to  apportion  the  surplus 
and  profits  equitably  among  the  policy-holders  who  have 
completed  the  allotted  time.  Up  to  the  end  of  the  said 
period  the  policy  has  no  surrender  value  whatever,  either  in 
cash  or  in  a  paid  up  policy.  Now,  irrespective  of  whether 
the  aeco.unt  thus  created  is  complex  or  intricate — by  virtue 
of  .the  fiduciary  relation  which  is  thus  created — the  plaintiff 
is  entitled  to  an  account :  not  as  to  whether  the  particular 
dividends  which  go  to  make  up  the  fund  were  in  themselves 
correctly  calculated  or  determined,  but  as  to  what  surplus 
and  profits  were  in  fact  thus  accumulated ;  what  policies 
lapsed,  who  survived,  the  gross  amount  of  the  fund,  etc.,  as 
prayed  for  in  the  complaint.  The  defendant  agrees  to  col- 
lect certain  moneys,  and  preserve  and  distribute  them  to  the 
plaintiff  and  others.  The  time  fixed  by  the  agreement  for 
the  distribution  having  arrived,  the  plaintiff  is  not  bound 
to  accept  the  ipse  dixit  of  the  defendant,  without  a  right  to 
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items  if  he  is  not  able  to  show  fraud  (Marvin  v.  Brooks,  94 
N.  Y.  71). 

The  defendant  in  the  pleadings  is  charged  as  the  receiver 
of  moneys  to  which  the  plaintiff  is  in  part  entitled,  and  it 
is  also  shown  by  the  complaint  generally  whence  the  moneys 
were  obtained,  so  that  the  case  is  within  McMurray  v.  Raw- 
son,  (3  Hill  59,  66). 

"Where  the  relation  between  a  principal  and  an  agent  par- 
takes of  a  fiduciary  character,  the  court  has  jurisdiction  and 
will  direct  an  account  though  the  receipts  and  payments  are 
all  on  one  side  (Hemings  v.  Pugh,  4  Giff.  456). 

The  cases  cited  by  appellant  to  establish  that  it  is  not  a 
trustee,  but  simply  bears  the  relation  of  a  contracting  party, 
are  not  applicable,  and  do  not  bear  on  the  point  involved  in 
the  case  at  bar.  The  cause  of  action  here  is  entirely  differ- 
ent. The  defendant  has  accumulated  certain  sums  of  money 
by  way  of  dividends  that  have  been  credited  annually.  The 
policy  in  respect  to  those  dividends  has  matured  and  is  pay- 
able. The  defendant  is  in  duty  bound  to  pay  over  to  plaint- 
iff his  share  of  such  accumulations,  either  in  cash  or  an 
annuity  bond,  and  plaintiff  asks  for  a  statement  merely  of 
the  items  of  debits  and  credits  of  these  yearly  accumula- 
tions. 

The  company,  in  this  case,  under  the  policy  occupies  a 
double  capacity: 

1st.  As  inturer  of  the  plaintiff's  life  ; 

2d.  As  the  custodian  of  the  profits  which  have  been  an- 
nually earned  by  plaintiff's  policy.  Unlike  ordinary  poli- 
cies, these  dividends  were  credited  to  a  certain  account, 
could  not  be  drawn  until  the  expiration  of  ten  years  ;  until 
that  period  had  arrived  the  party  insured  could  not  even 
demand  to  be  informed  of  the  amount  of  such  dividends. 
They  were  not  his ;  he  had  simply  a  contingent  interest 
therein,  liable  to  be  fully  vested  in  case  he  outlived  the 
period. 

As  an  insurer,  the  relation  of  a  contracting  party  agree- 
ing to  pay  a  fixed  sum  may  only  exist ;  as  an  agent  agreeing 
to  hold  and  divide  annual  accumulations,  it  becomes  a  trus- 
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tee,  entitled  to  furnish  the  details  of  the  fund  that  may 
come  into  its  hands. 


BEACH,  J. — [After  stating  the  facts  as  above.] — The  re- 
lation created  between  the  parties  to  this  action  by  the 
insurance  policy  is  not  fiduciary,  but  rests  in  contract.  The 
reasons  for  this  conclusion  have  heretofore  been  given  by 
me  in  Hencken  v.  United  States  Life  Ins.  Co.,  Jones  v.  New 
York  Life  Ins.  Co.,  and,  if  memory  is  not  faulty,  in  Bogar- 
dns  v.  New  York  Life  Ins.  Co.,  and,  at  Special  Term,  in 
Taylor  v.  Charter  Oak  Life  Ins.  Co.  (9  Daly  489).  I  am 
not  advised  of  this  conclusion  having  been  disturbed  on 
appeal,  and  my  opinion  is  unchanged.  It  is  needful,  then, 
to  examine  the  contract  to  ascertain  what  are  the  rights  of 
the  plaintiff.  In  brief  these  are  : 

First.  An  equitable  apportionment  of  all  surplus  or  profits 
derived  by  the  company  from  such  policies,  in  the  plaintiff's 
class,  as  shall  have  lapsed  during  the  ten-year  period. 

Second.  That  the  ten-year  dividend  may  be  applied  by 
the  plaintiff  to  the  purchase  of  an  annuity,  for  which  the 
defendant  will  issue  a  bond,  or,  in  a  certain  event,  pay  its 
value  in  cash. 

The  contract  obligation  of  defendant  is  to  equitably  ap- 
portion the  surplus  or  profits  so  derived,  give  the  bond  or 
pay  the  cash. 

The  reasonable  and  fair  intendment  of  thi^instrnment  is 
that  the  company  shall  make  apportionment,  which  is  prac- 
tically identical  with  declaring  the  ten-year  dividend.  The 
amount  which  became  due  the  plaintiff  is  a  dividend,  and 
neither  more  nor  less.  The  fund  to  be  divided  was  surplus 
profits  derived  from  lapsed  policies.  Neither  by  analogy  to 
other  corporations  declaring  dividends,  or  under  any  pro- 
vision in  the  contract,  is  the  plaintiff  to  have  aught  to  do 
with  determining  the  gross  surplus  or  its  apportionment. 
The  defendant's  obligation  under  the  contract  respecting 
the  declaration  of  a  dividend  at  the  appointed  time  makes 
the  case  dissimilar  to  those  adjudications  where  corpora- 
tions were  parties  not  bound  by  like  contract.  But  the 
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principle  applies  to  the  amount  of  the  dividend.  Deter- 
mination of  amount  is  a  duty  confided  to  the  company,  and 
can  only  be  questioned  by  plaintiff  in  an  action  alleging 
non-performance  of  contract  obligation.  There  are  no  such 
allegations  in  this  bill,  but  the  plaintiff  seems  to  suppose 
that  ownership  of  the  policy  confers  the  right  to  investigate 
the  company's  business  so  far  as  needful  to  discover  whether 
or  not  the  sum  for  division  has  been  correctly  determined 
and  the  proper  dividend  declared. 

With  great  deference,  I  am  unable  to  adopt  the  view  of 
the  learned  court  below,  that  the  defendant  owes  any  debt 
to  the  plaintiff  except  until  after  the  dividend  has  been  de- 
clared. Until  then,  the  relation  of  debtor  and  creditor  does 
not  exist.  The  plaintiff,  therefore,  can  have  no  right  as 
creditor  to  an  account,  because  the  settling  of  the  account 
and  the  declaration  of  a  dividend  must  precede  and  consti- 
tute him  a  creditor. 

The  other  position  of  the  learned  court  seems  to  me  not 
tenable.  It  is,  that  because  a  complicated  account  is  neces- 
sary to  ascertain  and  apportion  the  surplus,  the  plaintiff  is 
entitled  to  invoke  the  exercise  of  equitable  jurisdiction. 
This  could  only  be  sound  in  principle  if  the  plaintiff  had 
any  right  to  interfere  in  the  account.  The  contract  gives 
him  none  by  its  terms  or  intendmeiit,  and  there  are  neither 
mutual  accounts,  complicated  dealings  or  fiduciary  rela- 
tionship. 

A  court  of  law  is  open  to  the  plaintiff  for  the  recovery  of 
any  damages  he  may  be  entitled  to  from  the  defendant  for 
breach  of  contract.  A  court  of  equity  should  not  grant 
him  an  accounting,  because  he  does  not  possess  any  right, 
character  or  equity  entitling  him  to  the  relief. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
LARREMORE,  J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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THOMAS  J.  WATERS  et  a?.,  Respondents,  against  CHARLES 
C.   MARRIN   et  al.,  Appellants. 

(Decided  January  16th,  1885). 

Upon  trial  by  a  jury  of  an  issue  of  fact  in  an  action,  at  the  close  of  the 
testimony,  a  motion  by  plaintiffs  that  a  verdict  for  them  be  directed  by 

*  the  court  was  granted,  to  which  no  exception  was  taken  by  defendants, 
they  merely  asking  that  the  case  go  to  the  jury,  without  specifying  any 
disputed  question  of  fact  upon  which  the  jury  should  pass.  Held,  that 
even  if  there  was  in  the  case  any  question  of  fact  in  respect  to  which  the 
testimony  was  conflicting  and  which  ought  to  have  been  left  to  the  jury, 
defendants,  not  having  specified  it,  had  waived  their  right  to  have  it 
submitted  to  the  jury,  and  were  not  entitled  to  a  reversal  of  the  judg- 
ment for  error  upon  that  ground. 

MOTION  for  re-argument  of  an  appeal. 

The  facts  are  stated  in  the  report  of  the  decision  upon 
the  appeal,  12  Daly  445,  and  in  the  following  opinion. 

William  J.  Marrin,  for  appellant. 
J.  Woolsey  Shepard,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — There  is  no  ground 
for  this  motion.  The  General  Term  have  not  misappre- 
hended the  facts,  nor  overlooked  a  controlling  authority. 

The  statement,  in  the  moving  affidavit,  that  it  was 
proved  on  the  trial  that  the  defendants  did  not  receive 
the  plaintiff's  stock  until  after  they  had  received  the  monev 
upon  the  sale  of  the  stock  in  San  Francisco  is  not  correct. 

It  was  assumed,  in  the  opinion  delivered  by  me,  that  the 
defendants  received  the  plaintiff's  stock  before  they  re- 
ceived the  proceeds  of  the  sales  in  San  Francisco,  and  the 
evidence  shows  this  to  have  been  the  fact.  The  evidence 
of  the  defendant  Marrin  was  that  the  plaintiffs  brought  the 
500  shares  of  stock  to  the  defendants,  on  the  7th  of  Febru- 
ary, which,  he  says,  was  three  days  after  the  stock  was  sold 
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in  San  Francisco,  and  it  was  proved  by  the  plaintiff  Waters 
that  it  takes  seven  to  eight  days  to  go  from  San  Francisco 
to  the  City  of  New  York ;  showing  that  the  proceeds  of  the 
stock,  after  the  sale  in  San  Francisco,  could  not  have 
reached  New  York  within  three  days,  by  the  ordinary 
means  of  communication;  and  this  being  the  evidence,  if 
the  defendants  had,  by  any  means,  received  the  proceeds  of 
the  stock  before  the  7th  of  February,  it  was  for  them  to 
show  Lt — which  they  did  not. 

No  controlling  authority  was  overlooked  by  Judge  LAH- 
REMORE  ;  but  on  the  contrary,  the  authority  he  cited — 
O'Neill  v.  James  (43  N.  Y.  93),  was  exactly  in  point,  as 
are  also  the  cases  of  Barnes  v.  Perine  (12  N.  Y.  23)  and 
Winchell  v.  Hicks  (18  N.  Y.  558).  These  cases  hold  that, 
if  the  defendant,  when  his  motion  for  a  nonsuit  has  been 
denied,  wishes  to  have  any  disputed  question  of  fact  in  the 
case  submitted  to  the  jury,  he  is  bound  to  specify  it,  and 
make  a  distinct  request  that  it  be  submitted,  that  the  court 
may  pass  directly  upon  it. 

In  the  present  case,  upon  the  testimony  being  closed  the 
plaintiffs'  counsel  asked  the  court  to  direct  a  verdict  for  the 
plaintiffs,  which  motion  was  granted,  and  to  which  the 
defendants  took  no  exception.  But  after  the  granting  of 
this  motion,  and,  as  I  assume,  before  the  verdict  was  ren- 
dered, the  defendants  asked  that  the  case  go  to  the  jury, 
without  specifying  upon  what  disputed  question  of  fact, 
which  they  were  bound  to  do,  upon  the  authority  of  the 
cases  above  cited. 

The  case  on  which  the  defendants'  counsel  relies,  as  con- 
trolling— Stone  v.  Flower  (47  N.  Y.  566) — was  a  case  in 
which  the  court  directed  the  jury  to  find  a  verdict  for  the 
defendant;  to  which  the  plaintiff  excepted;  and  in  which 
it  was  held  that  if,  upon  any  finding  warranted  by  the  testi- 
mony, the  plaintiff  would  have  been  entitled  to  recover,  this 
ruling  was  erroneous ;  and  that  the  point  was  sufficiently 
raised  by  an  exception  to  the  court  directing  a  verdict,  for 
the  defendant ;  which  case  would  have  been  applicable,  if 
the  defendants  in  the  present  case  had  excepted  to  the 


NEW  YORK— JANUARY,  1885.  59 

Waters  v.  Marrin. 

judge's  directing  the  jury  to  find  a  verdict  for  the  plaint- 
iffs. If  the  defendants  had  taken  such  an  exception — 
which  they  did  not — they  would,  under  it,  upon  this  author- 
ity, have  been  entitled  to  a  new  trial,  if  it  appeared  that, 
upon  any  finding  warranted  by  the  evidence,  the  defend- 
ants could  have  recovered.  This  is  the  extent  to  which 
this  case  of  Stone  v.  Floiver  goes ;  and  so  far  from  over- 
ruling the  three  prior  cases  to  which  I  have  referred,  the 
judge  who  delivered  the  opinion  of  the  court  recognizes, 
distinguishes  and  approves  of  two  of  them,  declaring  that  in 
Barnes  v.  Ferine  (12  N.  Y.  18),  where  the  court,  as  in  the 
present  case,  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs,  it  was  rightfully  held  that,  if  there  was  any  con- 
flict in  the  testimony  as  to  any  of  the  material  facts  as- 
sumed by  the  judge  in  directing  a  verdict  for  the  plaintiff, 
the  defendant  should  have  requested  the  court  to  submit  the 
question  to  the  jury;  and  that  the  neglect  to  do  so  was  a 
waiver  of  the  right  to  have  it  submitted.  But  all  that  the 
defendants  asked  in  the  present  case,  after  the  court  granted 
the  motion  that  the  jury  be  directed  to  render  a  verdict  for 
the  plaintiffs,  was  that  the  case  should  be  submitted  to  the 
jury,  without  specifying,  as  they  were  bound  to  do,  under 
the  authorities  above  cited,  what  the  question  was  upon  the 
facts,  which  they  wished  the  jury  to  pass  upon. 

When  a  nonsuit  is  granted  or  the  court  directs  a  ver- 
dict, it  is  assumed  in  either  case  that  there  is  no  dispute  as 
to  the  facts ;  that,  there  being  no  conflict  in  the  testimony 
as  to  any  material  fact,  the  question  presented  is  solely  one 
of  law ;  in  which  assumptipn,  the  party  against  whom  the  de- 
cision is  rendered  is  regarded  as  having  acquiesced  (Mallory 
v.  Tioga  R.  R.  Co.,  5  Abb.  N.  S.  424 ;  Seymour  v.  Cowing,  1 
Keyes  534 ;  4  Abb.  Ct.  App.  Dec.  203  ;  Hilliard  on  New 
Trials,  2d  ed.  82,  96) ;  for  if  he  does  not,  it  is  incumbent 
upon  him  to  bring  to  the  attention  of  the  court,  that  there 
is,  upon  the  evidence,  a  question — if  there  be  one — as  to  a 
material  fact,  which  the  jury  alone  can  decide,  and  to  ask 
for  the  necessary  instructions  to  them  respecting  it. 

After  the  judge,  by  directing  a  verdict  for  the  plaintiffs, 
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had  assumed  that  there  was  no  conflict  in  the  case  as  to  the 
facts,  the  request  made  was  equivalent  to  asking  him  to 
submit  the  case  to  the  jury  upon  that  assumption  ;  for  the 
disputed  question  of  fact — if  there  was  one — was 'not  pointed 
out  to  him,  nor  in  any  way  indicated.  The  objection  to 
such  a  request  is — what  is  frequently  made  to  an  excep- 
tion— that  it  was  too  general ;  and  upon  an  exception  to  a 
general  request  like  this,  the  defendants  are  not  entitled  to  a 
new  trial,  by  simply  showing,  upon  appeal,  that  there  was 
a  question  of  fact  in  the  case,  in  respect  to  which  the  testi- 
mony was  conflicting  and  which  ought  to  have  been  left  .to 
the  jury.  If  there  be  any  such  question,  the  defendants 
waived  their  right  to  have  it  so  submitted  by  not  stating,  in 
their  request  to  the  court,  what  it  was,  that  the  court 
might  give  the  proper  instructions  to  the  jury  respecting 
it.  Not  having  done  so,  they  could  not  afterwards  have  the 
judgment  reversed  for  error,  upon  this  ground.  The  motion 
for  a  re-argument  should  be  denied. 

LARREMORE  and  ALLEN,  JJ.  concurred. 
Motion  denied. 


ADOLPH  ABLER  et  a?.,  Appellants,  against  PETER  KERXER, 
Respondent. 

(Decided  March  2nd,  1885). 

The  provisions  of  the  New  York  City  Consolidation  Act  of  1882,  allowing 
in  certain  actions  in  the  district  courts  of  that  city  a  verified  complaint 
to  be  served,  and  providing  that,  unless  a  verified  answer  is  filed,  the 
justice  must  render  judgment  for  plaintiff  without  putting  him  to 
any  proof,  do  not  deprive  those  courts  of  the  power,  upon  default  of  a 
defendant  to  answer  such  a  complaint,  to  adjourn  the  cause  for  the  pur- 
pose of  hearing  a  motion  to  vacate  an  order  of  arrest. 

APPEAL  from  a  judgment  of  the  district   court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 
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The  facts  are  stated  in  the  opinion. 
A.  If.  Berrich,  for  appellants. 
F.  H.  Rodenbery,  for  respondent. 

LARREMORE,  J. — This  action  was  upon  contract,  in  which 
an  order  of  arrest  was  issued  upon  extrinsic  facts.  The 
summons  was  returnable  on  April  5th,  1884,  upon  which 
day  the  defendant  appeared  and  admitted  the  plaintiffs' 
claim.  He  interposed  no  sworn  answer  to  the  verified  com- 
plaint, upon  which  the  plaintiffs'  attorney  then  moved  for 
judgment  in  their  favor,  which  motion  was  denied,  and 
plaintiffs'  attorney  duly  excepted. 

The  defendant's  attorney  then  applied  for  an  adjourn- 
ment to  enable  him  to  vacate  the  order  of  arrest,  which 
motion  was  granted  under  plaintiffs'  objection  and  excep- 
tion to  April  8th,  1884,  on  which  day  the  same  was  heard 
and  the  decision  thereupon  reserved. 

On  April  12th,  1884,  the  motion  was  granted  vacating 
the  order  of  arrest  and  a  judgment  entered  in  plaintiffs' 
favor  for  the  amount  of  their  claim. 

The  counsel  for  plaintiffs  contends  that,  for  want  of  a 
written  answer  to  the  verified  complaint  they  were  entitled 
to  a  judgment  on  the  return  day  of  the  summons ;  and  that 
the  denial  of  said  motion  was  error.  He  relies  upon  a 
decision  of  the  General  Term  of  this  court  {Ahrens  v. 
Hurke,  63  How.  Pr.  50),  as  authority ;  and  that  case  appa- 
rently sanctioned  his  theory,  but  no  question  of  arrest  was 
involved  therein,  and  I  am  not  disposed  to  enlarge  the  au- 
thority therein  prescribed. 

It  is  provided  by  section  1346  of  the  Consolidation  Act 
that  the  pleading  must  take  place  at  the  time  the  summons 
is  returned  served,  or  at  such  other  time  as  the  justice  may 
direct ;  and  that  in  an  action  upon  contract,  the  plaintiff 
may  serve  upon  the  defendant  a  copy  of  a  written  verified 
complaint.  Section  1383  of  said  act  also  provides  that, 
when  the  defendant  fails  to  appear  and  answer,  judgment 
in  such  a  case  must  be  given  for  the  plaintiff. 
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The  defendant  answered  by  admitting  the  claim,  and  the 
justice  had  the  right  under  section  1362  of  said  act  to 
adjourn  the  hearing  for  a  period  not  exceeding  eight  days 
unless  the  defendant  then  under  arrest  objected  thereto. 
He  assented  to  the  adjournment  by  his  application  for  it. 
If  the  motion  to  vacate  the  arrest  had  been  denied  the 
judgment  would  have  provided  that  the  defendant  was 
liable  to  arrest,  and  the  hearing  was  properly  adjourned  for 
that  purpose.  I  think  the  intention  of  the  statute  in  allow- 
ing a  judgment  to  be  entered  on  a  verified  complaint  for 
want  of  an  answer  was  to  dispense,  in  such  a  case,  with  any 
further  proof  of  plaintiff's  claim.  There  is  nothing  to  show 
that  in  such  event  the  court  loses  jurisdiction  of  an  action 
in  which  both  parties  have  appeared.  Final  judgment  was 
rendered  within  eight  days,  and  the  refusal  of  the  justice  to 
amend  the  undertaking  or  allow  a  new  one  to  be  filed  in 
substitution  thereof,  was  a  matter  addressed  to  his  discre- 
tion and  cannot  be  reviewed  on  appeal. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


ALBERT  BOEHM,  Appellant,   against  MAYER  RICH, 
Respondent. 

(Decided  March  13th,  1885). 

In  a  summary  proceeding  by  a  landlord  to  recover  from  the  tenant  posses- 
sion of  the  demised  premises  for  non-payment  of  the  rent,  which,  by  the 
terms  of  the  lease,  was  payable  in  advance,  on  the  first  day  of  each  and 
every  month,  the  summons  was  issued  and  served  on  the  second  day  of 
June,  1884,  for  non-payment  of  rent  for  that  month;  and  the  tenant,  in 
compliance  with  the  summons,  and  before  the  return  day,  removed  from 
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the  premises.  Held,  that  this  constituted  a  surrender  by  the  tenant  and 
acceptance  by  the  landlord  of  the  premises;  and  that,  the  first  day  of  the 
month  being  Sunday,  and  the  tenant  having  therefore  until  midnight  of 
the  second  clay  to  pay  the  rent,  he  was  not  in  default  when  the  summons 
issued,  and  was  not  liable  for  the  rent  for  that  month. 

APPEAL  from  a  judgment  of  the  district  court  in  the  City 
of  New  York  for  the  Eighth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

O.  Fine,  for  appellant. 

J.  L.  Lindsay,  for  respondent. 

CHAKLES  P.  DALY,  Chief  Justice. — The  conclusion  of 
the  justice,  I  presume,  upon  the  facts  submitted  to  him,  was 
that  it  appeared  by  the  statement,  that  there  had  been,  on 
the  part  of  the  tenant  and  the  landlord,  a  surrender  and 
acceptance  of  the  premises ;  which  conclusion,  I  .think,  was 
correct.  The  issuing,  in  summary  proceedings,  of  a  war- 
rant, for  the  removal  of  a  tenant,  puts  an  end  to  the  lease, 
so  far  as  respects  any  future  obligations  of  either  party 
under  it,  but  does  not  discharge  the  rent  that  was,  at  that 
time,  due  and  payable  (Johnson  v.  Oppenheim,  55  N.  Y. 
293,  294;  Code  Civ.  Pro.  §  2253).  And  where  the  landlord 
sues  out  a  summons,  as  was  done  in  this  case,  commanding 
the  tenant  forthwith  to  remove  from  the  premises,  or  show 
cause,  before  the  justice,  at  a  time  fixed  in  the  summons, 
why  the  premises  should  not  be  delivered  up  to  the  landlord ; 
and  the  tenant,  in  compliance  with  the  summons,  removes  as 
he  is  commanded  by  it  to  do,  it  is  a  surrender  and  acceptance 
of  the  premises.  The  continuation  of  the  summary  pro- 
ceedings by  the  landlord  is  not  necessary  in  such  a  case,  as 
the  tenant  does  voluntarily  what  the  summary  proceedings 
were'instituted  to  compel  him  to  do.  The  rule  is  that  any 
acts  which  are  equivalent  to  an  agreement  on  the  part  of 
the  tenant  to  abandon,  and  on  the  part  of  the  landlord  to 
resume,  possession  of  the  demised  premises,  amount  to  a 
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surrender,  by  operation  of  law  (  Talbot  v.  Whipple,  14  Allen 
[Mass.]  177)  which  was  the  case  here  ;  and  the  tenant  hav- 
ing obeyed  the  summons  and  removed  from  the  premises 
before  the  return  day,  he  could,  on  that  day,  have  appeared 
before  the  justice,  shown  the  fact  of  his  removal,  and  then 
no  warrant  could  have  been  issued  (Brown  v.  The  Mayor 
£c.  of  New  York,  66  N.  Y.  390,  391). 

But  although  there  was  a  surrender  by  the  tenant's  re- 
moving, as  he  was  commanded  to  do  in  the  summons,  it 
would  not,  I  have  said,  relieve  him  from  the  payment  of 
rent,  if  any  was  then  due.  But  there  had  been  no  default 
in  the  payment  of  the  rent,  when  the  summary  proceedings 
were  instituted.  They  were  instituted  for  the  non-payment 
of  the  rent  for  the  month  of  June,  1884,  which  by  the 
terms  of  the  lease  was  payable  in  advance,  on  the  first  day 
of  each  and  every  month.  The  summons  by  which  the  pro- 
ceeding was  commenced  was  obtained  and  served  on  the 
2d  of  June ;  but  there  had  been  then  no  default  in  the  pay- 
ment of  the  rent  for  the  month  of  June.  The  first  of  June 
in  1884,  was  upon  Sunday,  and  the  tenant  consequently 
had  the  whole  of  the  next  day — Monday,  the  2d  of  June — 
until  midnight  on  that  day,  within  which  to  pay  it  (jSalter 
v.  Burt,  20  Wend.  205  ;  Avery  v.  Stewart,  2  Conn.  69;  Gamp- 
bell  v.  Internal.  Life  Ass.  Soc.,  4  Bosw.  319 ;  Taylor's  Land- 
lord &  Tenant  5th  ed.  288,  §  391).  The  summons,  there- 
fore, was  issued  before  there  was  any  default  in  the  pay- 
ment of  the  rent  for  the  month  of  June,  and  as  the  tenant, 
in  conformity  with  the  command  in  it,  to  remove  from  the 
premises,  did  so  upon  the  day  following,  and  two  days  before 
the  summons  was  returnable,  he  could  not  be  charged  with 
the  payment  of  rent  for  the  use  of  the  premises  for  the 
month  of  June,  which  from  his  acquiescing  in  the  land- 
lord's request,  he  was  not  to  enjoy. 

The  judgment  should  be  affirmed. 

VAN  HOESEX,  J.,  concurred. 
Judgment  affirmed,  with  costs. 
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HENRY  BREWSTER  et  al.,  Appellants,  against  RUFTJS 
HATCH,  Respondent. 

(Decided  March  13th,  1885). 

The  fact  that  an  agent  was  induced  by  bribery  tp  make  a  contract  on 
behalf  of  his  principal,  is  not,  of  itself,  after  the  contract  has  been  per- 
formed and  the  principal  has  derived  benefit  therefrom,  and  there  can  be 
no 'rescission,  a  defense  to  an  action  to  recover  compensation  for  such 
performance ;  evidence  of  some  injury  to  the  principal  resulting  from  the 
bribe  is  also  necessary  to  constitute  a  defense;  and  such  injury  cannot  be 
inferred  from  the  mere  fact  that  presents  were  given  by  the  plaintiff  to 
the  agent  and  accepted  by  the  latter. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Wm.  H.  Arnoux  and  Austin  Huntington,  for  appellants. — 
I.  The  ruling  of  the  court,  that  as  matter  of  law  the  evi- 
dence disclosed  that  the  claim  of  plaintiffs  was  absolutely 
void  as  against  public  policy,  was  erroneous. 

To  hold,  in  the  absence  of  any  legislative  enactment,  that 
certain  acts  not  heretofore  brought  within  the  ban  of  public 
policy  were  void  for  that  reason,  is  to  impose  upon  the 
community  court-made  law,  which  has  been  invariably  con- 
demned by  the  most  distinguished  jurists,  and  which  experi- 
ence proves  to  be  a  very  unreliable  guide  (Benjamin  on 
Sales,  §  513  n. ;  4  Blacks.  Comm.  158 ;  Story  on  Sales,  64T 
§  490;  Ellis  &  Bl.  47;  Hollis  v.  Drew  Seminary,  95  N.  Y. 
171,  172;  King  v.  Waddington,  1  East  143;  Masters  v. 
Miller,  4  Term  320;  Curtis  v.  Leavitt,  15  N.  Y.  9  ;  But- 
terworth  v.  O'Brien,  23  N.  Y.  275 ;  Richardson  v.  Hellish,  2: 
Bing.  229;  Piatt  v.  Oliver,  2  McLean  300). 

There  was  nothing  whatever  in  the  transaction  in  ques- 
VOL.  XIII— 5 
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tion  which  violated  any  public  policy,  for  to  bring  any 
transaction  into  the  condemnation  of  malum  prohibitum  or 
malum  in  se,  the  evil  must  enter  into  and  be  a  part  of  the 
original  transaction  itself.  If  the  contract  when  made  is 
free  from  turpitude,  no  subsequent  act  can  taint  or  vitiate 
it  (Story  on  Sales,  §§  488,  490;  Sedgwick  v.  Stanton,  14 
N.  Y.  289;  Hook  v.  Pratt,  79  N.  Y.  371 ;  Todd  v.  Weber,  95 
N.  Y.  181 ;  Bell  v.  Leggett,  7  N.  Y.  176 ;  Birch  v.  Jervis,  3 
Carr.  &  P.  380;  Tracy  v.  Talmadge,  14  N.  Y.  162,179;  Hoi- 
man  v.  Johnson,  Cowp.  341 ;  Hodgson  v.  Temple,  5  Taunt. 
181 ;  Benjamin  on  Sales,  Bk.  III.,  c.  III. ;  Broom's  Maxims, 
4th  ed.  711,  citing  Wetherell  v.  Jones,  3  Barn.  &  Ad.  225, 
226,  and  Redmond  v.  Smith,  8  Scott  N.  R.  250 ;  Phillips  v. 
Wooster,  36  N.  Y.  412). 

The  evidence  disclosed  that  there  was  nothing  whatever 
that  violated  public  policy  in  respect  to  the  transaction  in 
question.  There  was  no  evidence  that  defendant's  servant 
was  improperly  influenced  in  any  instance.  There  was  no 
evidence  that  the  interests  of  defendant  were  jeopardized  or 
prejudiced  in  any  manner.  The  case  was  utterly  without  a 
scintilla  of  proof  on  the  questions  of  overcharge,  improper 
charge,  unnecessary  repairs,  improper  workmanship,  defect- 
ive materials.  The  court  is  bound  to  assume  that  the 
work  was  well  done  and  the  charges  reasonable,  just  and 
proper.  When  the  act  which  is  the  subject  of  the  contract 
may,  according  to  the  circumstances,  be  lawful  or  unlawful, 
it  will  not  be  presumed  that  the  contract  was  to  do  the 
unlawful  act;  the  contrary  is  the  proper  inference  (Broom's 
Maxims  4th  ed.  715,  citing  Lewis  v.  Davidson,  4  Mees.  & 
W.  654 ;  Crarrard  v.  Hardey,  6  Scott  N.  R.  477  ;  Jackson  v. 
Cobbin,  8  Mees.  &  W.  797 ;  Harrison  v.  Heathorn,  6  Scott  N. 
R.  735;  Morris  v.  Talcott,  96  N.  Y.  100). 

There  is  nothing  in  any  decision  that  militates  against 
this  view  (examining  and  explaining  or  distinguishing  Pan- 
ama &c.  Tel.  Co.  v.  India  Rubber  $c.  Co.,  L.  R.  10  Ch.  515; 
Kedlan  v.  Hoyt,  33  Hun  145 ;  Crillette  v.  Peppercorn,  3 
Beav.  78 ;  Morrison  v.  Ogdensluryh  $c.  R.  R.  Co.,  52  Barb. 
173 ;  Richard  v.  Quintard,  57  N.  Y.  656 ;  Smith  v.  Albany, 
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60  N.  Y.  444 ;  Pearce  v.  Brooks,  L.  R.  1  Exch.  212 ;   Can- 
non v.'Bryce,  3  Barn.  &  Aid.  179). 

II.  The  ruling  of  the  court  that  the  proof  established 
that  the  claim  of  plaintiffs  was  void  as  against  public  policy 
was  erroneous. 

The  proof  did  not  sustain  the  plea  interposed  by  the 
defendant  on  that  behalf. 

The  plea,  as  it  was  interposed,  did  not  warrant  the  rul- 
ing and  direction  of  the  court. 

The  utmost  that  a  party  can  recover  under  such  a  plea  is 
the  damage  that  he  has  sustained  by  the  wrongful  acts  com- 
plained of.  In  certain  cases  of  fraud  or  illegal  transactions, 
where  contracts  remain  executory,  they  may  be  rescinded. 
In  other  cases,  where  they  have  been  performed  on  one 
side,  restitution  may  be  made  and  the  contract  rescinded. 
In  all  other  cases  the  parties  are  limited  to  the  damages 
sustained.  Here,  the  party  makes  no  restitution  and  avoids 
all  payment. 

III.  Plaintiffs  were  entitled  to  judgment  upon  the  plead- 
ings and  proof,  and  the  denial  of  their  motion  was  erroneous. 

The  allegation  in  the  complaint  that  defendant  was  in- 
debted in  the  sum  of  $445.42  upon  an  account  for  goods 
sold  and  delivered,  &c.,  stated  in  legal  form  a  cause  of 
action  (Moffettv.  Saclcett,  18  N".  Y.  522;  Allen  v.  Patterson, 
7  N.  Y.  476). 

The  answer  of  defendant  admits  all  the  allegations  of  the 
complaint.  There  is  no  general  denial,  but,  on  the  con- 
trary, there  is  a  specific  admission  as  to  the  goods  sold. 
The  failure  to  deny  is  an  admission  as  solemn  and  conclu- 
sive as  a  direct  admission  (Dunham  v.  Cudlipp,  94  N.  Y. 
129 ;  Fleischman  v.  Stern.  90  N.  Y.  110 ;  Marston  v.  Swett, 
66  N.  Y.  206,  210;  White  v.  Smith,  46  N.  Y.  418;  Tell  v. 
Beyer,  38  N.  Y.  161 ;  West  v.  American  Exchange.  Bank,  44 
Barb.  175 ;  Paige  v.  Willet,  38  N.  Y.  28-31 ;  Robbins  v.  Cod- 
man,  4  E.  D.  Smith  315  ;  Platt  v.  Oliver,  1  McLean  303 ; 
Broom's  Maxims  4th  ed.  714). 

The  bill  of  particulars  having  been  served  with  the  com- 
plaint is  to  be  deemed  a  part  of  the  complaint  itself,  and  the 
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admissions  of  the  answer  are  admissions  of  the  items,  in  the 
bill  of  particulars  (Matthews  v.  Hubbard,  48  N.  Y.  488 ; 
Melvin  v.  Wood,  3  Abb.  Ct.  App.  Dec.  272). 

Plaintiffs  did  not  \vaive  their  right  to  make  this  motion 
or  to  stand  upon  the  admissions  of  the  complaint  by  giving 
proof  to  sustain  their  cause  of  action  (Paige  v.  Willett,  38 
N.  Y.  28,  31). 

IV.  The  motion  for  judgment  upon  the  pleadings  in  the 
nature  of  a  demurrer  ore  tenus  to  the  sufficiency  of  the 
answer  could  be  made  at  any  time,  and  should  have  pre- 
vailed when  made  (Tooker  v.  Arnoux,  76  N.  Y.  397  ;  Coffin  v. 
Reynolds,  approved  in  Schuyler  v.  Smith,  51  N.  Y.  317 ; 
Hunger  v.  Shannon,  61  N.  Y.  260,  261 ;  Emery  v.  Pease,  20 
N.  Y.  62;  Winsted  Bank  v.  Webb,  39  N.  Y.  325;  Van  Al- 
styne  v.  Freday,  41  N.  Y.  174;  Marquat  v.  Marquat,  12  N. 
Y.  336 ;  Montgomery  Bank  v.  Albany  Bank,  7  N.  Y.  459 ; 
Clift  v.  Rogers,  25  Hun  39,  43;  Gould  v.  Glass,  19  Barb. 
179 ;  Higgins  v.  Freeman,  2  Duer  650 ;  Gray  v.  Palmer,  2 
RobL  500;  Budd  v.  Bingliam,  18  Barb.  494). 

Robert  Seivell,  Aaron  J.  Vanderpoel,  and  John  Graham, 
for  respondent. — The  defense  of  bribery  or  quasi  bribery  of 
defendant's  agent,  tainting  the  whole  claim  with  illegality, 
is  good  in  law.  It  presents  a  case  of  bribery  or  quasi  brib- 
ery of  an  agent  which,  if  not  prohibited  by  express  and  pos- 
itive statute,  is  prohibited  by  principle  (Jones  v.  Randall, 
Cowp.  39 ;  Egerton  v.  Brownlow,  18  Jur.  71 ;  4  H.  L.  Cas. 
1 ;  Wyburd  v.  Stanton,  4  Esp.  179).  It  is  not  material  to 
inquire  the  effect  of  gifts  upon  the  agent — whether  they 
caused  him  to  violate  his  duty  to  his  principal.  It  is  suffi- 
cient to  know  that  the  gifts  were  made  and  received.  An 
agent  is  bound  to  pledge  his  integrity  and  fidelity  to  his 
principal,  and  any  attempt  on  the  part  of  a  third  person  to 
make  him  unfaithful  to  his  trust  is  a  fraud  upon  the  princi- 
pal (Morrison  v.  Ogdensburg  R.  R.  Co.,  52  Barb.  173 ;  Story's 
Equity  Jurisp.  §§  309-315;  Gillette  v.  Peppercorn,  3  Beav. 
78;  Panama  Tel.  $c.  Co.  v.  _  India  Rubber  $*c.  Co.,  L.  R. 
10  Ch.  515;  Moses'v.  Thompson,  10  Moak  Eng.  129;  Reed 
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v.  Warner,  5  Paige  650 ;  Parkest  v.  Alexander,  1  Johns.  Ch. 
393;  Wharton  on  Agency  §  244;  Ronkford  R.  R.  Go.  v. 
Boody,  56  N.  Y.  461 ;  Butts  v.  Wood,  38  Barb.  181 ;  Smith 
v.  Albany,  61  N.  Y.  444). 

The  defense  was  fully  sustained  by  the  proof.  The  testi- 
mony on  the  subject  is  uncontradicted,  and  is  clear  and 
positive. 

The  claim,  as  the  case  stands,  is  one  and  indivisible,  so 
that  if  tainted  with  illegality  in  the  smallest  degree,  it  must 
altogether  fail  (  White  v.  Jones,  1  Bing.  N.  C.  656 ;  Feather- 
stone  v.  HutcJdnson,  Cro.  Eliz.  199;  Jones  v.  Waitc,  5  Bing. 
N.  C.  341 ;  Rose  v.  Truax,  21  Barb.  376  ;  Thayer  v.  Rock,  13 
Wend.  53 ;  Scott  v.  G-ilmore,  3  Taunt.  226).  The  cause  of 
action  here  is  an  account  stated.  That  is  one  indivisible 
cause  of  action.  The  only  evidence  given  was,  that  an 
account  was  presented  to  Hatch,  and  he,  either  by  silence 
and  implication  or  by  an  express  promise,  agreed  to  pay  it. 
It  is  one  single  cause  of  action,  and  if  tainted  with  illegality 
the  whole  claim  fails. 

Plaintiffs  cannot  complain  that  the  questions  of  fact  were 
not  submitted  to  the  jury.  They  expressly  waived  their 
rights  in  that  regard  ( Vilas  v.  New  York  Central  Ins.  Co., 
72  N.  Y.  590-595;  Card  v.  Miller,  1  Hun  504). 

VAN  HOESEN,  J. — The  answer  is  certainly  obnoxious  to 
criticism,  but  yet  I  think  that  the  motions  aimed  at  its  par- 
agraphs, at  the  opening  of  the  trial,  were  properly  denied. 

There  is.  only  one  question  that  it  is  my  purpose  to  con- 
sider, and  that  question  is,  Did  the  evidence  warrant  the 
court,  or  would  it  have  warranted  a  jury,  in  finding  that  a 
perfect  defense  had  been  proved?  First,  I  call  attention  to 
the  fact  that  the  fourth  paragraph  of  the  answer,  which  con- 
tains the  defense  that  the  court  below  thought  sufficient  to 
warrant  a  judgment  for  the  defendant,  though  it  alleges  that 
various  carriages  had  been  unnecessarily  taken  for  repairs  to 
the  plaintiffs'  shop,  makes  no  objection  to  any  other  charges 
for  repairs  than  those  made  for  repairs  to  a  landaulet ;  the 
words  of  the  answer  being,  "this  defendant  claims  and 
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insists  that  he  is  not  liable  for  any  repairs  done  to  said  lan- 
daulet  by  said  plaintiff." 

It  might  well  be  said  that  even  if  a  defense  to  the  charges 
for  repairs  to  the  landaulet  were  established,  it  did  not 
entitle  the  defendant  to  a  judgment  in  his  favor  unless 
it  appeared  that  no  other  repairs  than  those  to  the  landau- 
let  were  included  in  the  claim  in  suit. 

Waiving  that  point,  I  shall  collate  the  evidence  on  the 
subject  of  the  alleged  bribery  of  the  defendant's  coachman, 
Mr.  Brewster  said,  "  It  is  customary  to  make  the  coachman 
a  little  present  on  the  first  of  January  ;  sometimes  it  is  one 
dollar;  sometimes  two  or  three,  and  we  have  sometimes 
given  more — five  or  six  dollars,  and  I  don't  say  but  we  may 
have  given  more  than  that ;  we  always  give  it ;  even  if  they 
do  not  come,  we  send  it ;  it  is  our  rule,  and  we  never  de- 
viate ;  if  they  do  not  come,  we  send  it ;  it  is  a  custom 
imported  from  the  old  country ;  if  we  did  not  pay  the  coach- 
man of  Mr.  Hatch,  it  would  be  the  first  case ;  it  induces  a 
man  to  feel  more  pride  in  his  carriage  ;  he  has  to  treat  his 
friends ;  it  is  a  credit  to  us,  and  also  to  his  employer ;  it  is 
not  to  induce  him  to  bring  work  to  our  shop ;  if  a  man 
should  ask  for  it,  he  would  be  kicked  into  the  street." 

The  coachman  said,  "  I  never  received  any  presents,  ex- 
cept once  a  year,  along  holiday  time ;  then  we  used  to  get  a 
present.  When  any  repairs  were  to  be  done,  I  took  the 
carriages  to  Brewster.  I  took  them  there  for  repairs  with- 
out saying  anything  about  it  to  Hatch.  I  had  orders  to 
take  them  to  Brewster  whenever  anything  was  out  of  order, 
and  have  it  repaired.  I  received  money  from  Brewster  at 
different  times,  at  no  particular  season  of  the  year ;  I  got  it, 
two  or  three  dollars  at  a  time,  from  the  bookkeeper.  If  I 
went  round  there,  I  got  it,  and  if  I  did  not  go  round,  I 
would  not  get  it.  I  did  not  get  it  every  year,  for  I  did  not 
go.  During  the  time  I  received  the  money,  I  was  taking 
the  carriages  there  for  repairs.  I  received  money  from 
Brewster  before  I  went  into  Hatch's  employment,  and  after 
I  left  that  employment." 

It  is  contended  by  the  defendant  that  this  evidence  estab- 
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lishes  the  fact  that  Breswter  bribed  the  coachman  unneces- 
sarily to  incur  bills  for  repairs,  and  that  the  repairs  were 
unnecessary,  or  would  not  have  become  necessary  had  not 
the  coachman  been  corrupted  by  a  bribe. 

I  have  collated  all  the  evidence  in  the  case,  and  it  is 
obvious  that  no  witness  has  sworn  that  any  of  the  repairs 
were  made  when  a  necessity  for  making  them  did  not  exist, 
or  that  the  coachman  purposely  or  wantonly  broke  the  car- 
riages, or  put  them  in  disrepair.  This  being  the  state  of 
the  case,  the  question  arises,  Had  the  trial  judge,  or  would 
a  jury  have  had,  a  right  to  infer  from  the  fact  that  presents 
were,  from  time  to  time,  made  by  the  plaintiff  to  the  coach- 
man, that  the  repairs  Avere  unnecessary,  or  that  the  car- 
riages were  purposely  injured  by  the  coachman?  The 
answer  alleges  that  the  repairs  were  unnecessary,  or  that 
they  were  made  necessary  by  the  coachman's  wilful  and 
corrupt  act.  If  that  allegation  be  unproved,  the  defense  is 
not  made  out.  There  must  be  not  only  a  bribe,  but  also 
some  act  done  to  the  injury  of  the  defendant  under  the 
influence  of  the  bribe.  Just  as  fraud  and  damage  must 
concur  to  give  a  right  of  action  for  deceit,  so  must  injury  to 
the  defendant  have  resulted  from  the  bribe,  in  order  to  con- 
stitute a  defense  in  such  a  case  as  this.  There  was  an 
absolute  lack  of  evidence  of  injury,  and  injury  cannot  be 
inferred  from  the  mere  fact  that  presents  were  given  by  the 
plaintiff,  and  accepted  by  the  coachman.  The  utmost  that 
can  be  said,  is,  that  the  plaintiff  and  the  coachman  were 
proved  to  have  conspired  together  to  do  injury  to  the 
plaintiff;  but  it  could  not  be  inferred,  from  such  evidence, 
that  the  conspiracy  was  carried  into  execution. 

Whilst  a  contract  is  still  executory,  and  when  the  princi- 
pal has  derived  no  benefit  from  it,  the  mere  fact  that  it  was 
made  by  an  agent  who  had  been  seduced  by  a  bribe  from 
allegiance  to  his  principal,  is  of  itself  a  defense  to  an  action 
brought  to  compel  its  performance,  or  to  recover  damages 
for  its  breach. 

The  case  of  Smith  v.  Sorby  (L.  R.  3  Q.  B.  Div.  552 ;  28 
Moak.  Eng.  Rep.  455,  note)  is  in  point.  There  the  agent,  who 
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managed  the  defendant's  colliery,  entered  into  an  agreement 
with  the  plaintiff  that  the  plaintiff  should  supply  fifty  wag- 
ons for  use  in  the  colliery  for  five  years,  and  that  the  hire  of 
the  wagons  should  be  paid  for  either  in  money  or  in  coal  at 
the  then  market  rate  (which  was  6s.  a  ton),  at  defendants' 
option.  Immediately  after  making  this  agreement,  the 
plaintiff  promised  to  pay  the  agent,  as  a  commission,  XI 
for  every  wagon,  and  X10  as  a  bonus.  The  plaintiff  said 
that  he  did  this  in  hopes  of  further  business.  Before  the 
time  for  the  performance  of  this  contract  had  arrived,  the 
plaintiff  and  the  defendant's  agent,  without  the  defendant's 
knowledge,  altered  its  terms,  so  that  the  plaintiff  was 
relieved  from  the  obligation  to  furnish  wagons,  and  the 
defendant  was  bound  to  furnish  to  the  plaintiff  12,000  tons 
of  coal  at  6s.  Qd.  per  ton.  The  price  of  coal  rose  to  XI  per 
ton,  and  the  plaintiff  demanded  the  delivery  of  the  coal  at 
6*.  6t7.  per  ton.  Upon  the  refusal  of  the  defendant  to  deliver 
the  coal,  an  action  for  breach  of  contract  was  brought. 

Baron  POLLOCK  instructed  the  jury  that  the  giving  of  the 
commission  to  the  agent,  though  improper,  was  not  neces- 
sarily fraudulent,  and  that  in  order  to  vitiate  the  contract 
on  the  ground  of  fraud,  there  must  have  been  an  intention 
on  the  part  of  the  plaintiff  to  induce  the  agent  to  betray  the 
defendant's  interests,  and  the  mind  of  the  agent  must  have 
been  corruptly  affected  by  such  inducement.  The  jury 
found  for  the  plaintiff,  but  on  appeal  taken  a  new  trial  was 
granted;  COCKBUHX,  Ch.  J.,  saying:  "It  is  unnecessary  to 
decide  whether  the  secret  payment  of  a  gratuity  to  an 
agent  by  the  party  with  whom  he  is  negotiating  on  behalf 
of  his  emplo*yer,  supposing  it  to  have  had  no  effect  at  all  on 
the  mind  of  the  agent,  will  vitiate  the  contract  made  under 
such  circumstances.  It  is  sufficient  to  say,  in  the  present 
case,  if  a  party  with  whom  an  agent  is  negotiating  on  the 
part  of  another,  agrees  to  give,  or  does  give,  to  the  agent  a 
secret  gratuity,  and  that  gratuity  does  influence  the  mind 
of  the  agent,  directly  or  indirectly,  in  assenting  to  anything 
prejudicial  to  his  employer  in  making  the  contract,  the  con- 
tract is  vitiated.  Now,  on  looking  at  the  facts  of  this  case, 
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we  see  that  the  first  agreement  was  beneficial  to  the  defend- 
ant, for  it  gave  her  an  option  to  pay  for  the  wagons  in 
money  or  in  coals,  which,  as  it  turned  out,  would  have  been 
an  advantage  to  her.  Under  the  second  agreement,  the 
defendant  was  to  have  no  option,  but  became  bound  to 
deliver  the  coals  at  a  fixed  price,  which  was  very  disadvan- 
tageous to  her.  If,  in  assenting  to  this  fresh  arrangement, 
the  agent  was  influenced  by  the  gratuity,  then  I  think  the 
principle  I  have  laid  down  would  apply,  and  the  contract 
would  be  vitiated.  We  all  agree  that  the  giving  of  such 
gratuities  is  highly  improper,  and  morally  objectionable,  be- 
cause they  are  necessarily  calculated  to  sap  the  fidelity  of 
the  agent  towards  his  employer."  The  learned  judge  then 
discussed  the  evidence,  and  arriving  at  the  conclusion  that 
it  showed  that  the  agent  had  made  the  second  agreement 
under  the  influence  of  the  gratuity,  said,  "  The  jury  should 
have  been  told  that  if  the  gratuity  was  given  to  the  agent 
in  order  that  he  might  have  a  favorable  disposition  towards 
the  party  giving  it,  and  it  had  that  effect,  and  he  was 
thereby  induced  to  enter  into  the  second  contract,  that  was 
quite  enough  to  vitiate  the  second  contract." 

BLACKBURN,  J.  said:  "  There  is  no  doubt  that  the  giving 
of  a  secret  gift  or  gratuity  to  an  agent  is  very  improper.  I 
am  not  prepared  to  say  that  there  is  an  absolute  presump- 
tion, prcesumptio  juris  et  de  jure,  that  the  giving  of  such  a 
gratuity  amounts  to  fraud.  I  think  it  is  a  question  for  the 
jury,  and  if  they  think  tliat  the  gratuity  wad  without  the 
knowledge  of  the  principal,  and  with  the  intention  of 
influencing  or  biasing  the  mind  of  the  agent  in  favor  of  the 
person  giving  it,  and  that  it  did  so  bias  the  mind  of  the  agent, 
and  thereby  acted  as  an  inducement  to  him  in  entering  into 
or  carrying  out,  a  contract,  then  they  ought  to  find  that 
there  is  what  amounts  to  fraud."  Like  CoCKBUiiN,  Ch.  J., 
Judge  BLACKBURN  thought  the  evidence  in  that  case 
proved  that  the  agent,  in  making  the  second  contract,  was 
biased  in  favor  of  the  plaintiff,  as  the  latter,  when  he  gave 
the  gratuity,  intended  that  he  should  be,  and  that  the 
verdict  ousjht  to  have  been  for  the  defendant.  A  new 
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trial  was  granted ;  the  ground  being  that  the  charge  of  the 
trial  judge  did  not,  upon  the  whole,  clearly  present  the 
case  to  the  jury. 

There  are  several  points  of  difference  between  that  case 
and  this.  There  was  proof  of  injury  to  the  defendant's 
interests.  Here  there  was  no  such  proof.  There,  the  con- 
tract was  still  executory,  and  the  defendant  was  not  in 
possession  of  benefits  that  resulted  from  the  performance 
by  the  plaintiff  of  the  contract  upon  his  part.  Here, 
the  defendant  has  received  and  enjoyed  the  fruits  of  the 
plaintiff's  labor.  Of  course,  there  can  be  no  rescission. 
The  defendant  must  retain  the  benefit  that  he  has  derived 
from  the  repairs  upon  his  carriages,  and  if  the  plaintiff  is  to 
be  deprived  of  all  compensation  for  the  work  that  he  has 
actually  done,  he  may  be  injured,  and  the  defendant  advan- 
taged, to  a  degree  not  indicated  upon  any  scale  of  justice. 
The  most  that  the  defendant  can  say,  is,  that  the  plaintiff 
has  been  guilty  of  fraud,  and  the  severest  punishment  that 
ought  to  be  inflicted  upon  him  is  that  which  would  be  visi- 
ted upon  a  fraudulent  contractor.  How  does  the  law  deal 
with  fraud?  It  rescinds  a  contract  procured  by  fraud, 
where  rescission  is  possible ;  it  denies  its  aid  to  compel  the 
performance  of  a  contract  tainted  with  it ;  and  where  the 
situation  of  the  parties  has  been  so  changed  that  rescission 
is  impossible,  it  compensates  the  injured  parties  by  an 
award  of  damages.  Within  the  last  of  these  clauses,  the 
case  of  the  defendant  falls.  If  he  shall  prove  that  he  has 
been  injured  by  the  plaintiff's  bribery  of  the  coachman,  he 
may  recover  damages  against  the  plaintiff.  If  he  can  show 
that  the  payment  of  the  gratuity  led  the  coachman  pur- 
posely or  recklessly  to  break  the  carriages,  that  a  pretext 
for  sending  them  to  the  repair-shop  might  be  found,  the 
plaintiff,  if  he  intended  to  bias  the  coachman  in  his  favor 
by  giving  the  gratuity,  would  lose  the  items  for  repairs 
upon  carriages  so  broken,  and  should  answer  to  the  de- 
fendant for  the  loss  of  the  use  of  such  carriages,  and  for 
their  deterioration  in  value.  If  repairs  that  were  unneces- 
sary were  made,  the  plaintiff  ought  not  to  recover  for  them, 
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but  should  be  compelled  to  pay  the  defendant  for  the  loss 
of  the  use  of  the  vehicles  whilst  they  were  at  the  repair- 
shop.  But  it  is  for  the  defendant  to  prove  that  he  has  been 
damaged  by  fraud ;  and  that  proof  he  did  not  offer  in  the 
court  below.  Damage  was  presumed,  not  proved,  and  in 
that  presumption  there  was  error,  for  which  the  judgment 
should  be  reversed. 

It  is  to  be  hoped  that  before  the  next  trial  the  answer 
may  be  so  amended  that  the  case  may  be  disposed  of  upon 
its  merits,  and  not  upon  niceties  of  pleading. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

i 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


WALTER  BURKE,  JR.,  Respondent,  against  THE  MAN- 
HATTAN RAILWAY  COMPANY,  Appellant. 

(Decided  March  13th,  1885). 

At  a  trial  of  an  action  against  an  elevated  railway  company  for  damages 
for  personal  injuries  caused  by  a  spark  or  cinder  from  defendants'  loco- 
motive, the  judge  instructed  the  jury  that  it  was  the  duty  of  defendants 
to  adopt  all  the  means  which  modern  science,  discovery  and  invention 
afford,  and  all  the  facilities  of  the  age  within  their  power,  in  the  opera- 
tion of  their  roads,  that  they  might  so  exercise  their  rights  as  not  to 
cause  injury  to  others.  Held,  that  although  this  instruction  was  errone- 
ous, being  too  broad,  general  and  vague,  tLe  error  was  obviated  by  the 
judge  subsequently  charging,  at  the  request  of  defendants,  that  if  defend- 
ants used  the  best  devices  known  to  avoid  throwing  sparks,  ashes  or  cin- 
ders, and  used  them  carefully  and  with  prudence,  they  were  not  responsi- 
ble; and  that  they  were  not  bound  to  use  any  supposed  improved  device, 
or  one  which  theoretically  might  be  supposed  to  be  better  than  the  one 
in  use,  but  only  such  whose  utility  had  been  tried  and  approved  in 
practical  operation  ;  as  this  so  qualified  and  limited  what  had  previously 
been  said  that  the  jury  could  not  have  been  misled. 

Plaintiff's  testimony  was  that  while  he  was  driving  a  street  car  under 
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defendants'  railway,  a  locomotive  engine  passed  over  his  head,  and  as  it 
passed,  a  shower  of  cinders  came  into  his  face,  one  of  which  struck  in 
his  eye,  producing  a  severe  injury.  Held,  that  this,  with  general  evi- 
idence  of  the  falling  of  sparks,  as  a  matter  of  daily  observation,  was  suffi- 
cient to  make  aprima  facie  case  of  negligence  against  defendants;  and 
that  instructions  to  the  jury  that  if  cinders  or  sparks  escaped  from 
defendants'  locomotive,  it  was  prima  facie  evidence  of  negligence,  must 
be  understood  as  referring  to  the  escape  of  cinders  and  sparks  describe.1 
by  the  plaintiff,  and  were  substantially  correct. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 


The  action  was  brought  to  recover  damages  for  an  injury 
to  plaintiff  occasioned  by  cinders  from  a  locomotive  engine 
of  defendants,  in  use  upon  their  elevated  railroad  over  Sixth 
Avenue  in  the  City  of  New  York,  falling  upon  him  and 
striking  him  in  the  eye  while  driving  a  horse-car  under  de- 
fendants' railway.  The  complaint  alleged  negligence  on 
the  part  of  defendants  in  causing  the  locomotive  to  emit 
such  cinders  and  cast  them  on  the  person  of  plaintiff;  which 
was  denied  by  the  answer. 

At  the  trial  the  judge  instructed  the  jury  upon  the  ques- 
tion of  negligence  on  the  part  of  defendants  as  follows : 

"  I  charge  you  that  by  law  the  defendants  were  author- 
ized to  use  the  particular  means  which  they  have  adopted 
and  were  then  using  for  the  purpose  of  a  motor  to  run  their 
cars ;  they  had  their  election,  and  it  was  not  negligence  on 
their  part  if  they  elected  to  use  that  which  the  law  per- 
mitted them  to,  provided  they  used  it  with  due  care,  pru- 
dence, caution  and  discretion.  I  charge  you  that  it  is  their 
duty  to  operate  their  roads  with  such  care,  prudence  and 
caution  as  an  ordinarily  prudent  person  would  exercise  to 
prevent  any  injury  being  sustained  by  others  in  consequence 
of  the  manner  in  which  they  operate  their  roads  or  exercise 
their  rights.  The  liability  to  make  reparation  for  an  injury 
by  negligence  is  founded  upon  an  original  and  moral  duty 
incumbent  upon  every  person  so  to  conduct  himself  or  exer- 
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else  his  own  rights  as  not  to  injure  another,  and  it  follows 
that  it  is  the  duty  of  the  defendants  to  take  all  the  precau- 
tion within  the  range  of  possibility  to  prevent  injury  to 
others  from  the  operation  of  their  roads ;  it  is  their  duty  to 
adopt  all  the  means  which  modern  science,  discovery  and 
invention  afford,  and  all  the  facilities  of  the  age  within  their 
power,  in  the  operation  of  their  roads,  that  they  may  so 
exercise  their  rights  as  not  to  cause  injury  to  others." 

Defendants  excepted  to  the  last  clause  of  the  foregoing 
charge,  and  also  to  various  instructions  given  at  plaintiff's 
request,  among  them  the  following :  that  "  the  nature  of  the 
accident  may  itself  afford  prima  facie  evidence  of  negli- 
gence ; "  that  "  if  cinders  or  sparks  escaped  from  defendants' 
locomotives,  it  is  prima  facie  evidence  of  negligence  in  not 
preventing  the  same ; "  that  "  if  the  defendants  used  a  spark 
arrester  and  it  did  not  stop  the  emission  of  sparks,  then 
there  was  negligence  in  their  using  such  a  kind  as  did  not 
operate  successfully ;  there  was  negligence  if  it  was  possi- 
ble for  them  to  have  used  something  which  would  have 
worked  more  successfully  ;  otherwise  not ;  "  that  "  the  bur- 
den of  proving  absence  of  negligence  is  thrown  upon  the 
defendant,  if  there  are  circumstances  attending  the  acci- 
dent which  indicate  negligence ;  "  and  that  "  it  is  always  a 
question  for  the  jury  whether  a  railroad  company  is  guilty 
of  negligence  in  not  adopting  a  modern  improvement  to 
prevent  injury." 

Subsequently,  at  defendants'  request,  the  judge  further 
charged  the  jury,  that  if  defendants  "  used  the  best  devices 
in  known  use  to  avoid  throwing  sparks,  ashes,  or  cinders," 
and  "  used  those  carefully  and  with  prudence,  and  were  not 
guilty  of  any  negligence  in  the  use  of  the  best  known  de- 
vices, then  they  are  not  liable ; "  also  that  defendants  were 
"  not  bound  to  use  any  supposed  improved  device,  or  one 
which  theoretically  might  be  supposed  to  be  better  than  the 
one  in  use,  but  only  such  whose  utility  had  been  tried  and 
approved  in  practical  operation." 

The  jury  found  a  verdict  for  plaintiff.  A  motion  by  de- 
fendants for  a  new  trial  was  denied,  and  judgment  for  plaint- 
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iff  was  entered  on  the  verdict.  From  the  judgment  and 
the  order  denying  their  motion  for  a  new  trial,  defendants 
appealed  to  the  General  Term  of  the  City  Court,  which 
affirmed  both ;  and  from  the  judgment  entered  upon  this 
decision  defendants  appealed  to  this  court. 

Julien  T.  Davies  and  Edward  S.  Rappallo,  for  appellants. — 
I.  The  trial  court  gave  erroneous  instructions  to  the  jury, 
and  announced  a  rule  not  in  accordance  with  the  decisions, 
in  that  portion  of  the  charge  relating  to  the  law  of  negli- 
gence, and  specifying  what  omissions  to  supply  appliances 
would  constitute  actionable  negligence  on  the  part  of  the 
defendants. 

The  fact  of  plaintiff's  injury  was  not  contested,  and  the 
whole  case  turned  upon  the  point  as  to  whether  or  not  the 
defendants  were  proved  to  have  been  negligent  in  making 
use  of  appliances  that  they  did  not  use,  to  prevent  the  emis- 
sion of  sparks.  The  rule  of  law  upon  this  subject  was  stated 
too  strongly  against  defendants  (JSteinweg  v.  Erie  Railway, 
43  N.  Y.  123;  Eerier  v.  Delaware  $>c.  Canal  Co.,  13  Hun 
254;  Collins  v.  New  York  Central  $c.  R.  R.  Co.,  5  Hun  503; 
Chicago  R.  R.  Co.  v.  Smith,  11  111.  App.  348;  Hoff  v. 
West  Jersey  R.  R.  Co.,  45  N.  J.  L.  201 ;  Smith  v.  New  York 
$•  Harlem  R.  R.  Co.,  19  N.  Y.  127).  For  determining  the 
question  of  negligence,  the  test  applied  in  all  the  later  cases 
is,  the  actual  practical  use  of  the  appliance,  and  not  even 
the  practicability  of  a  new  appliance  as  demonstrated  by 
experiment. 

The  charge  given  at  defendants'  request  by  no  means  cov- 
ered the  whole  ground  after  what  had  been  said  before, 
although  correct  in  itself  alone.  The  whole  charge  taken 
together  must  clearly  have  left  an  erroneous  impression  of 
the  law  upon  the  minds  of  the  jury.  If,  however,  this  por- 
tion of  the  charge  be  construed  as  giving  instructions 
directly  contrary  to  those  portions  already  discussed,  the  pre- 
vious error  in  the  charge  is  by  no  means  thereby  cured. 
The  previous  instructions  were  not  withdrawn,  nor  was  the 
jury  told  to  disregard  them.  The  jury  was  at  liberty  to 
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follow  either  instruction,  and,  if  conflicting,  the  jury  must 
have  been  completely  confused.  It  is  not  the  legal  rule 
with  reference  to  conflicting  instructions  to  the  jury  that 
the  last  instruction  is  controlling,  and  in  such  case  a  new 
trial  must  be  ordered  if  either  instruction  is  erroneous 
(Toledo  $•  Wabash  R.  R.  Co.  v.  Surman,  67  111.  68). 

II.  The  instructions  to  the  jury  as  to  where  the  burden 
of  proof  lay  were  clearly  erroneous,  and  were  not  remedied 
or  modified  by  any  subsequent  part  of  the  charge. 

These  instructions  amounted  to  a  charge  that  plaintiff 
had  made  out  his  cause  of  action  by  proving  that  he  was 
injured  by  a  spark  from  defendants'  locomotive  {wliich 
facts  were  not  disputed),  and  that  he  was  entitled  to  a  ver- 
dict unless  defendant  rebutted  the  presumption  of  negli- 
gence thereby  raised.  Such,  however,  is  not  the  legal  rule 
(Rood  v.  New  York  £  Erie  R.  R.  Co.,  18  Barb.  80;  McCaig 
v.  Erie  R.  Co.,  8  Hun  599). 

The  mere  fact  of  the  happening  of  an  accident  is  not 
prima  facie  evidence  of  negligence,  except  in  that  class  of 
cases  described  in  the  following  decisions :  Mullen  v.  St. 
John,  57  N.  Y.  567  ;  Transportation  Co.  v.  Downer,  11  Wall. 
129;  Rose  v.  Stephens?  Tramp.  Co.,  20  Blatchf.  411;  Seybolt 
v.  New  York,  Lake  Erie  £c.  R.  R.  Co.,  95  N.  Y.  562). 

It  has  been  repeatedly  held  that  the  emission  of  sparks 
and  fire  by  locomotives  is  in  no  way  abnormal  ( Collins  v. 
New  York  Central  £c.  R.  R.  Co.,  5  Hun  503). 

III.  Not  only  was  the  verdict  contrary  to  evidence,  but 
the  motion  to  dismiss  the  complaint  upon  the  ground  of 
failure  to  prove  negligence  should  have  been  granted. 

The  plaintiff  was  bound  to  prove,  under  the  foregoing 
decisions,  not  only  that  better  appliances  could  be  made, 
but  that  such  appliances  were  in  practical  use  and  such  use 
known  (Steinweg  v.  Erie  Railway,  supra). 

Plaintiff's  case  closed  without  any  testimony  as  to  what 
appliances  defendants  used  or  whether  or  not  the  very  ap- 
pliance suggested  by  plaintiff's  witness  was  in  use  by 
defendants. 

The  evidence  on  the  part  of  plaintiff  did  not  under  the 
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decisions  constitute  even  prima  facie  evidence  of  negli- 
gence ;  plaintiff's  case  is  not  helped  by  any  evidence  subse- 
quently brought  out  upon  the  trial ;  and  the  evidence  on 
the  part  of  defendants  given  by  practical  witnesses,  who 
knew  definitely  of  what  they  were  speaking,  showing  what 
endeavors  and  experiments  had  actually  been  made  by  de- 
fendants, and  what  appliances  are  in  actual  use  on  railroads, 
seems  completely  to  overwhelm  the  indefinite  and  purely 
hearsay  testimony  given  by  Mr.  Bassett  on  behalf  of 
plaintiff. 

• 

John  Henry  Hull,  for  respondent. — The  appellants  were 
guilty  of  negligence  if  they  adopted  not  the  most  approved 
modes  of  construction  and  the  best  precautions  in  known 
practical  use  for  securing  safety.  If  there  was  known  and 
in  use  any  apparatus  which,  applied  to  an  engine,  would 
enable  it  to  consume  its  own  sparks,  and  thus  prevent  the 
emission  of  them,  defendants  were  negligent  if  they  did 
not  avail  themselves  of  such  apparatus.  And  it  was  a 
question  for  the  jury  whether  there  did  in  fact  such  negli- 
gence exist  (Steinweg  v.  Erie  Railway,  43  N.  Y.  127,  per 

FOLGEK,  J.). 

The  injured  party  is  not  bound  to  show  affirmatively  that 
there  was  something  improper  in  the  construction  of  the 
defendants'  engines,  or  that  they  were  not  in  order,  or  were 
insufficiently  or  improperly  managed.  It  often  occurs  that 
the  same  evidence  which  proves  the  injury  shows  such 
attending  circumstances  as  to  raise  a  presumption  of  the 
offending  party's  negligence,  so  as  to  cast  upon  him  the 
burden  of  disproving  it  (Field  v.  New  York  Central  R.  R., 
32  N.  Y.  346).  Those  circumstances  raising  the  presump- 
tion of  negligence  are  present  in  this  case,  and  defendants 
have  not  disproved  them. 

Where  there  is  any  evidence  on  the  part  of  the  plaintiff 
that  tends  to  show  want  of  care  or  diligence  in  the  manage- 
ment of  the  engines  or  of  skill  in  their  construction,  the 
court  has  no  right  at  the  close  of  the  case  to  take  the  ques- 
tion of  negligence  from  the  jury  by  nonsuiting  the  plaintiff 
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(Field  v.  New  York  Central  R.  R.,  32  N.  Y.  350 ;  Bedell  v. 
Long  Island  R.  R.  Co.,  44  N.  Y.  369 ;  3  Alb.  L.  Journ. 
155*;  Hegeman  v.  Western  R.  R.  Corp.,  13  N.  Y.  27). 

As  to  what  is  sufficient  to  warrant  the  jury  to  conclude 
that  there  was  negligence  on  the  part  of  the  defendants,  see 
the  opinion  of  the  General  Term  of  this  court  in  the  case 
of  Ruppel  v.  Manhattan  R.  Co.,  ante  p.  11) ;  and  Addison 
on  Torts  (Dudley  &  Baylies  ed.  vol.  1,  p.  307). 

CHARLES  P.  DALY,  Chief  Justice. — A  portion  of  the 
charge  which  was.excepted  to,  and  several  requests  of  the 
plaintiff's  counsel  that  were  charged,  were  erroneous  (Stein- 
weg  v.  The  Erie  Railway  Co.,  43  N.  Y.  123 ;  Smith  v.  New 
York  £  Harlem  R.  R.,  19  N.  Y.  127).  But  whatever  these 
statements  may  have  been,  they  were  afterwards  corrected ; 
or  rather,  any  error  in  them  was  obviated  by  the  judge 
finally  charging  as  requested  by  the  defendants'  counsel, 
"  that'  if  the  defendants  used  the  best  devices  known  to 
avoid  throwing  sparks,  ashes  or  cinders,  and  used  them  care- 
fully and  with  prudence,  then  they  were  not  responsible. 
That  they  were  not  bound  to  use  any  supposed  improved 
device  or  one  which  theoretically  might  be  supposed  to  be 
better  than  the  one  in  use,  but  only  such  whose  utility  had 
been  tried  and  approved  in  practical  operation."  This  was 
the  defendants'  own  view  of  the  law.  It  was  the  correct 
one  ;  and  being  the  last  thing  the  judge  said  respecting  the 
law,  it  superseded  and  controlled  what  had  been  said  before. 
The  error  in  the  part  of  the  charge  which  was  objected  to, 
was  that  it  might  mislead  the  jury,  being  too  broad,  general 
and  vague.  This,  the  counsel  for  the  defendants  sought  to 
correct  by  asking  for  an  instruction  that  fitted  on  to  what 
had  previously  been  said,  qualifying  and  limiting  it,  so  clearly 
and  comprehensively  that  the  jury  could  not  have  been  mis- 
led. I  am  not  disposed,  in  this  respect,  to  follow  the  case 
of  Toledo  £  Wabash  R,  R.  Co.  v.  Surman  (67  111.  68),  for 
I  do  not  think  that  it  was  rightly  determined.  The  judge, 
in  his  charge  in  that  case,  said  that  if  the  fire  came  from  the 
defendants'  engine,  it  was  evidence  of  negligence ;  but,  as 
VOL.  XIII— 6 
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he  afterwards  said,  it  was  prima  facie  evidence  only,  which, 
in  fact,  the  statute  of  Illinois  made  it.  These  two  state- 
ments were  not,  in  my  judgment,  as  the  court  held,  "  widely 
apart."  The  source  from  which  the  fire  came,  was  evidence, 
because  the  statute  made  it  evidence  prima  facie  ;  and  what 
was  afterwards  said  was  merely  stating  what  species  of  evi- 
dence it  was.  If  the  judge  had  said  it  was  conclusive 
evidence,  there  would  have  been  ground  for  holding  that 
the  two  were  "  widely  apart."  But  even  then,  I  do  not 
think  it  would  be  a  reason  for  granting  a  new  trial ;  for  the 
last  statement  would  obviously  be  a  correction  of  the  first, 
which  is  especially  so  in  the  present  case,  where,  after  the 
charge  of  the  court,  the  counsel  for  the  defendants  rises,  and 
in  the  presence  of  the  jury,  asks  for  a  charge  that  modifies 
and  limits  what  was  previously  said,  with  which  request  the 
judge  complies  and  so  charges ;  and  it  does  not  make  the 
matter  different,  that  the  defendants'  counsel  asked  to  have 
an  exception  entered  to  what  had  been  previously  charged. 
Everything  that  the  ingenuity  of  counsel  can  devise  is  re- 
sorted to,  in  the  form  of  propositions  and  exceptions,  that  a 
new  trial  may  be  secured,  if  the  verdict  should  be  against 
them,  and  the  facility  with  which  new  trials  are  granted  by 
appellate  courts  upon  fine  drawn  distinctions,  that  have 
never  been  considered  by,  nor  had  the  slightest  effect  upon 
the  minds  of  the  jury,  has  become,  in  my  judgment,  a 
reproach  to  our  system  of  jurisprudence  (Munroe  v.  Potter, 
22  How.  Pr.  57). 

The  statement  that  the  nature  of  the  accident  may  itself 
afford  prima  facie  evidence  of  negligence,  and  that,  where 
there  are  circumstances  indicating  negligence,  the  burden 
of  proving  the  absence  of  it  is  upon  the  defendant,  are 
propositions  abstractly  correct,  and  the  charge  that  if  cin- 
ders or  sparks  escaped  from  the  defendants'  locomotive, 
it  was  prima  facie  evidence  of  negligence,  must  be  under- 
stood as  referring  to  the  escape  of  cinders  and  sparks  as 
described  by  the  plaintiff,  at  the  time  when  the  injury  hap- 
pened, which  was  that  he  was  driving  a  Sixth  Avenue  car, 
and  as  he  came  near  Eighth  Street,  a  locomotive  engine 
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passed  over  his  head,  and  as  it  passed,  a  shower  of  cinders 
came  into  his  face,  one  of  which  stuck  in  his  eye,  so  that  it 
had  to  be  extracted  by  a  physician,  producing  a  severe 
injury  to  the  eye,  and  an  illness,  by  which  he  lost  43  days' 
work.  This,  coupled  with  the  general  evidence  of  the  fall- 
ing of  sparks,  as  a  matter  of  daily  observation,  such  as  that 
"the  cinders  were  always  very  bad,"  they  were  "falling 
always  from  the  locomotive,"  that  sparks  of  fire  "  probably 
an  inch,  and  may  be  three  inches  " — would  be  emitted ;  that 
"  a  great  deal  of  fire  "  was  seen  to  drop  down  and  strike 
along  the  track  and  on  the  top  of  the  cars ;  that  it  was  a 
"  common  occurrence,"  as  one  of  the  drivers  said,  for  cin- 
ders to  strike  him  in  the  face ;  that  cinders  dropped  every 
three  or  four  minutes ;  that  "  some  locomotives  emitted 
more  sparks  than  others,  to  a  very  noticeable  degree  ;  "  that 
one  of  the  drivers,  Dowdall,  saw  "  a  big  lump  of  burning 
coal  fall  and  strike  the  horse  "  that  he  was  driving ;  with 
the  testimony  of  Bassett,  that  the  larger  portion  of  the 
cinders  exhibited  in  court,  which  had  been  collected  in  one 
spot  upon  a  newspaper  as  they  fell,  could  undoubtedly  have 
been  arrested  by  a  sparks-arrester  with  which  he  was  ac- 
quainted, was  certainly  enough  to  make  out  a  prima  facie 
case  of  negligence,  which  was  substantially  what  was 
charged  in  the  several  propositions  excepted  to. 

This  being  the  case,  the  motion  for  a  nonsuit  was  prop- 
erly denied.  Thq  evidence  given  by  the  defendants  as  to 
the  care  they  exercised  to  prevent  injuries  from  falling  cin- 
ders, greatly  preponderated  over  that  of  Bassett.  It  was, 
in  the  language  of  the  master  mechanic  of  the  New  York, 
New  Haven  and  Harlem  Railroad  Company,  "  that  the 
means  employed  by  the  defendants  were  the  nearest  to 
perfection  to  any  that  had  been  employed."  But  Bassett's 
testimony  was  in  conflict  with  that  of  all  the  witnesses 
called  by  the  defendants,  and  the  question  was  one  for  the 

iy- 

The  judgment  should  be  affirmed. 
LARREMORE,  J.,  concurred. 
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VAN  HOESEN,  J. — The  evidence  for  the  plaintiff  is  very 
meagre,  though  I  believe  that  he  has  a  perfectly  good  cause 
of  action.  There  is  usually  no  difficulty  in  proving  that  the 
dropping  of  sparks  from  the  locomotives  of  the  Elevated 
Railway  is  caused  by  negligence,  but  yet  in  the  majority  of 
cases  of  this  character,  courts  and  jury  are  expected  by  the 
counsel  for  the  plaintiff  to  presume,  without  proof,  that 
negligence  existed.  The  verdict  in  this  case  might  well 
have  been  set  aside  as  against  the  weight  of  evidence,  but 
this  court  has  not  the  power  to  weigh  conflicting  evidence 
in  cases  that  are  brought  here  upon  appeal  from  the  City 
Court.  It  ought  to  be  understood  that  negligence  is  not 
established  by  mere  proof  that  on  a  certain  occasion  sparks 
fell  from  a  locomotive,  and  caused  an  injury.  There  must 
be  proof  that  it  was  negligence  to  allow  the  sparks  to  fall 
(McCaig  v.  Erie  Railivay,  8  Hun  599;  Ruppel  v.  Manhat- 
tan R.  Co.,  ante  p.  11 ;  Lowery  v.  Manhattan  R.  (70.,  12 
Daly  431).  Such  proof  is  commonly  made  by  evidence 
that  engines  properly  constructed  and  in  good  order  will 
not  drop  live  coals,  and  yet  that  live  coals  were  dropped 
from  a  locomotive,  and  that  those  coals  occasioned  the  in- 
jury to  the  plaintiff  {Fields  v.  New  York  Central  $c.  R.  R. 
Co.,  32  N.  Y.  339 ;  Lowery  v.  Manhattan  R.  Co.,  12  Daly 
431)  ;  or  by  evidence  that  live  coals  or  sparks  were  emitted 
in  such  quantities  that  it  is  fair  to  conclude  that  the  loco- 
motive was  either  out  of  order,  or  carelessly  managed  {Be- 
dell v.  Long  Island  R.  R.  Co.,  44  N.  Y.  367  ;  Ruppel  v.  Man- 
hattan R.  Co.,  ante  p.  11). 

The  charge  of  the  judge  is  open  to  criticism,  and  I  have 
grave  doubts  as  to  the  compatibility  of  one  part  of  the 
charge  with  another.  "  The  giving  of  inconsistent  instruc- 
tions is  error,  for  the  reason  that  the  jury  will  be  as  likely 
to  follow  the  one  as  the  other.  Therefore  an  erroneous 
instruction  is  not  cured  by  another  instruction  upon  the 
same  subject,  which  is  correct,  unless  the  former  is  specifi- 
cally withdrawn  "  (  Chapman  v.  Erie  Railway,  55  N.  Y.  587  ; 
Thompson's  Monograph  on  Charging  the  Jury,  §  69).  The 
Chief  Justice  has  expressed  the  opinion  that  its  various 
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parts  may  be  harmonized  so  that  the  charge,  taken  as  a 
whole,  may  not  he  an  unfair  or  incorrect  statement  of  the 
law.  If  this  be  so,  the  verdict  may  be  sustained. 

I  concur  in  affirming  the  judgment,  though  I  do  so  with 
great  hesitation. 

Judgment  affirmed. 


PATRICK  FARLEY,  Respondent,  against  WILLIAM  H. 
BROWNING,  Appellant. 

(Decided  March  13th,  1885). 

• 

Where  a  party  who  has  performed  work  and  furnished  materials  under  a 
special  contract  brings  an  action  for  the  stipulated  price  without  setting 
up  the  special  contract,  although  the  answer  admits  the  allegations  of 
the  complaint  that  plaintiff  performed  certain  work  and  furnished  mate- 
rials for  defendant,  and  merely  denies  allegations  as  to  value,  plaintiff, 
in  order  to  recover,  must  prove  performance  of  the  special  contract  on 
his  part,  and  defendant  may  give  evidence  to  the  contrary. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  in  the  district  court  of  the  City 
of  New  York  for  the  Seventh  Judicial  District,  and  was  re- 
moved to  this  court.  The  pleadings  in  the  district  court 
were  oral.  After  the  removal  of  the  cause,  pursuant  to  an 
order  to  plead,  plaintiff  served  a  complaint,  the  allegations 
of  which  were  as  follows  : 

"  I.  That  heretofore,  and  on  and  between  the  24th  day  of 
February,  1882,  and  the  31st  day  of  October,  1882,  the 
plaintiff  performed  certain  work,  labor  and  services  for  the 
defendant  in  the  digging  and  excavating  of  certain  trenches 
on  the  north  side  of  Sixty-third  Street  between  Fourth  and 
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Madison  Avenues,  in  the  City  of  New  York,  for  the  purpose 
of  erecting  certain  houses  thereon,  and  also  furnished,  at 
defendant's  request,  materials,  to  wit,  building  stone,  to  be 
used  in  the  erection  of  said  houses. 

"  II.  That  said  materials  so  furnished  and  labor  and  ser- 
vices performed  were  reasonably  worth  the  sum  of  twenty- 
two  hundred  dollars,  which  the  defendant  promised  and 
agreed  to  pay  therefor. 

"  III.  That  defendant  has  paid  on  account  thereof  the 
sum  of  two  thousand  dollars,  leaving  a  balance  due  and 
owing  plaintiff  from  defendant  of  the  sum  of  two  hundred 
dollars,  no  part  of  which  has  been  paid,  though  duly  de- 
manded." 

Defendant's  answer  was  : 

"  I.  He  admits  the  1st  allegation  or  paragraph  of  said 
complaint  as  therein  alleged. 

"  II.  He  denies  the  2d  allegation  or  paragraph  of  said 
complaint. 

"  III.  He  denies  the  3d  allegation  or  paragraph  of  said 
complaint." 

The  answer  also,  as  a  separate  defense,  pleaded  a  written 
contract  between  plaintiff  and  defendant  for  the  work  de- 
scribed in  the  complaint,  and  non-performance  of  it  by 
plaintiff,  and  made  a  counter-claim  for  damages  therefrom  ; 
but,  on  motion,  the  matter  constituting  such  counter-claim 
was  stricken  out  as  being  a  new  defense,  not  interposed  in 
the  district  court,  which  the  defendant,  therefore,  could  not 
add,  at  least  without  leave  of  the  court. 

At  the  trial  the  jury,  under  instructions  stated  in  the 
opinion,  found  a  verdict  for  plaintiff.  A  motion  by  defend- 
ant for  a  new  trial  was  denied,  and  judgment  for  plaintiff 
was  entered  on  the  verdict.  From  the  judgment  and  the 
order  denying  his  motion  for  a  new  trial,  defendant  ap- 
pealed. 

J.  C.  Julius  Lanybein,  for  appellant. 
JZdward  P.  Wilder,  for  respondent. 
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VAN  HOESEX,  J. — The  error  in  the  charge  of  the  judge 
was  caused  by  a  misconstruction  of  the  pleadings.  The 
answer  does  not  admit  that  the  work  for  which  a  special 
contract  had  been  made  had  been  fully  performed  ;  it  merely 
admits  that  the  plaintiff  had  done  work  and  furnished  ma- 
terials for  and  at  the  request  of  the  defendant.  The  judge 
construed,  erroneously  construed,  the  answer  as  making  an 
admission  that  the  plaintiff  had  done  all  the  work  that  the 
written  contract  that  was  introduced  in  evidence  (though  it 
had  not  been  mentioned  in  the  complaint),  required  him  to 
do.  In  consequence  of  this  misconstruction  of  the  plead- 
ings, the  judge  fell  into  the  error  of  instructing  the  jury 
"  that  the  question  to  be  decided  is,  not  whether  the  work 
was  done  or  not,  but  whether  a  promise  was  made.  If  the 
jury  find  a  promise  was  made,  the  plaintiff  is  entitled  to  a 
verdict." 

In  point  of  fact,  the  chief  question  in  the  case  was,  Has 
the  plaintiff  fully  performed  the  work  mentioned  in  the 
written  contract? 

The  plaintiff  declared  upon  one  of  the  common  counts  in 
assumpsit.  This  he  had  a  right  to  do  provided  that  he  had 
fully  completed  the  special  contract.  The  rule  is  that  in- 
debitatus  assumpsit  will  lie  to  recover  the  stipulated  price 
due  on  a  special  contract,  where  the  contract  has  been  com- 
pletely executed,  so  that  only  a  duty  to  pay  the  money  re- 
mains. It  is  essential  that  the  plaintiff  should  prove  that 
the  special  contract  has  been  performed  upon  his  part  (Jew- 
ell v.  Schroeppel,  4  Cow.  566  :  Farron  v.  Sherwood,  17  N.  Y. 
227 ;  Hosley  v.  Black,  28  N.  Y.  438  ;  Hunt  v.  Li tch field,  39 
N.  Y.  377  ;  ffiffffin*  v.  Newtown  $c.  R.  R.  Co.,  66  N.  Y.  605). 

The  plaintiff  undertook  to  prove  performance,  and  he 
offered  evidence  for  that  purpose.  The  defendant  then  of- 
fered to  prove  that  the  work  had  never  been  finished.  The 
court  ruled  that  he  could  not  be  allowed  to  show  that  the 
contract  had  not  been  performed,  but  notwithstanding  that 
ruling,  the  defendant  was  afterwards  permitted  to  give  a 
good  deal  of  testimony  to  show  that  the  plaintiff  had  failed 
to  do  the  work  that  the  contract  provided  for.  It  might 
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perhaps  be  said  that  the  action  of  the  court  in  allowing  the 
defendant  to  prove  that  the  contract  had  not  been  per- 
formed, obviated  the  exception  taken  to  the  ruling  that 
such  proof  could  not  be  admitted,  but  there  is  still  the  ex- 
ception taken  to  the  instruction  to  the  jury,  that  it  was  of 
no  consequence  whether  the  contract  had  been  performed 
or  not.  This  instruction  was,  as  I  have  said,  erroneous,  and 
because  of  it  the  judgment  must  be  reversed.  In  his  note 
to  Cutter  v.  Powell,  in  2  Smith's  Leading  Cases,  Mr.  Wallace 
says  :  "  Where  there  has  been  a  special  contract,  the  whole 
of  which  has  been  executed  on  the  part  of  the  plaintiff,  and 
the  time  of  payment  on  the  other  side  is  past,  a  suit  may  be 
brought  on  the  special  contract,  or  a  general  assumpsit  may 
be  maintained ;  and  in  the  last  case  the  measure  of  damages 
will  be  the  recompense  fixed  by  the  special  contract.  If, 
however,  the  special  contract  be  open,  and  there  be  no  fault 
or  omission  on  the  part  of  the  defendant,  indebitatus  as- 
sumpsit will  not  lie." 

The  plaintiff  cannot  free  himself  from  the  obligation  of 
proving  his  case  by  changing  the  form  of  his  pleading.  If 
he  sues  upon  the  special  contract,  he  must  prove  perform- 
ance, and  so  he  must  do  if  he  resorts  to  an  indebitatus  as- 
sumpsit. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

CHAELES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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CATHARINE  HAROLD,  Respondent,  against  THE  NEW 
YORK  CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Appellant. 

(Decided  March  13th,  1885). 

Plaintiff  was  employed  by  a  car  company  in  cleaning  its  cars  and  preparing 
them  for  use  on  the  road  of  defendant,  a  railroad  company,  with  which 
the  car  company  had  contracted  for  the  use  of  the  cars,  and  whicli  had 
no  part  in  the  work  of  keeping  the  cars  clean  and  fit  for  use.  She  was 
not  hired  or  paid  by  the  railroad  company,  and  was  not  subject  to  the 
orders  or  control  of  its  managers.  While,  in  the  course  of  her  employ- 
ment, crossing  the  tracks  of  the  railroad  company,  she  was  struck  and 
injured  by  one  of  its  cars  put  suddenly  in  motion.  Held,  that  she  might 
recover  damages  for  such  injury  from  the  railroad  company,  even  though 
the  injury  was  due  to  negligence  of  employes  of  that  company;  she  be- 
ing the  servant  of  an  independent  contractor. 

In  crossing  the  tracks  at  the  time  of  the  injury,  plaintiff  acted  in  obedi- 
ence to  orders  of  the  manager  of  the  car  company,  and  could  not  have 
performed  her  work  without  crossing  the  tracks,  field,  that  she  was  not 
upon  the  track  as  a  mere  licensee,  but  by  the  express  permission  of  the 
railroad  company,  to  aid  in  the  accomplishment  of  an  object  that  con- 
cerned its  business,  and  that  it  owed  to  her  the  duty  to  move  its  cars  with 
the  care  that  a  man  of  common  prudence  would  have  taken  under  the 
circumstances. 

APPEAL  from  a  judgment  of  this  court  entered  upon 
the  verdict  of  a  jury  and  from  an  order  denying  a  motion 
for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Frank  Loomis,  for  appellant. 
Edward  P.  Wilder,  for  respondent. 

VAN  HOESKN,  J. — I  regret  to  disturb  the  verdict  in  this 
case — for  it  seems  to  me  to  be  a  very  proper  one — but  some 
of  the  rulings  at  the  trial  are  not  correct,  though  it  is  prob- 
able that  no  harm  occurred  to  the  defendant  in  consequence 
of  the  errors..  I  say  that  the  defendant  probably  suffered 
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no  harm,  because  I  believe  that  if  the  law  had  been  laid 
down  in  conformity  with  what  I  conceive  to  be  the  princi- 
ples that  govern  cases  of  this  description,  the  jury  would 
still  have  found  a  verdict  for  the  plaintiff. 

I  think  the  court  erred  in  holding  that  the  parties  occu- 
pied the  relation  of  master  and  servant.  The  evidence 
shows  that  the  plaintiff  \vas  in  the  employment  of  the  Wag- 
ner Car  Company,  a  concern  that  appears  to  be  a  contractor 
with  the  defendant.  The  plaintiff  was  not  either  hired  or 
paid  by  the  defendant,  nor  was  she  subject  to  the  orders  or 
control  of  the  defendant's  managers.  It  is  true  that  she 
was  employed  to  sweep  and  dust  Wagner  cars  that  were 
used  on  the  defendant's  road,  but  the  defendant  seems  to 
have  had  no  part  in  the  work  of  keeping  the  cars  clean  and 
in  a  condition  fit  for  travelers.  The  Wagner  Company 
hired  the  plaintiff  to  assist  in  preparing  the  cars  for  the  use 
of  the  defendant.  While  the  cases  upon  the  subject  are 
not  all  in  harmony,  the  better  opinion  seems  to  be  that, 
under  the  circumstances  I  have  mentioned,  the  defendant 
ought  not  to  be  regarded  as  having  in  its  employment  the 
plaintiff  as  its  servant.  If  this  be  so,  then  the  servants  of 
the  defendant  were  not  co-servants  of  the  plaintiff,  and  she 
is  not  deprived  of  her  right  to  damages  on  the  ground  that 
the  negligence  that  caused  her  injuries  was  the  negligence 
of  her  fellow-servants.  It  is  not  now  necessary  to  review 
the  cases,  and  I  shall  content  myself  with  a  reference  to 
pages  1040-1044  of  Thompson  on  Negligence,  where  the 
author  gives  it  as  the  result  of  his  examination  of  the  au- 
thorities, "  that  all  the  definitions  of  fellow-servants  make 
it  essential  to  the  relation  that  they  should  be  servants  of 
the  same  master.  The  employes  of  an  independent  con- 
tractor would  seem  not  to  be,  in  any  proper  sense,  employe's 
of  the  proprietor  for  whom  the  contractor  has  engaged  to 
do  the  work.  If  therefore,  an  employe"  of  such  a  contractor 
is  injured  by  the  negligence  of  an  employe"  of  the  proprie- 
tor, it  would  seem  that  the  maxim  *  respondeat  superior  ' 
ought  to  apply,  and  that  such  proprietor  should  pay  dam- 
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ages  "  (See  Tanner  v.  Great  Eastern  R.  Co.,  33  L.  T.  N.  S. 
431). 

If  the  plaintiff  was  not  the  servant  of  the  defendant,  then 
her  right  to  recover  depends  somewhat  upon  the  inquiry  as 
to  whether  she  was  upon  the  track  as  a  mere  licensee,  or 
whether  she  was  there  by  the  express  permission  of  the  de- 
fendant, to  aid  in  the  accomplishment  of  an  object  that  con- 
cerned the  defendant's  business.  It  seems  to  me  that  there 
can  be  no  doubt  that  the  plaintiff  had  a  right  to  be  on  the 
track  at  the  time  she  was  injured.  Without  crossing  the 
track,  she  could  not  have  performed  the  work  that  she  was 
employed  to  do,  and  there  can  be  no  doubt  that  the  defend- 
ant intended  and  desired  that  she  should  go  upon  its  tracks 
whenever  it  was  necessary  for  her  to  do  so.  She  received 
orders  from  Wagner,  the  manager  of  the  Wagner  Car  Com- 
pany, to  cross  the  tracks  for  the  purpose  of  reaching  the 
cars  that  were  to  be  cleaned,  and  she  was  acting  in  obedi- 
ence to  those  orders  when  she  was  run  over.  The  rule  is, 
that  "  to  persons  who  are  lawfully  upon  the  track,  engaged 
in  labor,  the  railroad  owes  a  duty  of  active  vigilance ; "  and 
"  that  a  person  employed  by  a  contractor  upon  the  railroad 
has  a  right  to  this  protection  "  (Thompson  on  Negligence, 
p.  461). 

In  quoting  the  words  "  active  vigilance,"  I  do  not  mean 
•to  say  that  any  extraordinary  care  was  required  of  the  de- 
fendant, but  simply  that  it  was  the  duty  of  the  defendant, 
in  moving  its  cars  in  the  yard,  to  recognize  the  fact  that 
there  were  persons  working  in  the  yard  by  its  permission, 
whose  duties  called  upon  them  sometimes  to  cross  the 
tracks.  In  view  of  that  condition  of  affairs,  it  was  the 
duty  of  the  defendant  to  move  the  cars  with  the  care  that 
men  of  common  prudence  would  exercise  in  doing  such 
work  among  such  surroundings.  The  small  number  of  per- 
sons employed  to  sweep  and  clean  the  Wagner  cars,  the 
familiarity  of  those  persons  with  the  mode  of  managing  the 
work  of  the  yard,  the  necessities  of  the  business  of  the  de- 
fendant, and  other  considerations  that  will  occur  to  a  rea- 
sonable man  when  he  is  inquiring  into  the  question  of  neg- 
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ligence,  must  be  taken  into  account  in  determining  what 
care  a  reasonable  man  would  use  in  moving  cars  in  the  rail- 
road yard.  The  fact  that  the  plaintiff  was  told  by  Wagner 
that  she  must  look  out  for  herself  when  crossing  the  tracks, 
and  that  she  must  have  seen  cars  "  kicked  "  on  many  occa- 
sions, are  considerations  that  affect  the  question  of  contribu- 
tory negligence.  If  the  plaintiff  were  not  a  servant  of  the 
defendant,  the  questions  in  the  case  are,  first,  Did  the  de- 
fendant move  the  car  that  occasioned  the  injury  with  the 
care  that  a  man  of  common  prudence  would  have  taken, 
considering  the  time,  the  place,  the  fog,  the  people,  and  their 
business  ?  and  secondly,  Did  the  plaintiff  exercise  the  care 
of  a  person  of  common  prudence  in  crossing  the  track  ? 

But  if  she  were  a  servant  of  the  defendant,  she  ought  to 
have  been  nonsuited.  As  a  car  cleaner,  she  is  in  the  same 
situation  as  a  car  repairer,  and  if  injured  by  the  negligence 
of  a  trainman,  she  has  no  claim  for  redress  against  her  mas- 
ter, inasmuch  as  the  injuries  were  caused  by  the  negligence 
of  a  fellow-servant.  The  case  of  Besel  v.  The  New  York 
Central  £c.  R.  R.  Co.  (70  N.  Y.  171),  is  an  authority  di- 
rectly in  point. 

After  holding  that  the  plaintiff  was  the  servant  of  the 
defendant,  the  judge  ought  to  have  dismissed  the  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

LARREMORE,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


THOMAS  L.  JONES  et  a?.,  Respondents,  against  THE  NA- 
TIONAL PRINTING  COMPANY,  Appellant. 

(Decided  March  13th,  1885). 

Plaintiffs,  manufacturers  of  paper,  agreed  to  furnish  to  defendants,  who 
were  printers,  a  large  quantity  of  printing  paper  on  or  before  a  certain 
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date,  after  they  had  been  told  by  defendants'  agent  that  they  could  not 
get  the  order  unless  they  would  guarantee  to  have  the  paper  on  or  before 
that  date,  as  defendants  would  then  be  out  of  what  they  were  running 
on,  and  their  presses  would  be  left  idle.  The  paper  was  not  in  fact 
delivered  until  ten  days  after  the  date  agreed;  and  in  the  meantime  de- 
fendants kept  their  presses  standing  idle,  because,  if  employed  on  other 
work,  two  days  would  have  been  required  to  make  them  ready  again, 
and  plaintiffs  gave  repeated  assurance  that  the  paper  might  be  expected 
every  day.  Defendants  tried  to  procure  paper  of  the  kind  in  the 
City  of  New  York,  the  place  where  delivery  was  to  be  made,  but  as  it 
was  of  peculiar  size,  they  were  unable  to  find  it,  or  any  paper  that 
might  have  been  adapted  to  the  purpose.  In  accepting  the  delivery  by 
plaintiffs,  defendants  expressly  reserved  the  right  to  claim  damages  by 
reason  of  the  delay.  Held,  that  defendants  were  entitled  to  recoup, 
from  the  price  of  the  paper,  damages  for  the  loss  arising  from  their 
presses  remaining  idle  under  the  circumstances,  as  it  must  be  presumed 
that  it  was  in  the  contemplation  of  both  parties  that,  if  the  paper  was 
not  delivered  at  the  time  agreed,  defendants'  presses  must  lie  idle  until 
the  paper  was  delivered  or  obtained  elsewhere,  and  that  plaintiffs  knew, 
also,  when  the  contract  was  made,  that  defendants  could  not  readily  get, 
in  the  market,  the  kind  of  paper  ordered;  but  that  defendants  were  not 
entitled  to  damages  caused  by  extra  work  or  night  labor  done  to  enable 
them  to  fulfill  a  particular  contract  for  printing,  of  which  it  was  not 
shown  that  plaintiffs  knew  anything  when  they  agreed  to  furnish  the 
paper. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court  and  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  a  sum  claimed  as  the 
balance  remaining  unpaid  of  the  price  of  paper  sold  and 
delivered  by  plaintiffs  to  defendants. 

The  defendants,  in  their  answer,  pleaded  an  agreement 
for  the  purchase  of  the  paper,  by  the  terms  of  which  plaint- 
iffs contracted  to  deliver  four  hundred  reams  of  said  paper 
on  or  before  December  1st,  1882,  and  for  a  failure  to  deliver 
said  paper  by  that  time,  they  agreed  to  pay  all  damages  that 
defendants  might  suffer  by  reason  of  such  non-delivery; 
and  alleged  that  none  of  said  paper  was  delivered  to  defend- 
ants until  the  llth  day  of  December,  1882. 

The  answer  further  alleged  that,  at  the  time  said  paper 
was  to  be  delivered,  to  wit,  on  or  before  December  1st, 
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1882,  they  were  under  a  contract  to  supply  paper  of  certain 
specified  dimensions,  the  same  as  had  been  ordered  from 
plaintiffs,  for  the  publishing  of  an  almanac,  paper  of  which 
dimensions  could  not  be  obtained  in  the  market,  although 
efforts  were  made  to  obtain  it,  in  consequence  of  which, 
through  plaintiffs'  default,  defendants'  presses  lay  idle  for  a 
period  of  ten  days,  at  a  loss  of  a  certain  amount  per  day, 
and  when  work  was  resumed  at  the  expiration  of  ten  days, 
defendants  were  obliged  to  employ,  and  did  employ,  addi- 
tional labor,  at  a  further  expense  of  a  specified  amount,  for 
the  whole  of  which  defendants  made  a  counter-claim. 

The  evidence  given1  at  the  trial  is  stated  in  the  opinion. 
Upon  defendants'  resting  their  case,  plaintiffs  moved  that 
the  counter-claim  be  dismissed,  and  a  verdict  directed  for 
plaintiffs.  The  motion  was  granted,  defendants  excepting ; 
and  a  motion  by  them  for  a  new  trial  was  denied,  and  judg- 
ment entered  upon  the  verdict.  From  the  judgment  and 
the  order  denying  their  motion  for  a  new  trial,  defendants 
appealed  to  the  General  Term  of  the  City  Court,  by  which 
both  were  affirmed ;  and  from  this  decision  defendants  ap- 
pealed to  this  court. 

Edward  D.  McCarthy,  for  appellant. 
P.  Q.  Eckerson,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  judgment  cannot 
be  sustained.  When  the  contract  was  made,  the  broker  told 
the  plaintiffs  that  they  could  not  get  the  order,  unless  they 
would  guarantee  to  have  the  paper  on  or  before  the  1st  of 
December,  as  the  defendants  then  would  be  "  out  of  what 
they  were  running  on,  and  their  presses  would  be  left  idle." 
The  plaintiffs,  consequently,  when  they  agreed  to  furnish 
the  paper  by  the  1st  of  December,  were  advised  of  what 
the  effect  would  be  if  they  failed  to  do  so,  and  which  was 
what  took  place  ;  so  that,  within  the  rule  relied  upon  by 
the  court  below  for  their  judgment,  the  damages  arising 
from  the  delay  were  such  as  may  fairly  be  presumed  to  have 
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been  in  the  contemplation  of  both  parties  at  the  time  of 
entering  into  the  contract  (Hobbs  v.  London  $  S.  W.  R.  Co., 
Eng.  L.  R.  10  Q.  B.  Ill ;  Griffin  v.  Colver,  16  N.  Y.  493 ; 
Parsons  v.  Sutton,  66  N.  Y.  98).  That  is,  it  must  be  pre- 
sumed, upon  this  statement  of  the  broker,  that  it  was  in  the 
contemplation  of  both  parties  that  damages  to  the  defend- 
ants would  be  the  result,  if  the  paper  was  not  delivered  on 
the  1st  of  December ;  that  their  presses  must  lie  idle  after 
that  time,  until  the  paper  was  sent  or  they  could  elsewhere 
obtain  it. 

The  judge  who  delivered  the  opinion  of  the  General 
Term,  says  that  the  witnesses  Colgan  and  McMullen  both 
concur  in  stating  that  any  notice  that  their  presses  would 
be  idle  if  the  paper  was  not  sent,  was  given  between  the  1st 
and  llth  of  December,  and  "  I  think,"  he  adds,  "that  a  care- 
ful examination  of  the  testimony  will  undoubtedly  establish 
that  such  is  the  fact."  On  the  contrary,  an  examination  of 
the  testimony  shows  that  such  was  not  the  fact.  Bonny, 
the  broker,  who  made  the  contract,  swore  expressly  that  he 
said  to  the  plaintiffs,  in  placing  the  contract,  that  he  "  could 
not  give  it  to  them,  unless  they  would  guarantee  to  have  it 
(the  paper)  on  December  1st,  or  before,  as  the  presses 
would  be  idle." 

There  is  nothing  in  the  case  in  any  way  in  conflict  with 
this.  McMullen  says  nothing  in  his  testimony  about  giving 
any  notice  to  the  plaintiffs  that  the  defendants'  presses 
would  be  idle,  and  the  testimony  of  Colgan  is,  that  one  of 
the  plaintiffs,  Skinner,  called  upon  him  between  the  1st  and 
llth  of  December  in  relation  to  two  letters  Colgan  had 
written  to  him,  and  that  he  then  told  Skinner  that  the 
defendants  would  have  to  hold  the  plaintiffs  responsible  for 
the  damages  occurring  from  the  stoppage  of  the  defendants' 
presses,  and  the  first  of  these  letters,  dated  December  the 
2d,  advises  the  plaintiffs  that  the  non-delivery  of  the  paper 
involved  "  quite  a  heavy  loss ; "  that  the  defendants  had 
three  presses  lying  idle  in  consequence  of  it,  making  a 
daily  loss  of  at  least  $40  per  diem."  There  was  nothing 
in  this  conflicting  with  the  broker's  statement  of  what  he 
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said  to  the  plaintiffs  in  "  placing  the  contract,"  which  was 
previous  to  the  contract,  for  it  was  entered  into  by  the  • 
letter  of  the  plaintiffs  of  November  16th,  1882,  accepting 
the  order,  and  the  interview  with  the  plaintiffs,  to  which 
Bonny  testifies,  was  on  the  preceding  day,  November  15th, 
1882.  If  there  was  anything  in  the  evidence  in  any  way 
conflicting  with  this  testimony  of  Bonny,  which,  I  think, 
there  was  not,  then  the  question  was  one  for  the  jury. 

It  further  appeared  that  the  kind  of  paper  which  the 
defendants  ordered  was  of  a  peculiar  size,  which  the  de- 
fendants could  not  readily  get  in  the  market — a  fact  which, 
as  it  was  not  contradicted,  it  must  be  assumed  that  the 
plaintiffs  knew  when  the  contract  was  made,  as  they  were 
agents  of  the  mill  where  this  kind  of  paper  was  manufac- 
tured. It  was  shown  that  the  defendants  tried  to  get  it,  or 
even  paper  of  a  larger  size,  which  might,  at  some  expense, 
have  been  reduced  to  a  proper  size ;  but  it  could  not  be 
found.  So  far,  therefore,  it  must  be  assumed,  on  this  evi- 
dence, to  have  been  in  contemplation  of  the  parties  that  the 
defendants  would  be  out  of  the  paper  on  the  1st  of  Decem- 
ber, and  if  none  was  delivered  to  them  on  or  before  that 
time,  and  they  could  not  get  it  at  once  in  the  market,  or 
any  that  could  be  made  to  answer,  that  they  would  suffer  a 
loss  until  they  could  procure  it,  or  the  plaintiffs  should  de- 
liver it,  which  the  plaintiffs  did  on  December  llth,  ten  days 
after  the  time  they  had  stipulated  to  deliver  it. 

The  court  below  cited  the  case  of  Parsons  v.  Sutton  (66 
N.  Y.  92)  as  one  "  almost  identical "  with  the  present  one, 
which  was  a  case  where  there  was  a  failure  to  deliver  a 
quantity  of  paper  at  a  stipulated  time.  Judge  HUNT,  who 
delivered  the  opinion  of  the  court  in  that  case,  said  that  the 
ordinary  measure  of  damages  in  such  a  case  was  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the 
time  and  place  of  delivery ;  but  that  this  was  not  the  only 
measure ;  that  if  there  is  no  market  for  the  article  where 
it  is  to  be  delivered,  and  if  it  cannot  be  had  there  with 
reasonable  diligence,  and  the  buyer  suffers  damages  because 
of  the  seller's  failure  to  deliver,  which  is  the  proximate  and 


NEW  YORK— MARCH,  1885.  97 

Jones  v.  National  Printing  Co. 

natural  consequence  of  such  failure,  then,  as  a  consequence, 
damages  can  be  recovered ;  but  that  the  party  who  suffers 
from  a  breach  of  contract  must  so  act  as  to  make  his  dama- 
ges as  small  and  reasonable  as  he  can ;  that  he  must  not,  by 
inattention,  want  of  care,  or  inexcusable  negligence,  permit 
his  damage  to  grow,  and  then  charge  it  all  to  the  other 
party. 

The  special  damages  claimed  in  that  case,  by  reason  of 
the  failure  to  deliver  the  paper,  was  that  the  defendants 
could  not  go  into  the  market  after  the  plaintiff's  failure  to 
deliver,  for  the  reason  that  they  could  find  no  such  paper 
in  the  market.  In  that  case  onl}'  a  small  quantity  was 
required;  and  it  was  held  that  it  was  not  sufficieni^Bvidence 
of  due  diligence  on  their  part  that  they,  a  day  or  two  after, 
went  to  dealers  to  try  to  buy  paper  like  that  which  the 
plaintiffs  were  to  deliver,  and  could  find  none ;  they  did 
not,  said  the  court,  make  any  further  efforts,  and  no  reason 
was  given,  said  the  court,  why  they  did  not  try  more  than 
once  to  find  the  paper ;  that  it  did  not  appear  that  they 
could  not  find  "paper  that  would  answer  substantially  the 
purpose ;  that  they  heard  plaintiffs  were  getting  ready  to 
deliver  it,  and,  five  days  after  the  time  when  it  was  to  be  de- 
livered, they  countermanded  their  order  ;  that  it  was  proved 
that  they  could  have  had  the  paper  the  day  after  they 
countermanded  it,  and  that  there  was  no  proof  that  it  would 
not  have  been  just  as  useful  to  them  on  that  day  as  at  an 
earlier  day ;  nor  any  proof  of  the  damage  they  suffered  by 
the  delay,  from  the  2d  to  the  8th  day  of  June ;  that  they 
had  a  right  to  refuse  to  take  the  paper  after  the  2d  of  June, 
but  could  not  refuse  to  take  it,  and  then  claim  special  dama- 
ges because  they  could  not  get  it." 

So  far  from  this  case  being  almost  identical  with  the 
present  one,  it  is,  in  the  most  material  particulars,  essen- 
tially different.  Here  it  was  not  a  small  quantity  of  paper 
that  was  required,  but  the  order  was  for  a  very  large  quan- 
tity. The  paper,  here,  was  to  be  taken  when  it  arrived,  by 
the  defendants,  because  their  presses  were  then  lying  idle 
for  the  want  of  it ;  and  because  the  defendants  could  not, 
VOL.  Xin— 7 
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after  inquiring  in  the  City  of  New  York,  which  was  the 
place  of  delivery,  an'd  the  one  where  the  inquiry  in  the 
market  was  to  be  made  (Parsons  v.  fiutton,  supra,  p.  98), 
procure  paper  of  the  kind,  or  even  larger,  that  might  be  cut 
down  and  adapted  to  the  purpose  required.  Their  presses 
were  left  idle,  waiting  the  receipt  of  this  paper,  which  was 
expected  from  day  to  day,  by  assurances  of  the  speedy 
arrival  of  it  which  were  given  in  the  letters  of  the  plaintiffs, 
produced  in  evidence.  The  presses,  under  such  circum- 
stances, were  not  taken  down  and  adapted  to  other  uses, 
for  the  evidence  was,  that  though  they  could  be  quickly 
taken  down,  it  would  take  two  daj^s  before  the  defendants 
could  get  them  ready  again,  and  they  were  not  changed, 
because  intelligence  was  sent  from  the  plaintiffs  on  the  2d 
of  December,  1882,  that  a  large  portion  of  the  paper  had 
been  shipped,  and  that  it  would  arrive  by  the  following 
"  Tuesday  or  Wednesday,"  which  was  three  days  after ;  the 
following  Wednesday  of  that  year  being  December  6th; 
and  on  that  day,  Wednesday,  December  6th,  the  plaintiffs 
sent  another  letter  saying  that  they  expected  it  to  arrive 
every  day,  and  again,  on  December  9th,  that  the  defendants 
might  arrange  their  presses  for  it  on  the  following  Monday, 
when  it  did  arrive. 

The  proof  was,  as  I  have  said,  that  the  defendants  tried, 
but  could  not  find  such  paper  in  the  market.  The  judge 
who  delivered  the  opinion  of  the  court  below,  says :  "  The 
proof  in  that  behalf  is  of  the  -most  trifling  character."  It 
does  not  so  impress  me.  It  is  the  kind  of  proof  that  would 
naturally  be  offered.  Colgan,  the  president  of  the  company, 
testified  that  he  made  inquiry  for  the  purpose,  but  could  not 
get  it.  •  If  the  plaintiffs  thought  this  statement  insufficient, 
they  could  have  cross-examined  him  as  to  the  nature  of  the 
inquiry  he  made  ;  but  as  he  was  not  cross-examined  upon 
this  point,  it  must  be  assumed  that  the  plaintiffs  were  satis- 
fied that  he  made  proper  inquiry,  and  that  they  did  not 
think  it  necessary  to  inquire  into  the  extent  or  nature  of  it, 
which  is  generally  done  when  a  doubt  is  entertained  of  the 
correctness  of  a  general  statement ;  and  moreover,  having 
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cross-examined  Bonny,  the  broker,  previously,  very  fully  on 
this  point,  they  may  have  been  satisfied  with  the  result  in 
his  cross-examination.  Bonny  testified  that  it  was  a  paper 
that  could  not  be  got  in  the  market.  He  testified  expressly 
on  the  plaintiff's  cross-examination  that  it  could  not  be  pur- 
chased in  the  City  of  New  York,  the  place  where  inquiry 
was  to  be  made.  He  said  that  he  would  not  swear  that 
there  was  no  other  paper  of  the  kind  in  the  market,  but  he 
looked  for  it,  and  could  not  find  it ;  that  it  was  an  unusual 
size ;  that  paper  could  be  got  larger,  but  it  was  not  cus- 
tomary in  the  trade  to  buy  paper  a  little  larger  than  they 
used  ;  that  it  was  customary  to  cut  paper  ;  but  he  could  not 
get  any  of  the  larger  size,  except  book  paper,  that  cost  2  or 
3  cents  more  a  pound;  that  he  looked  for  larger  paper, 
and  went  to  several  houses,  the  names  of  which  he  gave, 
and  they  did  not  have  any  larger — which  does  not  appear 
to  me  to  be  evidence  "  of  a  most  trifling  kind,"  but  evi- 
dence sufficient  to  submit  the  case  to  the  jury. 

The  plaintiffs'  counsel  having  asjted  for  a  dismissal  of  the 
counter-claim  and  that  the  jury  render  a  verdict  for  the 
plaintiffs,  the  defendants'  counsel  asked  to  have  submitted 
to  the  jury  the  question  whether  or  not,  before  the  accept- 
ance of  the  goods,  the  defendants  notified  the  plaintiffs  that 
they  would  hold  them  responsible  in  damages  for  the  non- 
delivery of  the  goods  in  time  ;  which  motion  was  denied  ; 
and  the  judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs  for  the  amount  claimed  ;  to  which  the  defendants 
excepted.  • 

The  judge,  from  the  opinion  he  delivered  upon  denying 
the  motion  for  a  new  trial,  would  seem  to  have  thought  that 
the  defendants  accepted  the  paper  after  the  time  linfited  by 
the  contract  without  any  objection,  and  thereby  waived  any 
claim  for  damages  (Duckworth  v.  Roach,  8  Daly  159). 

The.  judge  who  delivered  the  opinion  of  the  General 
Term  held,  however,  that  it  must  be  assumed  upon  the  de- 
fendants' uncontradicted  testimony,  that  the  paper  was 
received  with  an  express  reservation  on  the  part  of  the 
defendants  of  their  right  to  claim  damages  by  reason  of 
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the  delay  in  delivering  it,  of  which  there  can  be  no  doubt, 
for  the  evidence  upon  "this  point  was  direct  and  uncontra- 
dicted.  But  the  General  Term  held,  as  appears  from  the 
opinion,  not  only  that  the  defendants  had  not  shown  that 
they  had  done  all  in  their  power  to  lessen  the  damages,  but 
further,  that  even  if  every  diligence  on  their  part  had  been 
shown,  the  damages  claimed  were  too  remote,  in  any  event, 
relying  upon  the  case  of  The  British  Columbia  gc.  Saw 
Mill  Co.  v.  Nettleship  (Eng.  L.  R.  3  C.  P.  330),  which  in- 
volved the  consideration  of  the  rule  of  damages  upon  the 
loss  or  non-delivery  of  goods  by  carriers  ;  and  the  decision 
in  which  is  in  no  way  applicable  to  the  facts  of  this  case. 
It  was  an  action  against  the  carriers,  for  the  non-delivery  of 
a  box  of  machinery,  which  was  a  part,  and  a  very  important 
one,  of  a  large  quantity  of  machinery  for  a  saw  mill,  the 
Avhole  of  which  was  packed  in  cases,  and  shipped  from  Liv- 
erpool to  Vancouver's  Island.  The  plaintiffs,  in  addition  to 
the  value  of  the  machinery  in  the  box,  not  delivered,  sought 
to  recover  additional  damages  for  the  loss  incurred  by  the 
stoppage  of  the  works,  during  the  whole  time  that  the  ma- 
chinery remained  useless  ;  which,  it  was  decided,  was  not 
recoverable. 

The  court  held  that,  although  the  defendant  knew  that 
the  box  contained  part  of  the  machinery,  it  was  not  shown 
that  he  knew  that  it  contained  the  material  part ;  that  he 
did  not  know  that  the  whole  of  the  machinery  would  be 
useless  if  any  portion  of  it  failed  to  arrive,  or  what  that 
particular  part  was ;  that,  having  no  such  knowledge,  it 
could  not  be  assumed  that,  when  he  undertook  to  convey 
the  box,  he  intended  "  to  become  responsible  for  the  conse- 
quences which  were  sought  to  be  imposed  upon  him  ; "  that 
it  was  impossible  that  all  the  contingencies  could  have  been 
contemplated  by  the  parties  at  the  time  of  entering  into 
the  contract,  and  it  was  consequently  held,  that  the  rule  of 
damages,  in  that  case,  was  the  vsflue  of  the  machinery  that 
had  not  been  delivered  and  allowing  interest  upon  the  value 
of  that,  as  the  plaintiffs  would  have  to  replace  it. 

But  the  rule  of  damages  applied  to   the   loss   or   non- 
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delivery  of  the  property  by  the  carrier  in  that  case,  does 
not  apply  to  the  facts  of  this  case  ;  for  here,  as  I  have  al- 
ready stated,  the  plaintiffs  were  advised,  when  they  agreed 
to  deliver  this  large  quantity  of  paper,  on  or  before  the  1st 
of  December,  that  the  defendants  would  then  have  used  up 
all  the  paper  of  that  kind  which  they  had,  and  that  their 
presses  would  be  left  idle,  if  the  paper  ordered  was  not  de- 
livered as  agreed  upon ;  that  the  contract  would  not  have 
been  given  to  them  for  this  large  quantity  of  paper  unless 
they  would  guarantee  the  delivery  of  it,  on  or  before  the 
1st  of  December  ;  which  is  a  very  different  case  from  the 
one  cited.  Indeed  this  distinction  between  the  two  is  recog- 
nized by  Judge  WILLES  in  that  case,  who  says  :  "  The 
knowledge  must  be  brought  home  to  the  party  sought  to  be 
charged,  under  such  circumstances  that  he  must  know  that 
the  person  he  contracts  with  reasonably  believes  that  he  ac- 
cepts the  contract  with  the  special  conditions  attached  to 
it" — which  was  the  case  here  ;  for  the  plaintiffs  were  fully 
advised  by  the  broker  what  the  consequences  would  be  if 
the  paper  was  not  delivered  on  or  before  the  day  that  it  was 
wanted ;  and  they  having  this  knowledge,  therefore,  brings 
this  case  within  what  was  held  in  the  cases  of  Hadley  v. 
Baxendale  (9  Exch.  354),  and  Cory  v.  Thames  Iron  Work 
Co.  (Eng.  L.  R,  3  Q.  B,  181),  that  if  "  the  special  circum- 
stances under  which  the  contract  was  made  were  communi- 
cated by  the  plaintiff  to  the  defendant,  and  thus  known  to 
both  parties,  the  damage  resulting  from  the  breach  of  such 
a  contract  would  be  the  amount  of  injury  which  would 
ordinarily  follow,  for  a  breach  of  it,  under  these  special  cir- 
cumstances, so  known  and  communicated ;  "  but  that,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  un- 
known to  the  party  failing  to  fulfil  the  contract,  he,  at  most, 
could  only  be  supposed  to  have  had  in  his  contemplation  the 
injury  that  would  ordinarily  arise  from  the  breach  of  such 
a  contract,  because,  if  he  had  known  what  the  special  conse- 
quences would  be,  he  could  have  stipulated  for  more  time, 
or  used  greater  exertions. 

In  the  first  of  these  cases,  the  plaintiffs  sent  a  broken 
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shaft  to  the  defendants,  who  were  carriers,  to  be  forwarded 
by  them  to  a  mechanical  establishment  where  a  new  shaft 
was  to  be  made,  that  might  be  substituted  for  the  broken 
one.  The  carriers  were  told  by  the  plaintiff 's  servants  that 
the  mill  was  stopped,  and  that  the  shaft  must  be  sent  imme- 
diately. The  delivery  of  it  was  delayed  by  some  neglect 
on  the  part  of  the  carriers,  so  that  the  plaintiffs  did  not  get 
the  new  shaft  until  some  days  after  it  should  have  been  de- 
livered; during  which  time  the  working  of  the  mill  was 
delayed,  and  the  plaintiffs  lost  the  profits  they  would  other- 
wise have  made.  It  was  held  that  they  could  not  recover 
them,  as  the  special  circumstances  were  not  disclosed  to  the 
carriers,  that  if  the  broken  shaft  was  not  forwarded  imme- 
diately, and  there  was,  on  their  part,  a  delay  in  delivering 
it  at  the  place  where  the  new  shaft  was  to  be  made  from  it, 
the  working  of  the  mill  would  be  stopped  during  that  delay ; 
the  converse  being  that,  if  they  had  been  informed  that 
their  neglect  and  delay  would  delay  the  working  of  the 
mill,  the  plaintiffs  could  have  recovered  for  this  damage. 

As  the  defendants  were  in  the  paper  business,  they  may 
be  assumed  to  have  known  what  was  testified  to  by  the  de- 
fendants' witnesses,  that  a  large  quantity  of  this  paper  could 
not  have  been  purchased  at  once  in  the  New  York  market, 
upon  the  happening  of  such  a  contingency,  as  their  failure 
to  deliver  it  at  the  time  agreed  upon. 

There  was  not  only  the  fact,  as  proved,  of  the  defend- 
ants' inability  to  get  this  paper  during  the  ten  days  that 
elapsed  between  the  time  contracted  for  and  the  time  of  its 
delivery ;  but  on  the  ve'ry  day  after  it  was  to  be  delivered — 
the  2d  of  December — assurances  were  sent  from  the  plaint- 
iffs to  the  defendants  of  its  delivery  in  two  or  three  days, 
and  so  on,  until  its  actual  delivery.  It  was  a  case,  in  my 
judgment,  in  which  the  defendants  were  entitled  to  recoup 
damages  for  the  loss  arising  from  their  presses  remaining 
idle  under  these  peculiar  circumstances,  which  was  proved 
to  be  a  damage  to  them  of  $40  a  day.  The  other  damages 
claimed,  caused  by  extra  work  or  night  labor,  to  enable 
them  to  fulfill  a  contract  which  they  had,  for  the  printing  of 
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the  Shaker  Almanac,  were  not  recoverable,  as  it  was  not 
shown  that  the  plaintiffs  knew  anything  of  this  contract 
which  the  defendants  had  for  printing  this  Almanac  when 
the  plaintiffs  agreed  to  furnish  this  paper  within  a  specified 
time  ;  and  therefore,  that  contingency  was  not  one  which 
they  can  be  assumed  to  have  contemplated  when  they  made 
the  contract  to  deliver  the  paper  on  the  1st  of  December. 

For  the  reasons  above  stated,  the  judgment,  in  my  opin- 
ion, should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  event. 

LAEEEMOEE,  J.,  concurred. 


HOESEN,  J.,  concurring.  —  I  do  not  mean  to  be  un- 
derstood as  saying  that  on  the  new  trial  the  evidence  that 
was  given  on  the  first  trial  should  be  taken  as  conclusively 
establishing  the  defendants'  right  to  recover  $40  per  day  as 
damages.  When  all  the  facts  have  been  elicited,  it  may 
appear  that  the  damages  were  by  no  means  so  great. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


JOHN  MACK,  Respondent,  against  ADELE  ROCH,  Appellant. 

(Decided  March  13th,  1885). 

The  Married  Women's  Acts  of  this  state  have  not  taken  away  the  hus- 
band's estate  by  the  curtesy  in  the  real  property  of  his  wife  which 
remains  at  her  death  undisposed  of  and  unbequeathed  ;  and  summary 
proceedings  for  the  recovery  of  such  property  from  a  tenant  under  a 
lease  by  a  married  woman  in  her  lifetime  may  be  maintained  by  her  hus- 
band as  tenant  by  the  curtesy  after  her  decease. 

APPEAL  from  a  final  order  in  summary  proceedings  of 
the  district  court  in  the  City  of  New  York  for  the  Seventh 
Judicial  District. 
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The  facts  are  stated  in  the  opinion. 

E.  Benneville,  for  appellant. 

Boardman  $•  Boardman,  for  respondent. 

ALLEN,  J. — This  is  an  appeal  from  a  judgment  of  the 
district  court  for  the  Seventh  Judicial  District,  dispossess- 
ing the  appellant,  a  tenant,  from  the  premises  No.  711  Madi- 
son Avenue  for  non-payment  of  rent. 

The  premises  were  held  by  the  tenant  under  a  lease  in 
writing  executed  by  Rhoda  E.  Mack  during  her  lifetime. 
Mrs.  Mack  was  the  \vife  of  the  respondent  and  died  soon 
after  the  execution  of  the  lease.  This  proceeding  to  dis- 
possess the  tenant  was  brought  by  the  respondent  as  tenant 
by  the  curtesy. 

It  is  contended  by  the  appellant  that  the  proceeding  can- 
not be  maintained  by  the  tenant  by  the  curtesy,  and  that 
tenancy  by  the  curtesy  was  abolished  by  the  acts  of  1848, 
et  seq.,  in  reference  to  the  property  and  rights  of  married 
women. 

Tenancy  by  the  curtesy  is  not  a  mere  charge  or  incum- 
brance.  It  is  a  legal  estate  in  the  land  (Adceir  v.  Lott,  3 
Hill  182).  Upon  the  death  of  his  wife,  Mr.  Mack  became 
entitled  to  possession  of  the  premises  in  question  during  the 
period  of  his  natural  life,  and  to  the  administration  and 
enjoyment  of  them. 

It  is  substantially  settled  that  the  acts  for  the  more  effec- 
tual protection  of  married  women,  passed  in  this  state,  do 
not  affect  the  common  law  rights  of  the  husband  as  tenant 
by  the  curtesy.  'While  these  acts  have  excluded  him  from 
any  control  of  his  wife's  separate  estate  during  her  life, 
they  have  left  to  him  the  right  of  curtesy  in  so  much  of  her 
real  property  as  remains  at  her  death  undisposed  of  and 
unbequeathed  (Barnes  v.  Underwood,  47  N.  Y.  351 ;  Hat- 
field  v.  Sneden,  54  N.  Y.  280 ;  Matter  of  Winnie,  2  Lans. 
21 ;  Leach  v.  Leach,  21  Hun  381 ;  Burke  v.  Valentine,  52 
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Barb.  412;  affirmed  in  Court  of  Appeals,  1872;  Beamish  v. 
Hoyt,  2  Robt.  307). 

The  proceeding  was  properly  brought  by  the  tenant  by 
the  curtesy. 

The  decision  of  the  justice  upon  the  questions  of  fact  in 
the  case  is  sustained  by  the  evidence. 

LARREMORE,  J.,  concurred. 
Order  affirmed,  with  costs. 


In  the  Matter  of  the  Assignment  of  RUDOLPH  MARKLIN 
et  al,  to  WILLIAM  R.  WILDER,  for  the  Benefit  of 
Creditors. 

(Decided  March  13th,  1885). 

Where  an  assignee  for  the  benefit  of  creditors  carries  on  the  former  busi- 
ness of  the  assignor,  and  it  does  not  appear  that  such  continuance  was  a 
benefit  to  the  estate,  lie  will  not  be  allowed  the  expenses  thereby  in- 
curred, nor  will  he  be  charged  with  the  gross  receipts  of  such  business. 
He  should  be  charged  with  the  value  of  the  assets  as  they  came  into  his 
hands,  and  allowed  the  ordinary  expenses  of  administering  his  trust. 

Upon  an  appeal  by  an  assignee  for  benefit  of  creditors  from  a  final  decree 
upon  his  accounting,  if  no  contesting  creditor  has  appealed  from  the  de- 
cree, it  should  be  affirmed,  notwithstanding  the  sum  properly  chargeable 
to  the  assignee  appears  to  be  greater  than  the  amount  with  which  he  is 
charged  in  the  decree. 

Upon  a  reference  of  an  accounting  by  an  assignee  for  benefit  of  creditors 
under  section  20  of  the  General  Assignment  Act  of  1877,  the  referee  lias 
no  power  to  consider  a  claim  made  against  the  funds  in  the  assignee's 
hands  on  the  ground  that  he  had  converted  goods  of  the  claimants  to  the 
use  of  the  estate.  Such  a  claim  might  be  the  subject  of  a  trial  under 
section  2G  of  the  act  ;  but  without  such  a  trial,  the  relief  asked  cannot 
be  obtained  by  filing  exceptions  to  the  report  of  the  referee  and  appeal- 
ing from  the  decree  upon  the  accounting. 

APPEALS  from  a  decree  of  this  court  entered  upon  the 
report  of  a  referee  upon  an  accounting  by  an  assignee  for 
the  benefit  of  creditors. 

The  assignment  of  Markham  &  Orsor,  merchant  tailors, 
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was  filed  on  April  22nd,  1880.  From  that  date  to  May  29th, 
1880,  the  assignee  continued  the  business,  made  up  the 
stock  into  suits  of  clothing,  completed  work  in  progress, 
employed  the  assignors  at  salary  to  conduct  the  business 
&c.  The  inventory  and  schedules  were  made  up  and  filed 
on  May  14th,  1880,  after  the  assignee  had  been  conducting 
the  business  for  two  weeks.  They  were  made  up  by  the 
assignor  Orsor,  under  the  direction  of  the  assignee.  They 
showed  $14,311.21  of  liabilities.  As  to  assets  they  set  forth: 

Book  accounts  (nominal  value),  .  $4,237.70  (actual),  .  $1,243.50 
Stock,  "  1,923.43  "  1,416.71 

Fixtures,  "  1,000  "  233.50 

The  items  of  book  accounts,  stock  and  fixtures  were  not 
given  in  the  printed  case  on  appeal. 

The  account  of  the  assignee  dated  December  27th,  1881, 
was  substantially  as  follows  : 

Dr. 

Receipts,  while  the  assignee  conducted  the  business,  from  sale 
of  merchandise  to  parties  not  enumerated  in  inventory  and 
schedules  (Schedule  A,  I,  1), $1,401.16 

Collections  from  debtors  enumerated  in  inventory,  made  dur- 
ing same  period  (Schedule  A,  I,  2),  ....  471.50 

Sale  of  cloths,  fixtures,  &c.,  at  auction  on  May  29th,  1880 

(Schedule  A,  H), 1,027.72 

Outstanding  book  accounts  collected  after  May  29th,  1880, 
from  debtors  enumerated  in  the  inventory  and  schedules 
(Schedule  A,  III), 958.42 

Auction  of  book  accounts  December  2d,  1881  (Schedule  A,  IV)        10 

Collections  of  property  not  included  in  the  inventoiy  and  col- 
lections from  parties  who  bought  stock  while  the  assignee 
was  supervising  the  business  (Schedule  B) ,  .  .  .  330.25 

$4,199.05 
Cr. 

Expenses  incurred  by  the  assignee  while  conducting  the  busi- 
ness (Schedule  C), $1,572.06 

Expenses  incurred  by  assignee  and  not  enumerated  in  last 

schedule  (Schedule  C,  2), 685.21 

Preferred  claims  paid  (Schedule  D,  1),    .         .        .         .          1,284.83 

Balance  in  hands  of  assignee  for  distribution  and  expenses  of 
accounting, 656.95 

$4,199.05 
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Upon  the  reference  of  the  account  the  assignee  presented 
a  supplementary  account  making  a  different  statement  as  to 
the  result  of  his  conducting  the  business.  It  was  substan- 
tially as  follows : 

Dr. 

Receipts  from  goods  sold  and  delivered  as  per  Schedule  A,  1, 1,  $1,401.16 
From  ditto  but  collected  subsequently  to  May  29th,  1880,  as 
per  Schedule  B, 285.25 

$1,G8G.41 
Collections  from  inventoried  debtors  but  whose  goods  were 

made  up  mainly  under  assignee, 471.50 

(This  is  Schedule  A,  I,  2,  in  gross). 
Auction  sale  ($1,037.72). 

$2,157.91 
Cr. 

Expenses,  salaries  of  assignors  and  their  bookkeeper 

during  the  same  period,  ....          $305 

Salaries  cutter  and  tailors  for  ditto,         .         .         .        230 

Rent, 230 

Merchandise  and  incidentals,  ....        272.82 

Tailors  for  work  done  outside,    ....  394.29 

$1,432.11 

The  referee  to  whom  the  accounts  were  referred  allowed 
the  account  as  rendered,  with  the  exception  of  $115  of  the 
payment  of  $840  to  Thomas  &  Wilder,  preferred  creditors, 
being  a  portion  of  the  $1,284.83  of  claims  paid  (Schedule 
D),  and  charged  the  assignee  with  a  balance  of  $771.95. 
The  court  at  Special  Term  (10  Daly  122),  refused  to  con- 
firm the  report,  upon  the  ground  that  it  was  not  shown  that 
the  conduct  of  the  business  by  the  assignee  resulted  in  ben- 
efit to  the  estate  ;  that  it  was  shown  that  the  assignee  con- 
tinued the  business  for  the  benefit  of  the  assignors  to  enable 
them  to  compromise  with  their  creditors  ;  and  that  no  proper 
vouchers  were  furnished  for  a  large  number  of  payments. 
The  court  stated  that  the  account  would  be.  referred  back 
to  permit  the  assignee  to  produce  proof  as  to  what  propor- 
tion of  the  sum  paid  to  tailors  was  for  work  done  before  the 
assignment ;  but  the  assignee  asked  for  a  re-argument  of  the 
exceptions  to  the  referee's  report,  and  this  being  granted, 
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and  the  court  reaching  the  same  conclusion  as  before,  a  final 
decree  was  entered  charging  the  assignee  with  all  the  ex- 
penses of  conducting  the  business,  viz.,  $1,540.88,  and 
adjudging  that  the  amount  in  his  hands  was  $2,312.83  ; 
being  the  amount  so  disallowed  and  the  amount  found  by 
the  referee,  $771.95. 

From  this  decree  appeals  were  taken  by  the  assignee  and 
by  J.  B.  Ellison  &  Sons,  who  made  a  claim  against  the  es- 
tate. The  assignee  appealed  from  so  much  of  the  decree 
as  disallowed  certain  credits  claimed  by  him  and  charged 
him  with  a  balance  of  $2,312.83,  and  ordered  him  to  pay 
costs  to  Charles  de  Neufville,  a  preferred  creditor.  J.  B. 
Ellison  &  Sons  appealed  from  so  much  of  the  decree  as 
directed  the  assignee  to  pay  said  de  Neufville  the  moneys 
in  his  hands. 

Edward  P.  Wilder,  for  the  assignee,  appellant. 

Jeroloman  $  Arrowsmith,  for  J.  B.  Ellison  &  Sons,  cred- 
itors, appellants. 

Frederic  Gr.  Dow,  for  Charles  de  Neufville,  creditor,  re- 
spondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
account  of  the  assignee  as  originally  filed  by  him  shows  con- 
clusively that  the  business  as  conducted  by  him  resulted  in 
a  loss.  The  receipts  (Schedule  A,  I,  1),  were  $1,401.16  ; 
and  the  expenses  (Schedule  C,  1),  were  $1,572.06.  Jt  is^ 
true  that  his  Schedule  B  of  receipts  is  entitled  "  statement 
of  all  property  belonging  to  the  estate  and  not  included  in 
the  inventory  that  has  come  into  my  hands;  it  includes 
collections  from  old  judgments  and  accounts  not  enume- 
rated in  inventory,  collections  from  claims  evidently  over- 
looked, and  collections  from  parties  who  bought  stock 
during  the  time  the  assignee  was  supervising  the  busi- 
ness ; "  but  what  part  of  the  $330.25  which  that  schedule 
foots  up  was  "  collections  from  parties  who  bought  stock 
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during  the  time  the  assignee  was  supervising  the  business  " 
is  not  set  forth.  Even  if  the  whole  amount,  $330.25,  were 
added  to  the  receipts,  it  would  be  more  than  set  off  by  -$369 
of  additional  expenses  found  in  Schedule  C,  2,  and  charge- 
able to  his  conduct  of  the  business  ;  the  items  being :  Rent, 
$230  ;  Assignor  Orsor,  $35 ;  Bookkeeper  Barrowcliffe,  $28 ; 
Simon,  tailor,  $16,  and  Cassayne,  tailor  and  cutter,  $60. 

But  011  the  hearing  before  the  referee  the  assignee  at- 
tempted to  show  a  different  result  of  his  carrying  on  the 
business.  He  proceeded  to  reduce  the  expenses  to  $1,075.51 
by  taking  from  the  $1,572.06  of  Schedule  C,  1,  the  sum  of 
$496.55  on  the  ground  that  that  sum  was  paid  to  tailors  for 
work  done  upon  the  orders  of  the  assignors  before  the  as- 
signment was  made,  which  work  was  in  their  hands  and  not 
completed  until  after  he  took  possession.  The  assignor 
Orsor  testified  that  he  could  tell  by  reference  to  the  work 
book  what  part  of  the  sums  paid  to  tailors  was  upon  orders 
received  by  the  assignee,  and  fixed  it  at  $480.29.  This  sum, 
deducted  from  $976.84,  the  total  paid  to  tailors  and  cutter, 
leaves  $496.55,  which  the  assignee  claims  must  be  allowed 
him  as  payment  to  preferred  creditors,  the  employes  being 
preferred  in  the  assignment.  He  next  proceeded  to  swell 
the  receipts  of  the  business  above  the  $1,401.16  set  out  in 
his  account  by  the  following  additions  :  First,  $285.25 
from  Schedule  B  as  realized  from  "  collections  from  parties 
who  bought  stock  during  the  time  the  assignee  was  super- 
vising the  business ; "  and  second,  $471.50,  the  whole  amount 
of  Schedule  A,  I,  2  ("  collections  from  debtors  enumerated 
in  inventory,  made  during  same  period,"  i.  e.  while  the  as- 
signee was  conducting  the  business)  ;  on  the  ground  that 
these  collections  were  from  customers  for  whom  suits  of 
clothes  were  in  process  of  manufacture  when  the  assign- 
ment was  made. 

The  evidence  does  not  justify  this  claim  as  to  receipts. 
As  to  Schedule  B,  $330.25  :  On  March  llth,  1882,  he  swore 
that  this  was  "  realized  mainly  from  old  judgments  and 
book  accounts,"  and  on  May  6th,  1882,  he  simply  offers  a 
supplemental  account  setting  forth  that  $285.25  of  it  was 
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received  for  goods  sold  by  him.  There  is  no  reconciling 
these  statements,  and  no  items  are  given.  In  fact  it  would 
be  difficult  to  say  from  the  testimony  that  he  has  actually 
sworn  to  the  latter  statement.  As  to  Schedule  A,  I,  2, 
8471.50  :  He  swears  at  one  time  that  the  amount  was  col- 
lected from  debtors  of  the  firm  during  the  period  Tie  was 
selling  goods  at  retail.  At  another  time  he  swears  that  it 
included  payments  made  after  that  period  for  goods  made 
up,  finished  and  delivered  by  him.  Finally,  the  schedule 
itself  is  entitled  "  collections  from  debtors  enumerated  in 
inventory,  made  during  same  period,"  i.  e.  while  he  was 
selling  goods,  and  it  contains  opposite  each  item  a  date,  pre- 
sumably the  date  of  the  collection,  and  all  the  dates  are 
within  the  period  in  question.  This  contradiction  is  not 
explained.  It  may  also  be  said  of  this  item,  'as  of  the  last, 
that  the  assignee  nowhere  directly  swears  that  the  whole 
§471.50  was  received  from  customers  for  suits  of  clothes 
ordered  before  the  assignment  and  unfinished  when  the  as- 
signee took  possession.  And  if  it  were,  the  assignee  might 
have  caused  such  work  to  be  completed  and  delivered  with- 
out continuing  the  retail  business,  keeping  shop,  taking  new 
orders,  selling  over  the  counter,  &c.,  &c.,  as  he  did.  In  this 
view  of  the  case  the  item  is  not  to  be  used  to  swell  the 
"  receipts  from  the  business  carried  on  by  the  assignee," 
nor  to  justify  his  course  in  carrying  on  the  business. 

It  will  be  seen  therefore  that  even  if  the  $496.55  paid  for 
work  unfinished  at  the  date  of  the  assignment  be  deducted 
from  the  $1,572.66  of  expenses  set  forth  in  Schedule  C,  1, 
the  business  still  resulted  in  a  loss : 

Expenses,  Schedule  C,  1,  balance,    .        .        .        $1,075.51 
Expenses,  Schedule  C,  2,       "  .  369 

$1,444.51 

Receipts 1,401.16 

If  we  are  convinced  that  the  business  resulted  in  a  loss, 
and  that  we  cannot  allow  the  assignee  any  expenses  incurred 
in  it,  we  must  not,  of  course,  charge  him  with  the  gross  re- 
ceipts of  that  business.  We  should  throw  out  both  receipts 
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and  expenditures  thereof,  and  charge  him  with  the  value  of 
the  assets  as  they  came  into  his  hands,  and  allow  him  the 
ordinary  expenses  of  administering  his  trust.  Following 
this  rule  we  find  the  assignee  chargeable :  First,  with  the 
actual  value  of  the  stock  of  goods  as  set  forth  in  the  inven- 
tory and  schedules,  being  the  sum  of  $1,416.71.  We  have 
no  other  proof  of  the  value  of  the  stock,  the  assignee  hav- 
ing used  it  in  manufacturing  goods  for  the  business  he  car- 
ried on.  The  value  as  set  forth  in  the  inventory  is  properly 
chargeable  against  him  because  he  swears  that  the  inventory 
was  made  up  under  his  direction.  Second,  with  the  value 
of  the  stock  of  new  goods  turned  over  to  him  by  the  as- 
signors which  they  had  received  from  J.  B.  Ellison  &  Co. 
This  is  proved  to  be  worth  $ 828.78.  These  goods  are  not 
included  in  the  inventory  and  schedules  because  it  is  proved 
that  they  were  new  spring  goods  consigned  between  January 
and  April,  1880,  while  the  stock  set  forth  in  the  inventory 
and  schedules  ate  therein  set  forth  as  "  winter  goods  and 
remnants,"  and  are  reduced  from  $1,923.43  to  $1,416.71  in 
consequence.  Third,  with  the  sum  realized  from  the  sale  of 
the  fixtures  at  auction,  viz. :  $249.38,  as  appears  from  the 
proofs  on  file  in  the  court  annexed  to  the  assignee's  account. 
Fourth,  with  the  collections  from  outstanding  book  accounts, 
$958.42  (Schedule  A,  III).  Fifth,  with  the  sale  of  uncollected 
book  accounts,  $10  (Schedule  A,  IV.) ;  and  Sixth,  with 
the  collections  "  mainly  from  old  judgments  and  book  ac- 
counts," $330.25  (Schedule  B).  He  should  then  be  cred- 
ited with  such  expenses  set  forth  in  Schedule  C,  2,  as  are 
left  after  deducting  the  $369  chargeable  to  the  business  and 
$119.42  auctioneer's  charges  (as  the  receipts  from  the  auc- 
tion sale  are  not  charged  to  him),  viz. :  $685.21 — f 488.42= 
$196.79.  He  should  be  allowed  the  preferred  claims  paid 
by  him  and  set  forth  in  Schedule  D,  2,  as  far  as  the  referee 
approved  them,  viz. :  $1,284.83,  less  $115,  leaving  $1,169.83. 
He  should  not  be  allowed  any  of  the  sums  paid  to  tailors 
for  work  unfinished  at  the  date  of  the  assignment,  for  these 
reasons  :  he  is  not  able  to  state  how  much  was  due  for  work 
done  at  the  date  of  the  assignment,  even  if  the  moneys  due 


112  COURT  OF  COMMON  PLEAS. 

Matter  of  Marklin. 

for  an  entire  piece  of  work  not  then  finished  could  be  ap- 
portioned and  deemed  preferred  ;  and  as  he  is  not  charged 
with  the  sums  received  for  such  work  which,  he  says,  are 
set  out  in  Schedule  A,  2. 

His  account  therefore  should  be  stated  as  follows  : 

Dr. 

Inventory,  stock,  actual  value,           .         .         .  $1,416.71 

Stock  not  inventoried  (J.  B.  Ellison  &  Sons),       .  828.78 

Sale  of  fixtures  at  auction,        ....  249.38 

Book  accounts  collected,       .....  958.42 

Auction  sale  of  uncollected  accounts,        .         .  10 

Collections  of  old  judgments,  &c.,       .         .        .  330.25 

$3,793.54 

Cr. 

Expenses  of  administering  estate,    .         .         .  $196.79 

Preferred  claims  paid  and  allowed,       .         .         .       1,169.83—1,366.62 


Balance  in  hands  of  assignee, $2,426.92 

This  sum  chargeable  to  the  assignee  is  greater  than  the 
amount  with  which  he  is  charged  in  the  final  decree  from 
which  he  appeals ;  biit  as  the  contesting  creditor  de  Neuf- 
ville  does  not  appeal  from  such  decree  it  should  therefore 
be  affirmed  with  costs. 

There  remains  to  be  considered  the  appeal  of  John  B. 
Ellison  &  Sons.  This  firm  claimed  the  goods  above  referred 
to  amounting  in  value  as  it  is  stated  to  $828.78,  and  de- 
manded the  value  thereof  to  be  paid  them  out  of  the  funds 
in  the  assignee's  hands,  on  the  ground  that  the  assignee  had 
converted  the  goods  to  the  use  of  the  estate.  The  referee 
refused  to  consider  the  claim  because  it  was  not  involved  in 
the  reference  of  the  accounts.  In  this  ruling  he  was  cor- 
rect. The  reference  was  "  to  audit  and  adjust  the  accounts 
of  the  assignee,  heretofore  filed  ;  to  ascertain  and  report  the 
amount  of  money  with  which  the  assignee  was  chargeable 
at  the  time  of  the  filing  of  his  accounts  heretofore  filed  ; 
and  to  ascertain  the  amount  of  commissions  which  the 
assignee  was  entitled  to  retain  and  the  amounts  he  ought  to 
retain  or  pay  out  for  expenses  of  administration,  including 


NEW  YORK— MARCH,  1885.  113 

Matter  of  Marklin. 

the  expenses  of  his  accounting,  and  for  clerk  hire,  counsel 
fees  and  disbursements.  There  was  no  submission  of  the 
claim  of  J.  B.  Ellison  &  Sons  to  a  portion  of  the  assigned 
stock  or  its  proceeds.  Their  claim  might  have  been  the 
subject  of  a  trial  before  a  jury  or  a  referee  under  section  26 
of  the  Assignment  Act,  had  they  chosen  to  ask  for  such  a 
trial.  They  had  notice  from  the  account  of  the  assignee  as 
filed  that  he  claimed  the  goods  as  part  of  the  assigned  es- 
tate. When  the  referee  refused  to  find  as  they  requested 
upon  the  evidence  they  offered  to  support  their  claim,  they 
had  notice  of  the  want  of  an  effective  proceeding  on  their* 
part  to  protect  their  rights  if  they  had  any.  Yet  they  con- 
tented themselves  with  filing  exceptions  to  the  report  and 
appealing  from  the  decree.  We  have  no  power  without  the 
trial  provided  in  section  26  to  afford  the  relief  asked.  This 
is  a  proceeding  for  a  final  accounting  under  section  20  of 
the  act.  Our  powers  are  prescribed  and  limited  by  that 
section.  The  claims  we-  are  to  adjudicate  upon  under  the 
4th  subdivision  of  the  section  are  (as  appears  by  the  con- 
text), the  claims  of  creditors  of  the  assignors  for  a  propor- 
tional part  of  the  fund  to  be  distributed,  not  claims  of  third 
parties  in  hostility  to  the  assignment,  or,  as  in  this  case, 
claims  against  the  assignee  for  conversion. 

But  there  was  no  conversion  by  the  assignee.  The  as- 
signee made  up  the  goods  of  J.  B.  Ellison  &  Sons  and  sold 
and  disposed  of  them  with  their  consent.  This  was  done 
because  the  assignors  had  already  cut  and  partially  con- 
verted into  garments  the  said  goods.  This  the  assignors 
had  the  right  to  do  under  contract  with  J.  B.  Ellison  & 
Sons  ;  and  there  is  no  reliable  testimony  that  there  was  any 
agreement  to  account  for  the  goods.  The  assignors  do  not 
say  so  :  Mr.  Orsor  says  the  arrangement  was  that  the  goods 
were  to  be  cut  up  if  they  had  customers  for  them,  and  that 
they  were  to  pay  for  such  as  were  used.  This  was  a  sale. 
The  only  witness  on  the  other  side  was  Mr.  Lambeth,  agent 
of  J.  B.  Ellison  &  Sons,  and  he  has  evidently  no  personal 
knowledge  of  the  agreement  between  them  and  the  as- 
signors. 

VOL.  XIII— 8 
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The  decree  must  be  affirmed,  with  costs  in  favor  of  Charles 
de  Neufville  against  the-  assignee  personally  and  J.  B.  Elli- 
son &  Sons. 

VAN  HOESEN,  J.,  concurred. 

Decree  affirmed,  with  costs,  as  directed  in  the  opinion. 


JOHN  MERLETTE,  Respondent,  against  THE  NORTH  AND 
EAST  RIVER  STEAMBOAT  COMPANY,  Appellant. 

(Decided  March  13th,  1885). 

In  an  action  for  wages,  it  is  no  defense  that  the  employ^  had  misconducted 
himself  in  his  employment  by  negligently  injuring  a  third  person, 
thereby  exposing  the  employer  to  liability  for  damages;  unless  the 
employer  has  actually  paid,  or  at  least  been  adjudged  liable  to  pay,  dam- 
ages for  such  negligence  of  the  employe. 

APPEAL  from  a  judgment  of  the  district  court  in  the 
City  of  New  York  for  the  Second  Judicial  District. 

The  facts  are  stated  in  the  opinions. 
Scudder  £  Carter,  for  appellant. 
S.  W.  Carey,  for  respondent. 

VAN  HOESEN,  J. — I  tHink  that  this  judgment  should  be 
affirmed.  But  one  question  is  presented  by  this  appeal. 
Tennent,  the  assignor  of  the  plaintiff,  was  a  pilot  and  steam- 
boat captain  in  the  employ  of  the  defendant  at  monthly 
wages,  and  whilst  steering  one  of  defendant's  steamboats 
ran  her  into  a  tug-boat,  which  was  sunk  by  the  collision. 
The  tug-boat  was  raised,  and  having  been  badly  injured  was 
sold  for  a  small  sum.  The  owners  of  the  tug-boat  then 
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libelled  in  admiralty  the  defendant's  steamboat,  and  the  de- 
fendant interposed  an  answer.  The  action  in  admiralty  has 
not  yet  been  tried,  and  no  judgment  or  decree  adjudging 
the  defendant  liable  for  the  damages  caused  by  the  collision 
has  been  pronounced.  The  plaintiff,  as  the  assignee  of 
Tennent,  brought  this  action,  to  recover  the  amount  of  one 
month's  wages,  alleged  to  be  due  to  Tennent.  The  defendant 
pleaded,  first,  a  general  denial,  and  secondly,  a  set-off;  the 
set-off  being  that  Tennent  had  misconducted  himself  in  his 
employment  by  negligently  and  carelessly  running  the 
steamboat  into  the  tug,  and  thereby  exposing  the  defendant 
to  liability  for  large  damages. 

The  question  is,  has  the  steamboat  company  a  right  to 
recover  damages  from  Tennent  before  it  has  be%en  compelled 
to  pay  damages  to  the  owner  of  the  tug  ? 

Though  the  steamboat  company  makes  its  claim  by  way 
of  answer,  and  asks  no  affirmative  relief  against  Tennent, 
the  case  is  the  same  as  if  the  company  had  brought  an 
action  for  negligence  against  Tennent.  In  an  action  of  that 
kind,  what  damages  could  the  plaintiff  recover?  Mani- 
festly, nominal  damages  only.  The  plaintiff  would  be 
bound  to  prove  the  extent  of  his  loss ;  but  how  could  he 
prove  that  when  there  was  no  possible  way  to  foretell  what 
amount  he  would  be  compelled  to  pay,  or  whether  he  would 
be  adjudged  liable  to  pay  any  damages  at  all  ? 

It  appears  by  the  evidence  that  the  defendant  con-tests 
the  question  of  its  liability  to  the  owners  of  the  tug.  Sup- 
pose that  it  should  be  successful  in  its  defense ;  what  loss 
would  Tennent  then  be  liable  for  ?  If  it  should  succeed  in 
this  action  and  afterwards  succeed  in  the  admiralty  suit,  it 
would  appear  that  the  decision  of  this  case  had  gone  upon 
an  entirely  unfounded  assumption,  an  assumption  that  in 
the  admiralty  suit  damages  large  enough  to  cover  Tennent's 
claim  would  be  awarded  against  the  company. 

The  true  rule  is  that  the  company  will  have  no  claim 
against  Tennent  until  it  has  actually  paid  (or  at  least  been 
adjudged  liable  to  pay)  damages  for  his  negligence  (^ 
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v.  New  River  Company,  4  Term.  589 ;    Zulkee  v.    Wing,  20 
Wis.  408;  Thompson  on  Negligence,  p.  1061). 

Judgment  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

A  motion  by  the  respondent  for  leave  to  appeal  from  the 
above  decision  to  the  Court  of  Appeals  was  heard  at  the 
General  Term,  May,  1885,  and  the  following  decision  was 
rendered  thereupon,  June  1st,  1885. 

ALLEX,  J. — I  see  no  occasion  to  send  the  case  to  the 
Court  of  Appeals.  The  ground  upon  which  the  application 
is  made  is  that  the  judgment  in  this  action  will  be  a  bar  to 
any  future  action  by  the  owners  of  the  steamboat  against 
the  plaintiff,  if  they  should  be  compelled  to  pay  damages  to 
the  owners  of  the  tug-boat,  upon  the  ground  that  the  tug 
was  sunk  through  the  negligence  of  the  plaintiff  in  piloting 
defendant's  steamboat. 

If  the  defendants,  when  this  action  was  brought,  had  sus- 
tained any  damages  by  reason  of  the  plaintiff's  negligence 
when  acting  as  the  pilot  of  their  boat,  the  judgment  in  this 
action  would  undoubtedly  have  been  a  bar  to  a  future  action 
by  the  defendants  against  him  to  recover  damages  for  his 
negligence ;  for  in  an  action  for  services  a  defendant  may 
recoup  damages  that  he  has  suffered  through  the  plaintiff's 
negligence,  as  the  law  implies  an  obligation  on  the  plaint- 
iff's part,  that  he  will  exercise  ordinary  care  in  the  defend- 
ant's service,  and  if  he  does  not,  and  damage  is  occasioned 
thereby,  such  damage  may  be  recouped  against  the  plaint- 
iff's  claims  for  services  (Still  v.  Hall,  20  Wend.  52  ;  Ives  v. 
VanEpps,  22  Wend.  155 ;  Allaire  Works  v.  Guion,  10  Barb. 
155 ;  Vassear  v.  Livingston,  13  N.  Y.  248) ;  or  where  a 
recovery  is  had  for  freight,  it  is  a  bar  to  an  action  thereafter 
for  damages  for  the  non-performance  by  the  carrier  of  his 
contract  (Dunham  v.  Bower,  77  N.  Y.  76)  ;  as  the  recovery 
by  a  physician  for  his  services  is  a  bar  to  an  action  there- 
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after  against  him  for  malpractice,  as  his  want  of  skill  might 
have  been  set  up  as  a  defense  to  his  claim  for  services. 
These  cases  are  referred  to  because  they  are  the  authorities 
upon  which  the  defendants  rely  for  this  motion. 

But  in  this  case  the  defendants  sustained  no  damage.  It 
is  very  probable  from  the  plaintiff's  admission  to  the  defend- 
ants' counsel  that  this  collision  and  the  sinking  of  the  tug- 
boat might  have  been  prevented  by  the  exercise  of  greater 
care  on  the  part  of  the  plaintiff,  and  that  the  defendants 
may  be  held  responsible  for  the  injury,  as  an  injury  caused 
by  the  negligence  of  a  pilot  in  their  employment.  But 
however  that  may  be,  the  defendants  had  sustained  no  dam- 
age for  this  injury  which  they  could,  when  this  action  was 
brought,  recoup  against  the  plaintiff's  claim  for  his  services, 
or  set  up  by  way  of  counterclaim ;  and  if  they  are  compelled 
to  -  pay  damages  hereafter  for  this  collision  as  an  injury 
caused  by  the  plaintiff's  negligence  when  in  their  employ- 
ment, we  do  not  see  how  this  judgment  can  be  any  bar  to 
an  action  by  them  to  recover  from  the  plaintiff  an  equiva- 
lent for  the  damages  they  may  be  compelled  hereafter  to 
pay  on  his  account. 

It  is  sufficient  to  state  the  rule  as  laid  down  in  Dunham 
v.  Bower  (supra*),  that  a  judgment  "  is  final  and  conclusive 
as  to  the  matters  actually  litigated  and  decided,  and  as  to 
matters  necessarily  involved  in  the  litigation  and  which 
might  have  been  litigated ; "  but  the  defendants  had  sus- 
tained no  such  damage  when  this  action  was  brought  and 
tried,  and  therefore  no  such  question  as  the  plaintiff's  lia- 
bility to  them  could  have  been  litigated  in  it,  or  was  in  any 
way  involved. 

It  is  sometimes  difficult,  says  Chief  Justice  CHURCH,  in 
the  case  above  cited,  to  draw  the  line  between  a  judgment 
which  will  operate  as  a  bar  to  an  action  for  a  specified  claim, 
and  one  which  leaves  the  claim  outstanding  to  be  enforced 
by  a  cross-action.  "  It  depends,"  he  says,  "  in  a  great  meas- 
ure upon  the  nature  of  the  demand  litigated,  the  relation 
the  claim  sought  to  be  enforced  bears  to  it,  and  the  circum- 
stances attending  it." 
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But  in  this  case  there  was  no  outstanding  claim,  nor  will 
one  arise  until  the  defendants  are  compelled  to  and  have 
paid  damages  for  the  sinking  of  the  tug-boat  through  the 
plaintiff's  negligence  ;  an  event  which  has  not  taken  place 
and  even  may  not. 

That  constitutes,  therefore,  no  reason  for  sending  this 
case  to  the  Court  of  Appeals,  and  there  is  nothing  in  the 
application  showing  that  the  question  passed  upon  by  us 
should  be  sent  there ;  as  all  that  has  been  held  in  this  court 
is  that  the  defendants  could  not  recoup  against  the  plaint- 
iff's claim  for  services,  or  set  up  as  a  counterclaim,  damages 
occasioned  to  them  by  the  plaintiff's  negligence.  When  the 
action  was  brought  and  tried,  they  had  no  defense  to  the 
action  to  recover  his  salary. 

The  application  must  be  denied. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Motion  denied. 


THE  NEW  YORK  CABLE  RAILWAY  COMPANY,  Appellant, 
against  THE  FORTY-SECOND  STREET,  MANHATTAN  AND 
ST.  NICHOLAS  AVENUE  RAILWAY  COMPANY,  Respond- 
ent. 

(Decided  March  13th,  1885). 

Under  the  provisions  of  the  Rapid  Transit  Act  (L.  1875  c.  606),  the  location, 
by  the  Rapid  Transit  Commissioners,  of  the  routes  projected  by  a  com- 
pany chartered  under  the  act  to  operate  a  railroad  in  the  streets  of  the 
City  of  New  York,  so  long  as  the  company  has  not  obtained  the  consent 
of  the  property  owners  or  of  the  local  authorities,  or  the  determination 
of  commissioners  appointed  by  the  Supreme  Court,  that  the  railroad 
ought  to  be  constructed,  required  by  the  act,  does  not  confer  upon  the 
company  any  right  in  such  streets  which  would  entitle  it  to  an  injunc- 
tion against  the  construction  of  another  railroad  therein. 

The  requirement  of  the  act,  that  the  Rapid  Transit  Commissioners  shall 
fix  the  time  within  which  such  railroad  shall  be  constructed,  is  not  com- 
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plied  with  by  their  designating  a  certain  period  of  time  after  the  consents 
required  by  the  act  shall  have  been  obtained. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
continue  a  preliminary  injunction. 

The  facts  are  stated  in  the  following  opinion  rendered  at 
the  Special  Term,  September  29th,  1884,  upon  the  motion 
by  plaintiff  to  continue  the  preliminary  injunction  previ- 
ously granted. 


J.  F.  DALY,  J. — The  plaintiff  is  a  railroad  company  char- 
tered under  the  provisions  of  the  Rapid  Transit  Act  (L. 
1875  c.  606),  to  operate  a  railroad  through  certain  streets  of 
the  City  of  New  York,  by  steam  power,  according  to  what 
is  called  the  "  cable  "  system.  The  routes  of  the  plaintiff, 
as  laid  out  by  the  Rapid  Transit  Commissioners,  are  twenty- 
nine  in  number  and  embrace  many  miles  of  streets,  among 
others  a  part  of  Forty-second  Street  and  of  the  First  Avenue, 
which  is  route  No.  12.  A  preliminary  injunction  has  been 
granted  against  the  laying  of  the  tracks  by  defendants 
through  Forty-second  Street  and  the  First  Avenue  under 
authority  derived  from  the  act  of  1884,  and  the  plaintiff 
moves  for  a  continuance  of  the  injunction. 

The  plaintiff  claims  the  exclusive  right  to  construct  a 
surface  railroad  upon  the  disputed  street  and  avenue  by 
virtue  of  the  provisions  of  the  aforesaid  act  of  1875.  By 
the  4th  section  of  that  act  the  commissioners  have  "exclu- 
sive power  to  locate  the  route  or  routes,"  but  such  power  is 
subject  to  the  condition  that  the  consent  of  the  owners  of 
one  half  in  value  of  the  property  on  the  street  and  the  con- 
sent of  the  local  authorities  "  be  first  obtained,"  and  failing 
that,  that  commissioners  appointed  by  the  Supreme  Court, 
after  a  hearing  of  all  parties  interested,  shall  determine  that 
the  railroad  ought  to  be  constructed  and  their  determination 
be  confirmed  by  the  court. 

The  routes  of  the  plaintiff  through  the  streets  of  the  city 
have  been  located  by  the  Rapid  Transit  Commission,  but 
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the  railway  has  not  been  constructed,  nor  has  the  plaintiff 
obtained  the  consent  of  the  property  owners  or  of  the  local 
authorities,  or  the  determination  of  commissioners  appointed 
by  the  Supreme  Court.  These  are  indispensable  to  any 
claim  of  right  in  the  streets,  exclusive  or  otherwise.  The 
power  of  the  commissioners  under  the  act  of  1875  to  locate 
exclusive  routes  is  dependent  upon  them.  The  authority 
conferred  by  the  act  of  the  legislature  is  merely  the  consent 
of  the  public  {Matter  of  New  York  Elevated  R.  R.  Co.,  3 
Abb.  N.  C.  426),  and  by  the  terms  of  the  act,  the  public 
consent  is  conditioned  upon  the  ability  to  obtain  the  consent 
of  the  property  owners  and  the  local  authorities,  or  failing 
these,  the  approval  of  the  Supreme  Court.  The  public 
consent  and  the  other  permission  must  concur  to  give  any 
right.  One  without  the  other  is  wholly  ineffectual,  and 
leaves  the  plaintiff  without  any  authority  to  construct  its 
railroad.  This  is  pointed  out  in  one  of  the  opinions  of 
counsel  on  which  plaintiff  relies.  A  full  compliance  with 
the  act  of  1875  is  necessary  before  any  right  attaches.  The 
mere  intention  of  applying  for  the  consent  of  the  property 
owners  and  local  authorities  in  the  hope  or  expectation  of 
obtaining  them,  gives  no  right ;  and  this  is  all  that  plaintiff 
has  at  present  {Houston,  W.  >St.  $•  P.  F.  R.  R.  Co.  v.  Forty- 
second  Street  R.  R.  Co.,  per  VAN  BUUNT,  J.,  September, 
1884).  It  is  not  necessary  to  discuss  the  question  whether 
the  consents  of  the  property  holders  to  any  proposed  route 
must  first  be  obtained  before  the  commissioners  have  power 
to  locate,  according  to  the  letter  of  the  act.  It  is  a  reasona- 
ble construction  that  the  company  organized  under  the  act 
may  apply  for  the  consent  to  routes  previously  fixed  by  the 
commissioners,  but  it  is  certain  that  such  consent  must  first 
be  obtained  before  the  location  by  the  commissioners  ope- 
rates in  any  manner  to  confer  any  right,  inchoate  or  other. 

There  seems  to  be  a  failure  to  comply  with  the  act  of 
1875  on  the  plaintiff's  part,  in  another  particular.  The 
Rapid  Transit  Commissioners  are  required  to  fix  and  deter- 
mine the  time  within  which  the  plaintiff's  railway,  or  a  por- 
tion of  it,  shall  be  constructed  and  ready  for  operation.  The 
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commissioners  have  designated  as  such  time  (as  stated  in 
plaintiff's  brief),  eighteen  months  after  the  consents  speci- 
fied in  the  fourth  section  of  the  act  have  been  obtained. 
As  those  consents  depend  upon  the  will  of  the  property 
owners  and  of  the  local  authorities,  and  as  the  approval  of 
the  Supreme  Court  rests  in  its  discretion  after  the  commis- 
sioners appointed  by  it  have  exercised  theirs,  the  time  al- 
lowed the  company  is  wholly  indefinite  and  uncertain,  not- 
withstanding the  clear  enactment  that  it  should  be  a  fixed 
time.  Plaintiff  claims  that  the  courts  will  aid  in  determin- 
ing the  time  by  declaring  what  is  a  reasonable  period  to  be 
allowed  the  company  to  obtain  the  consents,  and  that  the 
eighteen  months  will  run  from  the  expiration  of  such  reason- 
able time.  But  this  construction  of  the  act  leaves  it  to  the 
court,  and  not  to  the  commissioners,  to  fix  the  period ;  and 
the  positive  enactment  is  that  such  determination  is  to  be 
made  by  the  latter.  The  legislature  really  intended  that 
those  officers  should  consider  all  the  circumstances,  pass 
upon  the  question  of  reasonable  time,  and  leave  nothing 
uncertain  about  the  period  fixed.  There  is  no  authority  for 
a  resort  to  the  courts  to  determine  the  question.  As  the. 
case  stands,  the  fixed  period  intended  by  the  act  fluctuates 
anywhere  between  eighteen  months  and  a  time  which  some 
other  authority  may  at  some  indefinite  period  decide  to  be 
proper  to  allow  the  company. 

These  objections  I  believe  to  be  too  serious  to  warrant 
me  in  continuing  the  plaintiff's  injunction.  It  is  therefore 
dissolved,  with  $10  costs. 

From  the  order  entered  upon  this  decision,  plaintiff  ap- 
pealed. 

C.  P.  Shaw,  for  appellant. 
Wm.  O.  Trull,  for  respondent. 

VAN  HOES  EN,  J. — We  think  that  the  order  appealed 
from  should  be  affirmed,  for  the  reasons  given  by  the  judge 
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at  Special  Term,  as  well  as  for  other  reasons  that  may  be 
given  hereafter. 

LARREMORE  and  ALLEN,  JJ.,  concurred. 
Order  affirmed,  with  costs  and  disbursements. 


FREDERICK  M.  PEYSER,  Respondent,  against  THE  METRO- 
POLITAN ELEVATED  RAILWAY  COMPANY,  Appellant. 

(Decided  March  13th,  1885). 

Owners  of  land  abutting  on  a  public  street  in  the  City  of  New  York, 
opened  under  the  act  of  April  19th,  1813,  are  presumed  to  have  been 
assessed  for  the  benefit  to  their  lands  and  the  structures  which  might 
be  erected  thereon  by  having  such  street  open  in  front  thereof,  assuring 
light,  air,  and  access  thereto,  while  the  street  should  remain  a  public 
street;  and  they  are  entitled  to  compensation  for  a  permanent  diminu- 
tion of  such  light,  air  and  access  caused  by  the  erection  of  an  elevated 
railway  in  the  street,  authorized  by  the  legislature  for  the  public  use. 

In  an  action  by  such  an  owner  against  an  elevated  railway  company  for 
damages  from  the  erection,  maintenance  and  operation  by  defendant  of 
such  a  railway  in  the  street  in  front  of  his  dwelling-house.  Held,  that 
evidence  was  admissible  on  behalf  of  plaintiff  of  the  darkening  of  his 
windows  by  the  passage  of  trains  and  the  emission  of  smoke  and  steam, 
as  well  as  of  obscuration  of  light  by  the  structure;  also  of  the  emission 
of  smoke  and  stench,  compelling  occupants  of  the  house  to  keep  the 
windows  closed,  thereby  causing  deprivation  of  air;  also  of  dampness 
in  the  street,  and  consequent  bad  smells  caused  by  interception  of  sun, 
light  and  air  by  the  structure,  as  showing  diminished  circulation  of  air; 
but  that  no  recovery  could  be  had  on  account  of  the  noise  caused  by 
the  passage  of  trains,  nor  for  the  shaking  of  plaintiff's  wall  by  reason 
of  the  vibration  of  the  railroad  structure,  the  cause  appearing  to  be  thai 
one  of  the  columns  of  the  structure  was  placed  in  the  street  close  to  the 
wall  of  a  vault  in  front  of  the  house,  which  wall  was  a  continuation  into 
the  street  of  the  party-wall  of  the  house;  that  while  evidence  as  to  dimi- 
nution of  rental  received  by  plaintiff  from  his  house  was  proper,  as 
some  indication  of  the  value  of  the  property,  evidence  as  to  the  effects 
of  the  railroad  structure  upon  the  value  of  other  premises  in  the  vicin- 
ity belonging  to  other  persons  was  improper;  and  that  testimony  of  ex- 
perts was  admissible  as  to  diminished  value  of  plaintiff's  property,  and 
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generally  of  all  property  in  the  street  caused  by  obstruction  to  light, 
air  and  access,  but  not  as  to  the  effect  of  the  railroad  structure  upon 
other  specific  property  in  the  street. 

The  damage  recoverable  in  such  a  case  is  the  loss  occasioned  by  the  perma- 
nent diminution  of  value  of  plaintiff's  property  caused  by  loss  or  obstruc- 
tion of  light,  air  and  access,  resulting  directly  from  defendant's  structure 
and  its  uses. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  the  erec- 
tion, maintenance  and  operation  of  an  elevated  railroad 
structure  in  front  of  the  plaintiff's  dwelling-house,  No.  106 
Amity  Street.  The  complaint  set  forth  that  Amity  Street 
was  opened  under  the  act  of  April  19th,  1813  ;  that  plaintiff 
owned  the  house,  and  had  an  easement  in  the  street  for 
light,  air  and  access  ;  that  defendant  took  possession  of  the 
street  and  erected  a  permanent  structure  thereon,  which 
deprived  plaintiff  of  part  of  his  light,  air  and  access,  and 
that  this  was  done  without  any  proceeding  to  acquire  the 
property  so  taken  by  condemnation.  It  was  also  alleged 
that  defendant's  trains  made  noises  and  emitted  odors,  smoke 
and  cinders  injuring  the  use  of  the  premises,  and  caused 
vibrations  which  injured  the  plaintiff's  walls,  all  to  his  dam- 
age in  $7,000. 

Defendant  justified  the  use  of  the  street  under  the  several 
acts  of  the  legislature  authorizing  the  building  of  elevated 
railways,  denied  the  taking  or  impairment  of  any  easement 
or  property  of  plaintiff,  and  denied  the  damage  alleged. 

Upon  trial  before  a  referee,  the  complaint  was  dismissed 
upon  the  merits,  with  costs,  and  judgment  for  defendant 
was  entered  upon  the  report  of  the  referee.  From  the  judg- 
ment plaintiff  appealed.  This  appeal  was  heard  at  the  Gen- 
eral Term,  March,  1883,  and  the  following  opinion  was 
rendered  thereon. 


BRUNT,  J.  —  The  counsel  for  the  respondents  have 
claimed  that  the  decision  of  the  case  of  Story  v.  New  York 
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Elevated  R.  R.  Co.  by  the  Court  of  Appeals,  does  not  apply- 
to  the  case  at  bar,  because  the  deed  from  the  city  of  the 
Story  lot  contained  a  covenant  that  Front  Street  should  be 
and  remain  an  open  street  forever,  and  no  such  covenant 
can  be  shown  by  the  plaintiff  in  respect  to  this  lot. 

What  the  plaintiff  does  show  is,  that  the  street  in  front 
of  his  lot  was  opened  under  the  act  of  1813,  and  the  pre- 
sumption is  that  the  abutting  owners  paid  for  the  said  street 
by  being  assessed  for  the  benefits  which  the  opening  of  said 
street  would  confer  upon  their  property.  They  having  paid 
for  such  benefits,  they  are  entitled  to  enjoy  them,  and  cer- 
tainly have  an  equal,  if  not  greater,  title  to  such  enjoyment 
than  if  there  had  been  a  covenant  made  that  the  street 
should  be  and  remain  open  forever.  It  may  be  true  that 
the  courts  of  this  state  have  gone  very  far  toward  deciding 
that  abutting  owners  have  no  rights,  although  they  have 
bought  and  paid  for  the  same,  which  the  legislature  are 
bound  to  respect ;  but  the  majority  of  the  court  in  the  Story 
case  clearly  held  that  where  light,  air  and  access  are  inter- 
fered with,  to  which  an  abutting  owner  is  entitled  by  grant 
or  contract  by  any  corporation  acting  under  authority  of  the 
legislature,  damages  for  such  interference  must  be  paid. 
Tt  would  seem,  therefore,  that  the  Story  case  is  decisive  of 
the  case  at  bar. 

It  was  urged  by  the  plaintiff  and  appellant  that  no  new 
trial  should  be  had  in  this  action,  because  the  referee  has 
found  all  the  facts  necessary  to  enable  the  court  to  give  the 
plaintiff  an  affirmative  judgment.  What  objections  the  de- 
fendants may  have  had  to  testimony  offered  by  the  plaintiff 
upon  the  question  of  damages,  or  to  the  findings  of  the 
referee,  are  not  before  us. 

Whether  the  defendants  may  not  have  relied  to  some 
extent  upon  the  then  condition  of  the  decisions,  as  to  their 
liability,  in  offering  their  evidence,  we  do  not  know ;  and 
certainly  the  General  Term  cannot  deprive  the  defendants 
of  their  right  to  be  heard  upon  exceptions  taken  to  evidence 
and  their  right  to  except  to  the  referee's  findings. 
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The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

In  accordance  with  the  foregoing  opinion,  a  second  trial 
was  had  in  April,  1884,  by  a  jury,  at  which  the  jury  found 
a  verdict  for  plaintiff.  A  motion  by  defendant  for  a  new 
trial  was  denied,  and  judgment  for  plaintiff  was  entered  on 
the  verdict.  From  the  judgment  and  the  order  denying  the 
motion  for  a  new  trial,  defendant  appealed. 

Henry  H.  Anderson  and  Charles  F.  Bauerdorf,  for  ap- 
pellant. 

Charles  E.  Whitehead,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts,  as  above].  If 
defendant,  by  the  erection  of  its  permanent  structure  in 
Amity  Street,  deprived  plaintiff  of  any  part  of  his  easement 
in  that  street,  as  abutting  owner,  he  should  have  compen- 
sation. 

When  Amity  Street  was  opened  as  a  public  street,  the 
abutting  owners  were  assessed  for  the  benefit  to  their  lots 
and  the  structures  which  might  be  erected  thereon,  by  hav- 
ing a  public  street  forever  open  in  front  thereof,  assuring 
light,  air  and  access  thereto,  while  the  street  remained  a 
public  street.  The  legislature  had  the  right  to  close  the 
street,  and  thus  to  take  away  the  benefits  and  easements 
which  the  adjoining  owners  possessed,  but  not  without  com- 
pensating such  owners  for  the  damage  sustained  thereby. 
The  legislature  had  authority  also  to  authorize,  for  the 
public  uses,  the  erection  of  the  defendant's  structure  upon 
Amity  Street ;  but  if  such  structure  diminishes  permanently 
the  light,  air  and  access  to  adjoining  property,  it  takes  away 
the  private  owner's  easement  to  a  proportionate  extent  for 
the  public  use,  and  compensation  must  be  made  therefor 
(Story  v.  New  York  Elevated  R.  Co.,  90  N.  Y.  122). 

The  proof  in  this  case  showed  the  height,  size  and  extent 
of  the  permanent  structure  erected  by  the  defendants  for 
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their  elevated  railroad  in  Amity  Street,  and  it  was  proved 
that  trains  passed  thereon,  to  and  fro,  at  intervals  of  two 
minutes,  all  day.  The  noise  made,  and  smoke,  stench  and 
cinders  emitted  from  the  engines  were  described.  It  was 
shown  that  the  light  of  the  lower  floors  was  diminished,  and 
that  the  windows  had  to  be  closed  to  exclude  the  smoke, 
stench  and  cinders.  The  jury  might  have  found,  from  the 
mere  erection  of  the  structure  and  the  passage  of  trains,  as 
described  in  the  evidence,  that  there  was  a  diminution  of  the 
plaintiff's  light  and  air.  No  such  permanent  structure,  with 
the  almost  incessant  passage  of  long  trains  of  cars  upon  it, 
both  ways,  could  be  erected  and  maintained  in  a  street,  of 
the  width  of  Amity  Street,  without  affecting  those  ease- 
ments of  the  plaintiff,  and  he  was  clearly  entitled  to  a 
verdict. 

The  only  questions  to  be  considered  are  the  exceptions 
to  the  admission  or  rejection  of  testimony,  to  the  charge, 
and  to  the  amount  of  the  verdict. 

The  exceptions  as  to  the  evidence  may  be  placed  in 
classes,  and  disposed  of  generally. 

All  the  evidence  as  to  the  darkening  of  plaintiff's  win- 
dows by  the  passage  of  trains  and  the  emission  of  smoke 
and  steam,  was  properly  admitted.  The  elevated  structure 
was  built  to  permit  the  passage  of  these  trains,  and  to  at- 
tempt to  distinguish  between  the  obscuration  of  light  caused 
by  the  structure  exclusively,  is  not  to  be  justified  on  prin- 
ciple. The  use  of  the  street  by  the  locomotive  trains  is  not 
a  public  use,  except  in  connection  with  the  elevated  struc- 
ture, and  the  two  constitute,  in  effect,  but  one  obstruction. 

It  was  also  proper  to  admit  evidence  of  the  smoke  and 
stench  emitted  by  the  engines,  which  compelled  plaintiff's 
tenants  to  keep  the  windows  closed.  If  the  air  from  the 
street,  which  the  windows  were  intended  to  admit,  was  not 
to  be  obtained  except  accompanied  by  the  smell  and  smoke, 
and  these  latter  were  unbearable,  there  was  as  much  a 
deprivation  of  the  air  as  if  a  palpable  barrier  had  been  erec- 
ted outside  the  window. 

But  I  think  that  no  recovery  on  account  of  the  noise 
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caused  by  the  passage  of  trains  could  be  had.  The  uses  of 
a  public  street  included  the  passage  of  vehicles,  and  noise  is 
a  necessary  consequence  of  such  passage.  The  erection  of 
a  permanent  structure  and  the  use  of  steam  cars  are  not  the 
exclusive  causes  of  the  annoyance,  as  in  the  case  of  the 
obstruction  of  light  and  the  effect  on  the  air. 

The  evidence  as  to  the  diminution  of  rental  received  by  the 
plaintiff  from  his  house  was  proper,  because  the  amount  of 
rent  received  is  some  indication  of  the  market  value  of  the 
premises.  It  was  for  loss  of  the  market  value  that  the 
action  was  brought.  The  evidence,  however,  as  to  the 
effect  of  the  elevated  railroad  structure  upon  the  value  of 
other  premises  belonging  to  other  persons  was  improperly 
admitted.  Thus,  evidence  as  to  what  No.  103  West  3rd 
(or  Ahiity)  Street  is  worth  now,  or  was  worth  in  1876,  and 
what  it  cost  the  owner  in  1868,  and  the  diminution  of  rental 
value,  the  change  in  tenants,  reasons  for  their  moving,  &c., 
&c.,  was  wholly  irrelevant  to  the  plaintiff's  cause  of  action. 
It  introduced  a  new  issue  which  defendants  were  not  to  be 
expected  to  try.  Each  claim  of  each  owner  in  the  street  must 
rest  upon  its  own  legal  basis  without  support  or  evidence  as 
to  damage  done  to  other  property.  There  is,  however,  no 
objection  to  any  resident  along  the  line  of  the  street  testify- 
ing generally  to  the  obstruction  of  light  and  to  smoke,  steam 
or  stench  caused  by  the  railroad  and  the  trains. 

I  think  that  the  admission  of  evidence  of  the  shaking  of 
the  plaintiff's  wall,  and  that  he  was  compelled  to  take  it 
down  and  re-build  by  reason  of  the  vibration  of  the  railroad 
structure,  was  improper.  It  was  alleged  that  the  defendant 
had  placed  one  of  the  columns  of  its  structure  against  the 
plaintiff's  wall,  but  it  appeared  from  the  proof  that  the 
column  was  placed  in  the  vault  in  front  of  the  plaintiff's 
house  and  was  built  close  to  the  wall  of  the  vault  which  was  a 
continuation  of  the  party  wall  of  the  house.  The  column, 
however,  did  not  rest  on  or  near  the  plaintiff's  premises,  but 
in  the  street  where  it  lawfully  might  be ;  and  if  the  vault 
or  the  walls  were  so  constructed  as  to  be  affected  by  the 
vibration,  it  was  not  a  matter  for  which  defendants  could 
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be  held  liable.  It  appears  from  the  case  that  this  view  was 
taken  by  the  trial  judge,  and  it  was  not  clear  how  the  case 
came  to  be  settled  with  an  exception  to  an  apparent  ruling 
to  the  contrary. 

I  think  the  evidence  of  dampness  in  the  street  and  conse- 
quent bad  smells  caused  by  the  interception  of  sunlight  and 
air  by  the  structure,  was  admissible  as  showing  the  dimin- 
ished circulation  of  air  in  the  street  and  consequent  loss  of 
air  to  abutting  owners. 

The  evidence  of  real  estate  dealers  and  experts  generally, 
was  admissible  as  to  the  diminished  value  of  plaintiff's 
property  and  generally  of  all  property  in  the  street  caused 
by  obstruction  to  light,  air  and  access,  but  not  as  to  the 
effect  of  the  railroad  structure  upon  other  specific  property 
in  the  street. 

As  to  the  rule  of  damages.  The  damage  recoverable  is 
the  loss  occasioned  by  the  permanent  diminution  of  value 
of  the  plaintiff's  property  caused  by  the  loss  or  obstruction 
of  light,  air  and  access  resulting  directly  from  the  defend- 
ants' structure  and  its  uses. 

There  is  no  question  as  to  loss  accruing  up  to  the  time  of 
trial  or  at  any  particular  period.  It  is  the  permanent 
injury  for  which  compensation  is  to  be  had.  If  we  regard 
this  as  an  action  to  recover  such  damages  as  would  have 
been  awarded  to  plaintiff  as  an  abutting  owner,  in  a  pro- 
ceeding under  the  statute  to  condemn  so  much  of  his  prop- 
erty or  easement  in  the  street  as  was  necessarily  to  be  taken 
for  the  erection  of  this  railroad  structure,  we  shall  arrive  at 
the  true  rule  of  damages.  In  this  view  of  the  case  it  is 
proper  to  inquire  not  only  what  loss  of  value  the  premises 
had  undergone  up  to  the  time  of  trial,  but  whether  such 
loss  is  likely  to  be  permanent  or  otherwise.  If  the  structure, 
though  it  now  diminishes  value,  will  in  time  raise  the  value 
of  the  property  in  the  street,  that  fact  may  be  shown. 

For  the  errors  in  the  admission  of  irrelevant  testimony 
indicated  above  the  judgment  should  be  reversed ;  and  this 
renders  it  unnecessary  to  consider  the  question  as  to 
whether  the  damages  given  were  excessive  or  not.  The 
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errors  in  ruling  as  to  the  testimony  were  not  cured  by  the 
charge.  We  cannot  tell  how  much  the  jury  were  influenced 
in  their  verdict  by  the  evidence  which  had  been  improperly 
admitted. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


CHARLES  F.  ULRICH,  Appellant,  against  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COMPANY,. 
Respondent. 

(Decided  March  13th,  1885). 

A  passenger  on  a  railway  train,  traveling  free  upon  a  pass  good  for  free 
passage  in  the  ordinary  cars  of  the  railroad  company,  who  pays  compen- 
sation for  transportation  in  and  is  accepted  as  a  passenger  in  a  drawing- 
room  car,  becomes  a  passenger  for  hire,  and  is  not  bound  by  stipulations 
in  the  free  pass  exempting  the  railroad  company  from  liability  to  him 
for  injuries. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 
G-eorge  Gr.  Munger,  for  appellant. 
Frank  Loomis,  for  respondent. 

VAN  HOESEN,  J. — The  defendant  contends  that,  inas- 
much as  the  plaintiff  was  riding  upon  a  free  pass,  he  cannot 
recover  even  if  his  injuries  were  caused  by  the  negligence 
VOL.  xni— 9 
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of  its  servants.  The  law  of  this  state  is  that  "  an  individual 
transported  over  the  route  of  a  carrier  of  passengers  may 
debar  himself,  by  a  contract  founded  upon  sufficient  consid- 
eration, from  any  claim  to  damages  for  injuries  to  his  person 
or  property  occasioned  by  the  negligence  of  such  corpora- 
tion during  the  course  of  transportation  "  (^Set/bolt  v.  New 
York,  Lake  Erie  £c.  R.  R.  Co.,  95  N.  Y.  573). ' 

The  pass  that  the  plaintiff  was  using  at  the  time  of  the 
accident  provides  that  "  the  person  accepting  this  free  ticket 
thereby,  and  in  consideration  thereof,  assumes  all  risk  of 
accident,  and  expressly  agrees  that  the  company  are  not 
common  carriers  in  respect  to  him,  and  shall  not  be  liable, 
under  any  circumstances,  whether  of  negligence  by  their 
agents  or  otherwise,  for  any  injury  to  the  person  or  for  any 
loss  or  injury  to  his  property  while  using  this  ticket."  The 
plaintiff  was  using  this  free  ticket  undoubtedly,  but  he  was 
also  using  another  ticket,  which  he  purchased  and  paid  for. 
If  he  had  been  traveling  on  the  free  pass  alone,  the  stipula- 
tions that  it  contains  would  have  been  a  bar  to  his  recovery. 
The  language  of  the  stipulation  means  that  if  the  person 
using  the  pass  accepts  free  passage  he  shall  relinquish  his 
right  to  compensation  for  injuries,  and  the  law  of  this  state 
holds  that  a  free  passage  is  itself  a  full  consideration  for  a 
contract  that  will  discharge  a  carrier  of  passengers  from  its 
common  law  liability.  The  pass  entitled  him  to  ride  in  one 
of  the  common  cars  of  the  company,  but  the  plaintiff  wished 
accommodations  of  a  better  kind,  and  therefore  he  applied 
for  transportation  in  one  of  the  drawing-room  cars  that 
form  a  part  of  the  defendant's  trains.  He  was  accepted  as 
a  passenger  in  the  drawing  room  car  called  the  Empire,  and 
paid  $1  for  transportation  in  that  car  to  New  York.  If  the 
free  pass  gave  him  the  right  to  travel  on  the  train  it  gave 
him  no  right  to  travel  in  that  car,  and  it  is  evident  that  the 
rights  and  relations  of  the  parties  were  changed  by  the  sale 
to  him  of  the  ticket  for  the  drawing-room  car.  He  became 
a  passenger  for  hire.  Of  that  there  can  be  no  doubt,  nor 
can  there  be  any  doubt  that  he  was  at  the  same  time  using 
a  free  pass.  As  a  passenger  for  hire,  who,  in  bargaining  for 
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transportation  in  the  drawing-room  car,  had  made  no  con- 
tract that  relieved  the  company  from  its  liability  for  dama- 
ges if  he  were  injured  through  its  negligence,  the  plaintiff 
has  all  the  rights  that  the  law  gives  to  ordinary  passengers  ; 
and  having  paid  for  a  ticket,  he  is  not  to  be  considered  as 
one  who,  in  consideration  of  a  free  passage,  has  agreed  not 
to  hold  the  company  liable  for  injuries.  •  The  defendant 
voluntarily  made  a  new  contract,  and  cannot  now  ignore  it 
and  insist  that  the  rights  of  the  parties  shall  be  measured 
by  a  contract  that  was  intended  to  operate  upon  a  condition 
of  affairs  that  it  has  seen  fit  to  change. 

The  defendant  has  taken  money  from  the  plaintiff  for 
carrying  him,  and  it  has  no  right  to  say  that  he  was  a  free 
passenger,  and  to  ask  the  court  to  incorporate  into  the 
drawing-room  ticket  the  provisions  of  the  free  pass. 

Of  course,  we  have  heard  the  objection  that  the  defend- 
ant did  not,  but  that  the  Wagner  Car  Company  did,  make 
the  contract  to  carry  the  plaintiff  in  the  drawing-room  car. 
We  know  nothing  of  the  arrangement  between  the  defend- 
ant and  the  Wagner  Car  Company,  but  as  no  one  without 
leave  of  the  defendant  can  run  cars  upon  its  track,  we  must 
assume  that  the  drawing-room  cars  are  run  for  the  benefit 
of  the  defendant  (Thorpe  v.  New  York  Central  frc.  R.  R. 
Co.,  76  N.  Y.  409). 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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JAMES  WALSH,  Respondent,  against  CHARLES  SCHULZ, 
Impleaded  with  Edward  Fitzpatrick  et  al.,  Appellant. 

(Decided  March  13th,  1885). 

The  exoneration  of  bail  is  governed  by  the  law  in  force  when  the  applica- 
tion for  exoneration  is  made,  not  by  the  law  existing  at  the  time  the 
undertaking  was  given. 

The  right  of  bail  to  be  exonerated  upon  the  death  of  the  principal  is  lim- 
ited, under  sections  600  and  601  of  the  Code  of  Civil  Procedure,  to  cases 
of  the  death  of  the  principal  before  the  expiration  of  the  time  to  answer 
in  the  action  against  the  bail. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  that  court  denying 
a  motion  to  exonerate  bail. 

In  a  previous  action  in  this  court,  brought  by  the  plaintiff 
James  Walsh  against  Edward  Fitzpatrick,  one  of  the  de- 
fendants in  this  action,  the  latter  was  arrested  on  the  5th 
day  of  June,  1877,  under  an  order  of  arrest  obtained  by 
plaintiff  against  him  in  the  action,  and  gave  bail  under  the 
provisions  of  the  Code  of  Civil  Procedure  then  in  force,  the 
other  defendants  in  this  action,  Charles  Schulz  and  James 
Fitzgerald,  becoming  his  sureties.  On  January  6th,  1881, 
judgment  was  recovered  and  entered  in  that  action  against 
Fitzpatrick,  and  execution  issued  against  his  property,  which 
was  returned  unsatisfied ;  and  execution  thereafter  issued 
against  his  person  was  returned,  on  January  26th,  1881,  not 
found. 

This  action  was  thereupon  brought  in  the  City  Court  of 
New  York  by  plaintiff  against  Fitzpatrick  and  his  sureties 
upon  their  undertaking.  The  summons  was  served  upon 
defendant  Schulz  on  January  28th,  1881,  and  his  time  to 
answer  expired  on  February  3d,  1881,  but  no  answer  was 
served.  The  summons  was  not  served  upon  Fitzpatrick, 
and,  on  February  18th,  1881,  he  died  at  Washington,  D.  C. 
On  February  28th,  1881,  an  order  was  entered  in  the  action 
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continuing  the  action  as  against  defendants  Schulz  and 
Fitzgerald,  and  judgment  in  the  action  for  default  of  an 
answer  was  entered  against  them.  Subsequently,  a  motion 
by  defendant  Schulz  to  open  the  default  as  against  him,  and 
for  leave  to  answer  the  complaint,  was  granted  (see  12  Daly 
103) ;  and  an  answer  was  served  by  him  setting  up,  as  a 
defense,  the  death  of  Fitzpatrick ;  and  he  then  moved,  in 
the  action,  to  be  exonerated  as  bail,  on  the  ground  of  the 
death  of  his  principal.  Upon  this  motion,  at  the  Special 
Term  of  the  City  Court,  the  opinion  which  is  referred  to  in 
the  following  opinion  of  CHARLES  P.  DALY,  Ch.  J.,  was 
rendered  by  McAoAM,  Ch.  J.,  as  follows : 

"  Section  191  of  the  old  Code  of  Procedure  re-enacted  the 
cases  for  exonerating  bail  provided  for  in  the  Revised  Stat- 
utes, as  amended  by  the  Act  of  1845  (L.  1845  c.  231 ;  Levy 
v.  Nicholas,  19  Abb.  Pr.  282,  and  1  Robt.  614).  Sections 
600  and  601  of  the  present  Code  of  Civil  Procedure  were 
substituted  for  the  provisions  of  law  previously  in  force  on 
the  same  subject.  The  determination  of  the  present  appli- 
cation depends  therefore  upon  the  construction  to  be  placed 
on  those  sections.  Section  600  provides  that  in  certain 
specified  cases  the  court  may,  'before  the  expiration  of  the 
time  to  answer,'  and  upon  notice  to  the  adverse  party,  make 
such  an  order  for  the  relief  of  the  bail,  as  justice  requires. 
Section  601  provides  that,  except  in  an  action  to  recover  a 
chattel,  the  bail  must  be  exonerated  when  either  of  the  fol- 
lowing events  occur,  '  before  the  expiration  of  the  time  to 
answer '  in  an  action  against  them :  I.  The  death  of  the 
original  defendant.  II.  His  legal  discharge  from  the  obli- 
gation to  render  himself  amenable  .  .  .  III.  His  surren- 
der to  the  sheriff  of  the  county,  etc.  The  same  section  also 
provides  that  'where  either  event  occurs  after  the  com- 
mencement of  the  action  against  the  bail,  the  court  may,  in 
its  discretion,  impose  the  payment  of  the  plaintiff's  costs 
and  expenses  incurred  after  the  return  of  the  execution 
against  the  person,  as  a  condition  of  allowing  the  exonera- 
tion.' The  first  portion  of  section  601,  therefore,  enumerates 
the  events  in  which  the  discharge  must  be  granted,  one  at 
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least  of  which  must  occur  k  before  the  expiration  of  the  time 
to  answer,'  and  the  second  portion  of  the  same  section, 
interpreted  in  harmony  with  it,  is,  by  necessary  implication, 
made  to  read,  '  where  either  event  occurs  after  the  com- 
mencement of  the  action  against  the  bail  (and  before  the 
expiration  of  the  time  to  answer),  the  court  may,  in  its  dis- 
cretion, impose  the  payment  of  costs,'  etc.  This  is  in  accord 
with  the  rule  of  interpretation  .of  statutes  which  requires 
that  all  the  parts  must  be  consonant  to  each  other — that 
which  follows  with  what  went  before — (Potter's  Dwarris 
on  Statutes,  128) ;  and  is  also  in  harmony  with  the  practice 
which  prevails  under  the  Revised  Statutes,  of  requiring  the 
bail,  where  they  applied  for  exoneration  after  suit  brought, 
to  pay  the  costs  of  the  action.  That  this  is  the  proper  con- 
struction is  evidenced  by  the  balance  of  the  section,  which 
reads,  '  and  the  court  may,  by  an  order  made  on  notice  to 
the  adverse  party,  grant  such  further  time  as  it  deems  just, 
after  answer,  for  the  surrender  of  the  original  defendant. 
In  that  case,  his  surrender  within  the  time  so  granted  has 
the  same  effect  as  if  it  had  been  made  before  answer.'  The 
provisions  of  the  Code  last  referred  to  demonstrate  that 
'after  answer'  the  surrender  of  the  original  defendant  is  the 
only  ground  upon  which  the  bail  may  be  exonerated,  and 
they  can  be  exonerated  (after  answer)  only  in  cases  in  which 
the  time  to  make  the  surrender  has  been  extended  by  order 
of  the  court.  This  provision  gives  the  court  a  discretion  to 
exonerate  the  bail  at  any  time  pending  the  action  on  sur- 
rendering the  principal,  but  it  does  not  give  any  such  power 
or  discretion  in  case  the  defendant  dies  or  is  legally  dis- 
charged so  that  he  cannot  be  surrendered.  There  may 
be  reason  for  this  discretion,  for,  according  to  the  terms  of 
the  bail  piece,  the  plaintiff  is  entitled  to  the  body  of  the 
debtor  or  the  money.  The  legal  effect  of  the  bond  is  that 
the  plaintiff  shall  have  one  or  the  other.  The  penalty  may 
be  severe,  but  it  is  a  risk  the  bail  have  voluntarily  assumed. 
It  would  have  been  absurd  to  have  inserted  in  the  Code  a 
provision  granting  time  for  the  principal  to  die,  or  to  be 
imprisoned  upon  a  criminal  charge,  or  to  be  otherwise  legally 
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discharged,  because  these  are  acts  which  the  bail  cannot 
ordinarily  control.  The  surrender  of  the  original  debtor  is 
a  thing  they  might  eventually  accomplish,  for  the  old  theory 
was,  that  the  bail  have  their  principal  upon  a  string,  and  may 
pull  the  string  whenever  they  please  (6  Modern,  231,  247). 
Later  experience  has  shown  that  some  debtors,  like  certain 
fish,  require  longer  and  stronger  linos  and  efforts  than  others 
to  bring  them  under  proper  control,  and  hence  the  provision 
in  regard  to  granting  time  to  the  bail  to  make  every  honest 
effort  to  recapture  and  surrender  their  principal  was  inserted. 
As  the  Code  contains  the  only  authority  for  exonerating 
bail,  they  must  bring  themselves  within  its  provisions,  or 
the  application  for  exoneration  must  be  denied.  Under  the 
Revised  Statutes  the  limitation  of  eight  days  after  the 
return  of  a  ca.  sa.  (2  R.  S.  383  §  34)  for  the  exoneration 
of  bail  was  not  only  regarded  as  a  statute  of  limitations, 
but  a  period  fixed  by  statute  within  which  only  it  could 
be  done  (Graham's  Pract.  2d  ed.  434 ;  2  Paine  &  Duer's 
Pract.  31,  32 ;  1  Comyn's  Dig.,  title  Bail,  R.  5 ;  Rawlinson  v. 
G-unston,  6  Term  284).  The  court  has  no  more  power  to 
extend  the  time  than  it  has  to  extend  the  statute  of  limita- 
tions or  the  time  to  appeal.  There  are  many  actions  and 
rights  given  by  statute,  provided  they  are  brought  or 
asserted  within  a  limited  time,  which  the  courts  have 
no  power  to  allow  afterwards  (for  example,  see  Jackson 
v.  Wiseburn,  5 .Wend.  136;  Caldivell  v.  Mayor,  9  Paige 
575 ;  Bank  of  Monroe  v.  Widme.r,  11  Paige  529 ;  Wait  v. 
Van  Allen,  22  N.  Y.  321;  Humphrey  v.  Chamberlain,  11 
N.  Y.  275 ;  Grout  v.  Cooper,  9  Hun  326 ;  Jackson  v.  Wood, 
24  Wend.  443;  Selover  v.  Coe,  63  N.  Y.  438;  National  State 
Bank  v.  Boi/lan,  2  Abb.  N.  C.  216).  It  is  practically  the 
same  in  regard  to  the  right  of  bail  to  be  exonerated.  Prior 
to  the  statute  the  rule  was,  if  the  principal  died  at  any  time 
before  the  return  of  the  ca.  sa.,  the  bail  were  discharged ;  but 
if  he  died  after  the  ca.  sa.  was  returnable,  although  before 
the  return  was  filed,  the  bail  were  charged  and  the  court 
could  not  relieve  them  (2  Paine  &  Duer's  Pract.  31).  The 
Revised  Statutes  relaxed  this  rule  by  allowing  the  bail 
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eight  days  after  suit  brought  within  which  to  seek  exonera- 
tion, and  now  the  Code  extends  the  time  to  apply  for  exon- 
eration in  case  the  principal  dies  '  before  the  time  to  answer 
expires,'  but  not  afterwards. 

"  The  bail  in  the  present  case  answered  without  applying 
for  exoneration,  and  the  principal  died  after  the  time  for 
answering  herein  had  expired.  According  to  the  Code,  as 
I  have  interpreted  it,  the  application  was  not  made  in  time, 
the  statute  has  run  against  the  right  to  apply  for  exonera- 
tion, there  is  no  power  in  the  court  to  extend  the  time,  and 
the  application  to  exonerate  the  bail  must  be  denied." 

From  the  order  entered  upon  this  decision  denying  the 
motion,  defendant  Schulz  appealed  to  the  General  Term  of 
the  City  Court,  which  affirmed  the  order,  for  the  reasons 
expressed  in  the  foregoing  opinion,  and  from  that  decision 
defendant  Schulz  appealed  to  this  court. 

Charles  Wehlt,  for  appellant. — The  construction  of  sec- 
tions 600  and  601  of  the  Code  of  Civil  Procedure  by  the 
judge  at  Special  Term  limiting  the  time  mentioned  in  sec- 
tion 601  by  inserting  the  words  "  and  before  the  expiration 
of  the  time  to  answer,"  is  erroneous.  Such  limitation  is 
not  necessary,  and  ought  not  therefore  to  be  annexed  by 
interpretation.  The  legislature  might  well  have  intended, 
in  enacting  this  section,  to  confer  upon  the  court  power  to 
relieve  the  bail  whenever  the  death  of  the  defendant  occurs 
pending  a  suit  upon  the  bail  bond.  There  is  nothing  in  any 
part  of  this  section  showing  the  contrary. 

The  undertaking  sued  upon  having  been  given  under  the 
old  Code,  the  rights  and  liabilities  of  the  bail  are  fixed  by 
the  old  Code,  and  not  by  section  601  of  the  new  Code. 
There  is  no  limitation  in  the  provisions  of  the  old  Code  as 
to  the  time  within  which  exoneration  is  to  be  had ;  hence  the 
court  had  power  to  grant  the  motion  {Hayes  v.  Carrington^ 
12  Abb.  Pr.  181 ;  Merritt  v.  Thompson,  1  Hilt.  553 ;  Bay- 
lies on  Sureties,  284 ;  Code  Civ.  Pro.  §  3356). 

Even  if  the  time  had  expired,  it  was  still  within  the 
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power  of  the  court  to  extend  the  time  within  which  the  bail 
might  be  exonerated  (Code  Civ.  Pro.  §§  783,  784;  Hall  v. 
Emmons,  9  Abb.  N.  S.  370). 

E.  H.  Benn,  for  respondent. — The  right  of  bail  to  be 
exonerated  is  purely  a  statutory  right.  Independent  of  the 
statute  he  could  not  be  exonerated  at  all.  By  the  Revised 
Statutes  he  was  given  eight  days  after  the  return  of  a  ca.  sa. 
(2  R.  S.  383  §  34) ;  and  no  case  can  be  shown  where,  prior 
to  the  Code,  if  the  principal  died  after  that,  the  bail  was 
exonerated.  It  was  not  only  a  statute  of  limitations,  but  a 
period  was  fixed  by  statute  within  which  only  it  could  be 
done  (Graham's  Pract.  2d  ed.  434 ;  2  Paine  &  Duer's 
Pract.  31,  32 ;  1  Comyn's  Digest,  title  Bail,  R.  5  ;  Raw- 
linson  v.  Grunston,  6  Term  284).  By  the  present  Code  the 
time  within  which  the  bail  may  be  exonerated  is  also  fixed 
with  precision.  By  that  (§  601),  he  may  be  exonerated  if  the 
principal  dies  before  the  time  of  the  bail  to  answer  in  the 
suit  brought  against  him  expires.  Just  so  much  time  is 
given  him  and  no  more,  and  the  court  has  no  more  power 
to  extend  it  than  it  has  to  extend  the  Statute  of  Limita- 
tions. In  all  cases  where  the  time  within  which  an  act  may 
be  done  is  given  or  prescribed  by  statute,  that  time  cannot 
be  extended  or  enlarged  by  the  court,  or  rather  the  court 
cannot  authorize  the  act  to  be  done  after  that  time  (See 
Jackson  v.  Wiseburu,  5  Wend.  136 ;  Codwell  v.  Mayor,  5 
Paige  572 ;  Bank  of  Monroe  v.  Widner,  11  Paige  529 ;  Wait 
v.  Van  Allen,  22  N.  Y.  321,  322;  Humphrey  v.  Chamberlain, 
11  N.  Y.  275).  In  an  action  so  brought  after  the  time 
given  by  statute  it  is  not  necessary  even  to  plead  the 
statute  ( Grout  v.  Cooper,  9  Hun  326 ;  Jackson  v.  Wood,  24 
Wend.  443 ;  Selover  v.  Coe,  63  N.  Y.  438 ;  National  State 
Bank  v.  Boylan,  2  Abb.  N.  C.  216).  It  is  precisely  the 
same  in  regard  to  the  right  of  bail  to  be  exonerated.  The 
statute  gives  them  the  right,  in  case  the  principal  dies 
before  the  time  to  answer  expires,  but  not  afterwards.  The 
right  of  exoneration  is  not  a  part  of  the  original  contract  of 
the  bail,  and  may  be  limited  or  extended  by  the  legislature 
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after  the  contract  of  the  bail  has  been  made.  The  contract 
of  the  bail,  under  section  187  of  the  old  Code,  was  that  the 
principal  should  at  all  times  render  himself  amenable  to 
the  process  of  the  court.  The  privilege  or  right  to  be 
relieved  from  his  obligation  may  be  limited,  enlarged,  or 
entirely  taken  away  without  impairing  the  contract,  anrl 
even  if  it  should  materially  affect  it,  that  would  be  no  legal 
objection  to  it  (Homer  v.  Lyman,  4  Keyes  237 ;  People  v. 
Vilas,  36  N.  Y.  459;  White  v.  Blake,  22  Wend.  612;  Gale 
v.  Wells,  7  How.  Pr.  191 ;  Matter  of  Palmer,  40  N.  Y.  561 ; 
Morse  v.  Gould,  11  N.  Y.  281 ;  Butler  v.  Palmer,  1  Hill 
324).  In  reality  the  new  code  did  not  change  the  law  at 
all.  Before  the  last  code  it  was  a  doubtful  question  in  the 
courts  how  section  191  of  the  former  code  should  be  read 
(Hayes  v.  Berryman,  21  How.  Pr.  143,  147 ;  S.  C.  12  Abb. 
Pr.  179). 

In  view  of  the  obscurity  or  uncertainty  of  the  language 
of  section  191  of  the  Code,  and  not  to  change  the  law,  the 
legislature  by  section  601  of  the  new  Code  gave  it  a  legisla- 
tive construction  and  put  it  in  other  words,  by  which  what 
was  before  obscure  and  uncertain  was  made  plain  and  clear 
(see  Commissioners'  notes  to  §  601).  Such  an  alteration 
or  change  of  phraseology  in  an  amendment,  or  in  a  substitu- 
ted section  of  a  statute,  particularly  when  doubts  have 
arisen  in  regard  to  it,  is  not,  according  to  the  rules  for  the 
construction  of  statutes,  to  be  deemed  an  alteration  or 
change  of  the  statute,  but  simply  a  legislative  construction 
of  it  (People  ex  rel  West  v.  Davenport,  91  N.  Y.  575,  591, 
592;  Matter  of  Brown,  21  Wend.  316;  Lynch  v.  Clark,  1 
Sandf.  Ch.  562,  660). 

CHARLES  P.  DALY,  Chief  Justice. — It  is  not  the  Code 
as  it  existed  when  the  undertaking  was  entered  into,  but 
the  Code  as  it  was  when  the  application  was  made  to  exon- 
erate the  bail,  that  is  to  govern,  and  the  interpretation 
put  upon  the  amended  sections  600  and  601  by  Judge 
McADAM  is  so  obvious  that  I  have  nothing  to  add.  If  the 
legislature,  as  the  appellant  argues,  in  these  amended  sec- 
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tions,  intended  that  the  courts  should  have  power  to  relieve 
the  bail  whenever  the  death  of  the  defendant  occurs,  pend- 
ing the  suit  against  the  bail,  as  was  the  case  under  section 
191  of  the  former  Code,  it  is  presumed  that  they  would  have 
left  the  provision  as  it  was,  it  being  the  part  of  wisdom  to 
leave  what  is  well  enough  alone ;  but  they  have  recast  the 
previous  provision,  and  limited  the  right  of  the  bail  to  be 
exonerated  upon  the  death  of  the  defendant  to  the  case  of 
his  death  before  the  expiration  of  the  time  to  answer  in  the 
action  brought  against  the  bail,  and  if  any  other  construc- 
tion is  to  be  put  upon  the  plain  language  of  sections  600 
and  601  that  responsibility  must  be  assumed  by  the  tribunal 
of  final  resort. 

The  order  appealed  from  should  be  affirmed. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed . 


JOHN  T.   WEEKS,  as  Executor  of  Philemon   H.  Frost, 
Plaintiff,  against  SAMUEL  McMiLLAN,  Defendant. 

(Decided  March  13th,  1885). 

A  contract  by  an  owner  of  land  whereby  he  consents  to  the  construction  of 
a  party  wall  partly  on  his  land  and  partly  on  land  of  an  adjoining  owner, 
and  agrees  for  himself,  his  heirs  and  assigns,  that  when  he  shall  use  said 
wall  he  will  pay  to  such  adjoining  owner,  his  heirs  or  assigns,  a  certain 
sum,  does  not  bind  his  subsequent  grantee  of  the  land  by  a  deed  in 
terms  subject  to  such  agreement  to  make  such  payment  upon  using  the 
party  wall;  nor  is  such  grantee  liable  as  a  trespasser  for  using  the  wall 
without  making  such  payment,  though  he  took  with  knowledge  of  the 
agreement  and  of  the  fact  that  the  payment  agreed  upon  had  not  been 
made. 

SUBMISSION  of  controversy  upon  admitted  facts. 

The  case  submitted  was  as  follows : 

"  Philemon  H.  Frost,  the  plaintiff,  claims  to  recover  of 
Samuel  McMillan,  the  defendant,  8500  as  damages  for  tres- 
pass. The  defendant  resists  said  claim. 
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"  The  following  are  the  facts  upon  which  the  said  contro- 
versy depends : 

"  The  plaintiff  is,  and  was  at  the  times  hereinafter  men- 
tioned, seized  and  possessed  of  a  lot  on  the  north  side  of 
East  Eleventh  Street,  in  the  City  of  New  York,  which  lot 
is  now  known  as  No.  57  East  Eleventh  Street,  but  was 
formerly  known  as  19  West  Eleventh  Street. 

"  That  on  the  dividing  line  between  said  lot  and  the  ad- 
joining lot  on  the  west  (at  that  time  owned  by  one  Augustus 
P.  Woodruff),  which  dividing  line  is  356  feet  9  inches  west- 
erly from  the  northwest  corner  of  Broadway  and  Eleventh 
Street,  in  said  City  of  New  York,  plaintiff,  with  the  consent 
of  said  Woodruff,  built  a  wall,  pursuant  to  the  specifica- 
tions and  agreements  contained  in  a  contract  under  seal, 
entered  into  by  the  plaintiff  and  said  Woodruff  on  Septem- 
ber 23d,  1852,  which  contract  was  recorded  in  the  office  of 
the  Register  of  the  City  and  County  of  New  York,  on  Oc- 
tober 4th,  1852. 

"  Said  contract  was  as  follows  : 

PHILEMON  H.  FROST,          ""I 
of  City  of  New  York,   | 

TO 

AUGUSTUS  P.  WOODRUFF, 

of  Westchester  Co.  } 

"  WITXESSETH,  That  said  party  of  the  first  part  agrees, 
with  the  consent  of  the  party  of  the  second  part,  to  erect  a 
wall,  partly  upon  the  land  of  the  said  party  of  the  first 
part  and  partly  upon  the  land  of  the  said  party  of  the 
second  part,  on  the  lots  of  the  parties  hereto,  adjoining  each 
other  and  situate  on  the  north  side  of  Eleventh  Street,  in 
the  City  of  New  York,  the  division  line  between  the  said 
lots  being  356  feet  9  inches  westerly  from  the  northwest 
corner  of  Broadway  and  Eleventh  Street.  Said  wall  to  be 
62  feet  deep  from  the  front  line  of  said  lots  on  said  division 
line,  the  basement  or  cellar  wall  to  commence  11  feet  belov/ 
the  level  of  the  curbstone,  and  to  be  16  inches  in  thickness, 
as  follows :  8  inches  thereof  upon  the  lot  of  said  party  of 
the  first  part,  and  8  inches  thereof  upon  the  lot  of  said 
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party  of  the  second  part,  and  above  the  cellar  the  said  wall 
to  be  12  inches  in  thickness,  except  the  chimneys,  6  inches 
thereof  being  upon  the  lot  of  each  of  the  parties  hereto, 
the  said  wall  to  be  70  feet  high,  including  the  cellar  wall, 
and  to  be  built  and  carried  up  in  a  good  and  workmanlike 
manner,  of  good  hard  brick  and  lime  and  sand  mortar,  and 
to  be  and  remain  a  party  wall  forever. 

"  And  the  said  party  of  the  second  part,  for  himself,  his 
heirs  and  assigns,  hereby  agrees  with  said  party  of  the  first 
part,  his  heirs  and  assigns,  that  when  he  shall  use  the  said 
wall  as  a  party  wall,  or  any  part  of  it  in  any  manner,  he 
will  pay  to  the  said  party  of  the  first  part,  his  heirs  or 
assigns,  the  sum  of  $350 ;  and  he  further  agrees  that  he  will 
not  cut  into  said  wall  over  4  inches  for  inserting  beams  or 
for  any  purpose  whatever.  And  it  is  understood  and  agreed 
between  the  parties  hereto  that  the  said  parties,  and  each  of 
them,  shall  be  at  liberty  to  build  on  or  carry  the  said  wall 
higher  in  the  erection  of  any  building  which  may  be  erected 
by  either  of  them  upon  their  respective  lots,  and  that  they 
and  each  of  them  shall,  for  the  like  purpose,  be  at  liberty  to 
continue  the  said  wall  to  the  rear  of  the  respective  lots,  and 
every  such  continuation  of  said  wall  shall  be  in  like  size 
and  dimensions  and  quality  of  material  and  workmanship 
to  the  wall  hereinbefore  agreed  upon,  and  the  party  who 
may  use  the  continuation  of  said  wall  shall  pay  to  the  party 
who  may  build  the  same,  his  heirs  or  assigns,  one  half  the 
value  thereof  before  he  may  in  any  manner  use  the  same, 
or  so  much  thereof  as  he  may  use  only,  to  be  assessed  by 
three  disinterested  persons,  one  of  whom  shall  be  chosen  by 
each  party,  and  the  two  so  chosen  to  choose  a  third  person, 
a  decision  of  a  majority  of  whom  to  be  binding  upon  the 
parties  hereto.  The  parties  hereto  bind  themselves  each  to 
the  other  for  the  due  and  punctual  performance  of  this 
agreement. 

"  In  witness,  etc. 

(Signed)        PHILEMON  H.  FROST,  [L.  s.] 

AUGUSTUS  P.  WOODUUFF.          [L.  s.] 

"Ack'd  October  4th,  1852. 


142  COURT  OF  COMMON  PLEAS. 

Weeks  n.  McMillan. 

"  That  said  wall  was  built  by  plaintiff  shortly  after  said 
contract  was  recorded,  one  half  of  said  wall  upon  the  land 
of  the  plaintiff,  and  one  half  upon  the  land  of  the  said 
Woodruff,  where  said  wall  stands  to  this  day.  That  the 
dividing  line  between  said  lot  of  plaintiff  and  that  of  said 
Woodruff  runs  through  the  middle  of  said  wall  in  its  entire 
length.  That  said  Woodruff  subsequently  conveyed  his 
said  lot,  and  through  several  mesne  conveyances,  the  same 
on  or  about  November  26th,  1880,  became  the  property  in 
fee  simple  of  this  defendant.  That  all  of  said  mesne  con- 
veyances and  said  conveyance  to  defendant  were  expressly 
made  subject  to  the  agreement  aforesaid,  and  that  defend- 
ant became  owner  of  said  lot  with  full  knowledge  of  said 
agreement,  and  of  the  existence  of  said  wall  erected  there- 
under. That  on  or  about  the  day  of  1881, 
the  defendant  began  to  build  a  house  upon  his  said  lot, 
which  house  was  finished,  on  or  about  the  day  of 
1881.  That  in  building  said  house  he  made  use  of  said 
wall  without  plaintiff's  knowledge  or  consent  for  the  sup- 
port of  the  beams  of  the  said  house,  and  removed  from  said 
wall,  bricks  and  mortar  for  the  purpose  of  making  holes  for 
the  support  of  said  beams,  and  inserted  beams  therein  and 
built  upon  the  same,  but  in  doing  so,  he  only  made  use  of 
so  much  of  the  wall  as  stands  upon  his  own  lot  and  only 
removed  bricks  from  that  part  of  the  wall  which  stands 
upon  his  own  lot,  and  did  not  pass  beyond  the  dividing  line 
of  the  lots,  that  is  to  say,  the  middle  of  said  wall.  That 
defendant  has  repeatedly  been  asked  to  make  good  to  plaint- 
iff  the  alleged  damage  done  to  plaintiff  under  the  above 
stated  facts,  but  defendant  has  refused  to  make  reparation. 

''  The  questions  submitted  to  the  court  upon  this  case  are 
as  follows : 

"  First.   Is  plaintiff  the  owner  of  the  whole  of  said  wall  ? 

"  Second.   If  not,  is  defendant  the  owner  of  so  much  of 
the  wall  as  stands  upon  his  own  land  ? 

"  Third.   Has  the  defendant  an  absolute  right  to  make 
use  of  the  wall  as  herein  set  forth  without  paying  therefor  ? 

"  Fourth.   If  not,  has  defendant  by  using   the  wall   as 
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herein  set  forth  committed  a  trespass  upon  plaintiff's  prop- 
erty for  which  plaintiff  has  a  right  of  action  against  him  ? 

"  The  damages  are  stipulated  at  $350,  and  interest  from 
the  date  of  completing  the  house,  and  if  the  decision  is  in 
favor  of  the  plaintiff,  judgment  is  to  be  rendered  for  that 
sum,  with  costs  and  disbursements.  If  judgment  is  ren- 
dered in  favor  of  defendant  he  is  to  recover  from  plaintiff 
his  costs  and  disbursements." 

Pending  the  submission,  Frost  died,  and  John  T.  "Weeks, 
as  executor,  was  substituted  as  plaintiff  in  his  stead. 

Fred.  W.  Hinrichs  and  W.  B.  Wetmore,  for  plaintiff. 

J.  Bryant  Lindley,  for  defendant. 

• 

VAN  HOESEN.  J. — I  cannot  distinguish  this  case  from 
Scott  v.  McMillan  (8  Daly  320  ;  76  N.  Y.  141).  I  do  not 
think  the  rights  of  the  parties  are  at  all  changed  by  calling 
this  an  action  for  trespass.  There  has  been  no  trespass, 
however.  The  agreement  is  very  loosely  drawn,  and  it  pur- 
ports to  bind  Woodruff,  his  heirs  and  assigns,  for  the  acts 
of  Woodruff  only.  There  is  no  clause  in  the  agreement 
that  binds  or  purports  to  bind  the  grantees  of  Woodruff  to 
pay  for  the  wall  if  they  should  use  it.  The  words  are, 
"•The  party  of  the  second  part  (Woodruff)  for  himself,  his 
heirs  and  assigns,  agrees  with  Frost,  his  heirs  and  assigns, 
that  when  he  (Woodruff)  shall  use  the  wall  as  a  party  wall 
or  any  part  of  it  in  any  manner,  he  (Woodruff)  will  pay  to 
Frost,  his  heirs  and  assigns,  $350." 

The  cases  of  Cole  v.  Hughes  (54  N.  Y.  444)  and  Scott  v. 
McMillan  (supra~)  show  that  when  McMillan,  a  remote 
grantee  of  Woodruff,  used  the  wall  which  he  found  upon 
his  own  land,  he  did  not  become  bound  to  pay  the  amount 
that  Woodruff  had  agreed  to  pay.  McMillan  was  not  lia- 
ble upon  any  covenant,  express  or  implied.  Nor  was  he  a 
trespasser  in  making  use  of  his  own  land  and  its  appurte- 
nances, even  though  he  knew  that  the  person  entitled  to  be 
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paid  for  the  building  of  those  appurtenances  had  not  been 
paid. 

Under  the  laws  of  the  State  of  New  York,  as  expounded 
by  our  highest  court,  McMillan  is  entitled  to  judgment  in 
his  favor. 

CHARLES  P.  DALY.  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 

Judgment  for  defendant. 


THE  COPLEY  IRON  COMPANY,  LIMITED,  Respondent,  against 
THOMAS  J.  POPE  et  aL,  Appellants. 

(Decided  April  13th,  1885). 

If,  upon  delivery  of  goods  sold  under  an  executory  contract,  the  purchaser 
does  not  return  or  offer  to  return  them,  he  cannot  afterwards,  on  the 
ground  that  they  are  not  of  the  kind  or  quality  contracted  for,  recover 
damages,  or,  in  an  action  for  the  price,  recoup  or  set  off  the  difference  in 
value. 

It  seems,  that  the  only  exceptions  to  this  rule  are  cases  of  express  war- 
ranty, or  of  fraud,  or  where,  from  the  nature  of  the  contract,  there  could 
be  no  examination  of  the  goods  by  the  vendee.  Per  CHAKLES  P.  DALY, 
Ch.  J. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

The  facts  are  stated  in  the  opinions. 
W.  N.  Niles,  for  appellants. 
George  A.  Strong,  for  respondent. 

LARREMORE,  J. — Upon  the  trial,  the  plaintiff's  claim  in 
the  complaint,  $13,376,  was  admitted.    It  was  also  admitted 
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that  all  the  allegations  in  the  answer  were  proved,  and  for 
the  purpose  of  the  motion  made  to  the  court,  it  was  agreed 
that  the  cause  qf  action  set  up  by  way  of  counterclaim  in 
this  action,  was  identical  with  the  cause  of  action  set  up  in 
the  complaint  in  an  action  in  the  Supreme  Court  brought 
by  these  defendants  against  the  plaintiffs,  in  which  a  trial 
had  been  had,  and  the  court  took  the  case  from  the  jury, 
dismissed  the  complaint  upon  the  merits,  and  rendered  judg- 
ment in  favor  of  the  plaintiff,  and  that  an  appeal  is  now 
pending  to  the  General  Term  from  such  judgment.  It  was 
further  agreed  that  the  suit  brought  by  Allis  has  now  pro- 
ceeded to  judgment,  which  was  entered  subsequent  to  the 
service  of  the  complaint  in  the  Supreme  Court,  was  not 
alleged  in  the  pleadings,  but  was  offered  in  evidence  on  the 
trial  and  ruled  out. 

The  court  directed  a  verdict  for  the  plaintiff,  to  which 
defendants'  counsel  duly  excepted. 

It  has  been  held  that  the  pendency  of  an  action  for  dama- 
ges is  no  bar  to  the  setting  up  of  the  same  demand  for 
damages  as  counterclaim  in  a  suit  afterwards  brought 
against  the  plaintiffs  in  the  first  action  by  the  defendants 
therein  (  Wiltsil  v.  Northam,  3  Bosw.  162 ;  Fuller  v.  Reed, 
15  How.  Pr.  236. 

But  in  this  case  it  does  not  appear  that  the  defendants 
returned,  or  offered  to  return,  the  goods  purchased.  As  I 
understand  the  law,  the  purchaser  must  either  take  the 
goods,  or  reject  and  return  them  :  he  cannot  hold  them  and 
yet  sue  for  damages. 

When  the  issues  were  joined,  the  other  action  had  not 
come  to  trial,  and  the  plaintiffs  could  only  plead  pendency 
of  the  former  action  for  the  same  cause,  which  they  did,  and 
which  was  in  accordance  with  the  prevailing  practice  (Krek- 
eler  v.  Ritter,  62  N.  Y.  372). 

The  appellant  relies  upon  Frank  v.  Lanier  (91  N.  Y.  113) 

as  decisive  upon  the  point  involved.     That  was  a  case  ot 

forged  notes,  wherein  the  defendants  expressly  agreed  to 

indemnify  the  plaintiffs  if  the  forgery  was  established.     It 

VOL.  XIII— 10 
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is  not  applicable  to  the  issues  here  involved,  and  the  judg- 
ment appealed  from  should  be  affirmed. 

CHAHLES  P.  DALY,  Chief  Justice. — I  agree  that  this 
judgment  should  be  affirmed. 

The  rule  is,  that  the  purchaser  must  examine  the  goods 
when  received ;  and  if  they  are  not  of  the  kind  or  quality 
contracted  for,  that  he  must  return,  or  offer  to  return,  them ; 
and  if  he  does  not,  that  he  is  to  be  regarded  as  having 
accepted  them,  and  cannot,  in  an  action  for  the  price,  recoup 
or  set  off  the  difference  between  the  actual  value  of  the 
inferior  article  received,  and  the  value  of  that  which  was 
contracted  for.  The  only  exceptions  to  this  well  established 
rule  are,  in  cases  of  an  express  warranty,  or  fraud ;  or  where, 
from  the  nature  of  the  contract,  there  could  be  no  examina- 
tion by  the  vendee ;  as  if,  in  the  present  case,  the  plaintiffs 
were  not,  by  the  contract,  to  deliver  the  iron  to  the  defend- 
ants, but  to  the  defendant's  customer,  Adee.  Of  these 
exceptions,  Muller  v.  Eno  (14  N.  Y.  602)  is  an  illustration  of 
the  right,  in  an  action  for  the  price,  in  cases  of  an  express 
or  implied  warranty,  to  recoup  the  damages  for  the  breach 
of  the  warranty,  without  returning  or  offering  to  return  the 
goods ;  and  Renaud  v.  Peck  (2  Hilt.  137)  is  an  illustration 
of  a  like  exception,  where  the  inferior  quality  or  worthless- 
ness  of  the  article,  was  not  apparent  upon  an  ordinary 
examination,  through  the  ingenious  and  fraudulent  way  in 
which  the  article  had  been  put  up  by  the  manufacturer. 

There  is  nothing  in  the  answer  to  bring  this  case  within 
any  of  these  exceptions.  No  warranty,  express  or  implied, 
has  been  averred,  and  there  is  no  averment  of  fraud.  The 
defendants,  it  is  true,  allege  that  they  had  no  opportunity 
to  examine  the  article  ;  but  as  they  admit  that  they  received 
it,  and  delivered  it  to  their  customer  Adee,  they  were  bound, 
under  such  an  admission,  to  go  farther,  and  aver  or  show 
how  it  was  impossible  for  them  to  examine  it.  It  may  be 
that  they  meant  by  such  an  averment,  that  they  could  not 
examine  it,  as  they  were  not  manufacturers,  but  simply 
merchants  dealing  in  the  article ;  or  because,  to  examine  it 
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would  put  them  to  great  inconvenience,  expense  or  trouble 
to  do  so ;  but  this  would  be  no  excuse  for  not  examining 
and  returning  or  offering  to  return  it,  if  the  iron  was  not 
the  kind  of  iron  (No.  1  extra,  etc.)  contracted  for  {Hargous 
v.  Stone,  5  N.  Y.  88;  Hartv.  Wright,  17  Wend.  274;  Hyatt 
v.  Boyle,  5  Gill.  &  Johns.  110). 

This  I  consider  decisive  of  this  appeal,  without  inquiring 
into  the  question  of  res  adjudicata. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed. 


WILLIAM  H.  CORY,  Appellant,  against  RICHAUD  HARTE, 
Respondent. 

(Decided  April  13th,  1885). 

Manual  delivery  of  shares  of  stock  by  a  client  to  his  attorney,  as  security 
for  professional  services  rendered  and  to  be  rendered  by  the  latter  in  a 
pending  action,  is  sufficient,  without  any  written  transfer  or  authority 
to  transfer,  to  give  the  attorney  a  lien  upon  the  stock  valid  as  against  a 
receiver  of  the  property  of  the  client  appointed  in  proceedings  supple- 
mentary to  execution  against  him. 

Such  a  lien  is  not  lost  by  a  delivery  of  the  stock,  with  written  notice  of  the 
lien,  by  the  attorney  to  the  receiver,  upon  a  demand  by  the  latter. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  that  court  declar- 
ing priority  of  lien. 

The  defendant  employed  one  John  F.  Baker  as  his 
attorney  to  prosecute  the  plaintiff  for  alleged  false  and 
fraudulent  representations  in  the  sale  of  seventy-five  shares 
of  stock  in  the  Cory  Artificial  Fuel  Company.  Baker  sued 
the  plaintiff,  and  the  action  is  still  pending.  Before  its 
commencement  he  received  from  the  defendant  seventy-five 
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shares  of  the  stock  of  said  company  as  security  for  his  pro- 
fessional services.  He  subsequently,  under  an  order  of  the 
City  Court,  delivered  the  same  to  L.  C.  Whiton,  who  had 
been  appointed  a  receiver  of  the  defendant's  property,  and 
at  the  time  of  such  delivery  he  served  upon  the  receiver  a 
written  notice  of  his  lien. 

The  court  below  decided  that  Baker  had  a  priority  of  lien 
upon  said  stock,  and  from  that  decision  plaintiff  appealed  to 
this  court. 

Wm.  H.  Shepard  and  Greorge   T.  Hanning,   for  appellant. 
John  F.  Baker,  for  respondent. 

LAKREMORE,  J. — [After  stating  the  facts  as  above.] — 
The  main  contention  is  that  there  was  no  formal  transfer  of 
the  stock  on  the  books  of  the  company,  and  while  this 
objection  might  avail  as  to  third  parties,  the  stock  in  question 
being  a  chose  in  action  (as  between  the  original  parties) 
would  pass  by  manual  delivery  (  Weaver  v.  Harden,  49  N.  Y. 
286).  The  receiver  acquired  no  other  or  better  title  than 
his  assignor  had,  and  took  the  property  cum  onere.  The 
court  below  directed  a  reference  to  determine  the  amount 
of  Baker's  lien  upon  said  stock.  I  think  the  decision  was 
right  and  that  the  order  appealed  from  should  be  affirmed, 
with  costs. 

CHARLES  P.  DALY,  Chief  Justice. — I  agree  that  the  order 
should  be  affirmed.  The  delivery  of  the  certificates  of  the 
stock  by  the  defendant  to  Baker  to  be  held  by  him  as  security 
that  he  would  be  paid  for  the  services  that  had  been  and  would 
be  rendered  by  him  in  the  action,  was  sufficient  to  give  him 
a  lien  upon  the  certificates  without  any  written  transfer  or 
authority  to  transfer  them.  The  lien  was  not  lost  by  the 
delivery  of  the  certificates  to  the  receiver.  Possession  is 
undoubtedly  the  foundation  upon  which  the  right  to  a  lien 
rests,  except  where  it  attaches  to  what  is  incapable  of  being 
reduced  to  possession,  as  an  attorney's  lien  upon  a  judg- 
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ment,  and  if  the  possession  is  absolutely  given  up  by  an 
unqualified  restoration  of  the  thing  pledged  to  the  pledgor, 
the  lien  is  gone,  and  even  where  it  is  given  up  to  the  pledgor 
with  an  understanding  that  the  lien  is  to  continue,  the  lien 
is,  in  this  state  at  least,  unavailable  as  against  a  judgment 
creditor  or  an  innocent  purchaser  for  value  (Mc.Farland  v. 
Wheeler,  26  Wend.  467 ;  Black  v.  Bogert,  65  N.  Y.  601), 
the  decision  of  the  English  Court  of  Common  Pleas  to  the 
contrary  in  Reeves  v.  Capper  (5  Bing.  N.  C.  56)  not  having 
been  followed  in  this  state.  But  the  possession  may  be 
parted  with  to  a  third  party  and  the  right  of  lien  retained, 
as  where  one  delivers  the  goods  upon  which  he  has  a  lien  to 
a  third  party  as  security,  with  a  notice  of  his  lien  (^My  Corn- 
lie  v.  Davies,  7  East  5).  In  the  case  in  our  own  state  of 
McFarland  v.  Wheeler  (above  cited),  it  was  conceded  that  if 
the  owners  of  the  saw  mill,  instead  of  delivering  the  boards 
that  had  been  sawed  at  a  place  designated  by  the  person  for 
whom  they  were  sawed,  had  placed  them  under  the  control 
or  in  the  hands  of  a  third  person,  under  the  authority  of  the 
owners  of  the  saw  mill,  the  lien  would  have  been  retained, 
for  the  possession,  said  Senator  VERPLANK,  who  delivered 
the  principal  prevailing  opinion,  need  not  always  be  the 
direct  and  actual  possession  of  the  party,  for  that  his  agent^ 
servant  or  the  possession  of  a  warehouseman  acting  under 
his  authority,  is  his  possession,  and  it  was  said  in  Watson  v. 
Lyon  (7  De  G.  M.  &  G.  288),  that  if  a  solicitor  having  a 
lien  upon  a  document  places  it  in  the  hands  of  an  agent  or 
trustee,  it  cannot  be  said  that  his  lien  is  defeated. 

What  puts  an  end  to  the  right  to  the  lien  is  an  unquali- 
fied disposition  (Cross  on  Liens,  pp.  358  and  38)  or  such  a 
restoration  to  the  pledgor  as  clothes  him  with  all  the  out- 
Avard  indicia  of  ownership  by  which  creditors  or  innocent 
purchasers  may  be  deceived  (McFarland  v.  Wheeler,  supra). 
But  the  present  case  was  not  one  even  of  a  voluntary 
delivery.  The  receiver,  after  his  appointment,  served  upon 
Baker,  the  attorney,  a  written  demand  that  he  deliver  up  to 
him  as  receiver  all  and  any  property,  equitable  interest, 
rights  and  things  in  action,  effects  and  estate,  real  and  per- 
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sonal,  belonging  to  Harte,  the  judgment  debtor,  or  in  which 
he  had  any  interest,  which  was  directly  demanding  the  cer- 
tificates of  stock  in  which  Harte  had  an  interest.  Baker 
complied  with  the  demand  made  upon  him  by  a  qualified 
and  conditional  delivery,  i.  e.,  by  serving  upon  the  receiver 
at  the  same  time  that  he  delivered  the  certificate  a  written 
notice  of  his  lien  and  taking  the  receiver's  receipt  for  the 
same.  This  was  not  such  a  voluntary,  absolute  and  unqual- 
ified delivery  of  the  certificates  as  would  extinguish  the 
lien,  and,  as  the  receiver  was  about  to  sell  the  stock,  it  was 
proper  for  the  court  below  to  order  that  the  receiver  pay 
the  proceeds  into  court  to  await  the  determination  of  a  ref- 
erence appointed  to  ascertain  the  amount  of  the  lien. 

VAN  HOESEN,  J.,  concurred. 
Order  affirmed,  with  costs. 


HENRY  F.  CROSBY,  Plaintiff,  against  GEORGE  W.  THED- 
FORD, Defendant. 

{Decided  April  13th,  1885). 

Specific  performance  of  a  contract  to  purchase  real  estate  will  not  be 
decreed  against  a  purchaser  refusing  to  accept  a  title  derived  from  a  sale, 
in  an  action  for  foreclosure,  in  which  the  summons  was  served  upon 
necessary  defendants  pursuant  to  an  order  for  publication,  made  by  a 
Special  Term  of  the  court. 

Upon  submission  of  a  controversy  upon  facts  admitted,  the  court  is  con- 
fined to  the  facts  agreed  upon,  and  cannot  make  any  inferences  or  in  any 
way  depart  from  or  go  beyond  the  statement  presented. 

SUBMISSION  of  controversy  upon  admitted  facts. 

The  case  agreed  upon  was,  that  plaintiff  demanded  spe- 
cific performance  of    a  contract  for  the  purchase  of  real 
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estate  by  defendant  from  plaintiff,  entered  into  between 
them,  which  was  set  forth;  and  defendant  claimed  that  he 
should  not  be  forced  specifically  to  perform,  because  plaint- 
iff's title  was  not  such  that  he  could  convey  a  good,  clear, 
and  indefeasible  title  in  fee  simple  to  said  property  accord- 
ing to  said  contract. 

The  case  stated,  as  among  the  facts  upon  which  the  con- 
troversy depended,  that  plaintiff's  title  was  derived  from  a 
purchase  made  by  him  of  the  property  under  foreclosure 
sale  by  order  of  the  Supreme  Court,  in  an  action  in  which 
he  was  one  of  the  plaintiffs,  and  several  persons  named, 
being  all  the  defendants  in  the  action,  were  necessary  and 
proper  parties  ;  that  "  the  summons  and  complaint  were,  by 
the  court  at  Special  Term,  September  15th,  1879,  ordered  to 
be  served  on  "  certain  of  the  defendants  named,  "  as  non- 
resident, by  publication  once  a  week  for  six  successive 
weeks,  etc.,  in  the  usual  form  ;  such  publication  was  made 
in  the  two  newspapers  named  in  said  order ; "  and  copies  of 
the  affidavit  presented  on  making  said  order,  the  order,  and 
the  affidavit  of  mailing  the  same,  were  set  forth. 

The  order  of  publication  commenced  with  a  caption,  as 
follows :  "  At  a  Special  Term,  of  the  Supreme  Court  of  the 
State  of  New  York  held  at  the  County  Court  House  in  the 
City  and  County  of  New  York  on  the  15th  day  of  Septem- 
ber, 1879.  Present — Hon.  Theodoric  Westbrook,  Justice ;" 
and  was  signed,  "  T.  R.  Westbrook,  J.  S.  C." 

It  further  appeared  from  the  case  that  certain  of  the  de- 
fendants, against  whom  such  service  by  publication  was 
ordered,  did  not  appear  or  answer  in  the  action. 

Franklin  A.  Paddock,  for  plaintiff. 

David  L.  Walter,  for  defendant. 

LARKEMORE,  J. — This  case  is  presented  by  the  submission 
of  a  controversy  upon  admitted  facts  under  the  provisions 
of  the  Code  of  Civil  Procedure.  The  plaintiff  seeks  spe- 
cific performance  of  a  contract  for  the  purchase  and  sale  of 
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real  estate.  The  defendant  refuses  to  perform  his  part  of 
the  contract  upon  the  ground  that  the  plaintiff  cannot  con- 
vey a  good  title.  It  appears  from  the  record  that  he  ac- 
quired his  title  under  a  foreclosure  sale  in  which  action 
some  of  the  defendants  therein  were  served  under  an  order 
for  publication  made  by  the  Special  Term  of  the  Supreme 
Court,  although  signed  by  a  judge  thereof. 

Section  440  of  the  Code  requires  that  such  an  order  shall 
be  made  by  a  judge  of  the  court  or  the  county  judge  of  the 
county  where  the  action  is  triable. 

It  was  held  in  Schumaker  v.  Grossman  (12  Weekly  Dig. 
99)  that  the  court  at  Special  Term  had  no  power  to  make 
such  an  order.  See  also  the  rulings  in  Heishon  v.  Knicker- 
bocker Life  Ins.  Co.  (77  N.  Y.  278).  Were  it  not  for  the 
facts  admitted  in  the  case,  among  which  it  appears  that  the 
order  of  publication  was  made  at  Special  Term,  we  might 
be  inclined  to  disregard  the  caption  of  the  order  and  regard 
it  as  within  the  requirements  of  section  440  of  the  Code. 
But  under  the  rulings  in  Fearing  v.  Irwin  (55  N.  Y.  486), 
we  are  confined  to  the  facts  agreed  upon,  and  can  make.no 
inferences  or  in  any  way  depart  from  or  go  beyond  the  state- 
ment presented. 

The  question  presented  is  one  of  jurisdiction,  and  as 
shown  by  the  submission,  one  of  the  requirements  of  the 
statute  has  not  been  complied  with.  While  a  title  should 
not  be  disturbed  upon  a  mere  technicality,  it  must  be  shown 
by  the  record  that  the  court  had  proper  jurisdiction.  The 
defendant  should  not  be  compelled  to  accept  a  questionable 
title,  and  should  be  relieved  from  the  contract  of  Septem- 
ber 27th,  1884. 

Having  reached  this  conclusion  it  is  unnecessary  to  con- 
sider the  other  questions  presented  in  the  case. 

Judgment  is  ordered  in  defendant's  favor. 

J.  F.  DALY  and  VAN  HOES  EN,  JJ.,  concurred. 
Judgment  for  defendant. 
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BENJAMIN  Fox,  Respondent,  against  THE  NEW  YORK 
WOOD  TURNING  COMPANY,  Appellant. 

(Decided  April  13th,  1885). 

H.,  while  building  a  machine  for  defendant  under  a  contract  between 
them,  made  and  delivered  to  plaintiff  a  draft  or  order  upon  defendant 
for  a  specified  sum  of  money  to  be  paid  by  defendant  to  plaintiff  "  upon 
completion"  of  the  machine.  Defendant  accepted  the  order,  and  after- 
wards paid  to  H.'s  workmen,  on  orders  from  H.,  more  than  the  amount 
of  his  order  in  favor  of  plaintiff,  and  more  than  the  balance  payable  on 
the  machine,  making  such  payments  to  insure  the  completion  of  the 
machine,  as  H.  was  without  means,  and  would  otherwise  probably  have 
been  compelled  to  abandon  the  contract;  but  he  was  thereby  enabled  to, 
and  did  substantially  complete  the  machine.  Held,  that  defendant  was 
liable  to  plaintiff  upon  the  acceptance. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  by  plaintiff,  as  the  payee  named 
in  the  following  instrument,  to  recover  the  sum  therein 
mentioned  from  defendant  upon  its  acceptance  thereof : 

"  New  York,  Nov.  6th,  1882. 
"  To  the  New  York  Wood  Turning  Co. : 

"  On  completion  of  the  square  turning  machine  made  for 
turning  newels  (Machine  No.  2),  please  p&y  to  Benjamin 
Fox,  and  charge  to  me  on  account  of  said  machine,  the  sum 
of  one  hundred  and  one  dollars  and  25-100,  a  note  of  $100, 
now  in  the  hands  t  of  Mr.  Fox,  to  be  surrendered  on  pay- 
ment of  this  order.  A.  E.  HEATON." 

"  Nov.  6th,  1882. 
'*  Accepted. 

"  C.  C.  PECK. 

Treasurer" 

Heaton,  the  drawer,  was,  at  the  date  of  this  instrument, 
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engaged  in  building  for  defendant  the  machine  mentioned 
therein.  The  complaint  alleged  that,  upon  completion  of 
said  machine,  plaintiff  demanded  from  defendant  payment 
of  said  order  or  draft,  which  defendant  refused. 

At  the  trial,  the  jury  found  a  verdict  for  plaintiff.  De- 
fendant made  a  motion  for  a  new  trial,  which  was  denied, 
and  judgment  for  plaintiff  was  entered  upon  the  verdict. 
From  the  judgment  and  the  order  denying  the  motion  for  a 
new  trial,  defendant  appealed  to  the  General  Term  of  the 
City  Court,  which  affirmed  both,  and  from  this  decision 
defendant  appealed  to  this  court. 

J.  W.  Hawes,  for  appellant. 
Charles  Fox,  for  respondent. 

VAN  HOESEN,  J. — The  order  and  the  acceptance  operated 
as  an  assignment  to  the  plaintiff  of  what  should  become 
due  from  the  defendant  to  Heaton  on  the  completion  of 
machine  No.  2  (Munger  v.  Shannon,  61  N.  Y.  251 ;  Duffield 
v.  Johnson,  96  N.  Y.  369).  The  jury  has  found  that  the 
machine  was  completed.  There  is  evidence  to  sustain  the 
finding,  though  the  probabilities  are  that  the  machine  still 
lacks  a  few  small  things  essential  to  its  completion.  It  is 
nevertheless  substantially  complete. 

The  question  then  is  whether  there  is  anything  due  to 
the  plaintiff  according  to  the  terms  of  the  assignment. 

The  answer  to  that  question  may  be  found  in  the  letter 
of  Peck,  the  treasurer  of  the  defendant,  dated  May  28th, 
1883,  and  addressed  to  the  plaintiff,  in  which  he  says, 
"  When  your  agent  presented  the  order  I  told  him  that  I 
would  as  soon  pay  to  him  any  amount  due  on  the  machine, 
when  completed,  as  to  Mr.  Heaton,  and  so  signified  on  the 
order.  The  machine  was  not  so  near  completion  then  as  I 
supposed,  and  had  been  informed.  We  were  after  that 
obliged  to  pay  out  to  Mr.  Heaton  more  than  the  amount  of 
the  order,  and  more  than  the  balance  on  the  machine,  and 
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finally  were  compelled  to  take  the  machine  in  an  unfinished 
condition  to  the  factory." 

Ill  his  letter  of  June  4th,  Peck  says  that  subsequently  to 
the  date  of  the  order  he  paid  no  money  to  Heaton,  but  the 
fact  is  that  he  paid  money  to  Heaton's  workmen  on  Hea- 
ton's  orders.  Of  course,  this  is  tantamount  to  paying. 
Heaton  personally. 

It  is  true  that  the  .defendant  felt  that  there  was  a  neces- 
sity for  paying  Heaton's  workmen  if  the  machine  was  to  be 
completed  by  Heaton.  Heaton  was  without  means,  and  in 
all  probability  would  have  been  compelled  to  abandon  the 
contract  for  the  building  of  the  machine  if  the  defendant, 
or  some  other  person,  had  not  come  to  his  assistance,  but 
with  the  aid  that  he  received,  he  was  able  to  complete  his 
contract.  In  this  respect  this  case  differs  from  that  of  Duf- 
field  v.  Johnson  (jsupra),  where  Chave,  who  occupied  the 
position  that  Heaton  holds  in  this  action,  agreed  to  the  can- 
celling of  his  contract,  on  account  of  his  inability  to  per- 
form it,  and  where  the  defendant  completed  the  contract  at 
his  own  expense. 

In  this  case,  it  appears  that  it  suited  the  defendant  to 
make  advances  to  Heaton.  These  advances  must  be  con- 
sidered as  loans  to  Heaton,  made  to  him  upon  his  own 
responsibility.  It  is  not  enough  to  say  that  the  defendant 
might  have  been  compelled  to  employ  other  workmen  to  com- 
plete the  machine,  if  these  advances  had  not  been  made  to 
Heaton.  The  defendant  enabled  Heaton  to  complete  the 
machine,,  and  it  thereby  prepared  the  way  for  the  happen- 
ing of  the  condition  on  which  it  was  to  become  liable  to  pay 
the  order.  It  may  well  be  that  if  Heaton  had  abandoned 
the  contract,  the  defendant  Would  not  have  been  liable  upon 
th£  order,  but  as  he  did  not  abandon  the  contract,  but  per- 
formed it,  the  contingency  has  arrived  that  the  order  pro- 
vided for.  The  letter  of  Peck  leaves  no  doubt  that  after 
the  order  was  accepted  the  defendant  paid  out  to  Heaton 
(or  his  workmen  on  his  orders)  more  than  the  amount  of 
the  order.  This  could  not  be  done.  After  having  accepted 
the  order  it  was  the  duty  of  the  defendant  to  withhold  from 


156  COURT  OF  COMMON  PLEAS. 

Manner  v.  Simpson. 

the  contract  price  of  the  machine  an  amount  sufficient  to 
pay  the  acceptance.  Any  other  rule  would  make  an  accep- 
tance utterly  valueless. 

The  judgment  should  be  affirmed,  with  costs. 

CHARLES   P.  DALY,  Ch.  J.,  and  LARREMORE,  J.,  con- 
curred. 


Judgment  affirmed,  with  costs. 


GEORGE  C.  MANNER,  Appellant,  against  JOHN  B.  SIMPSON 
Jr.,  et  al.,  Respondents. 

(Decided  April  13th,  1885). 

Defendants  published  concerning  plaintiff,  a  discharged  superintendent  of 
the  factory  of  a  piano  company,  as  the  grounds  of  his  discharge,  a  state- 
ment that  he  was  unfitted  for  the  position,  was  continually  inventing 
new  improvements,  all  of  which,  from  their  impracticability,  proved 
utter  failures,  on  which  he  expended  an  immense  amount  of  money,  was 
neglectful  of  duty,  and  the  factory  was  very  badly  managed,  "  besides 
which,  constant  reports  were  in  circulation  to  the  effect  that  all  the 
materials  sent  to  the  factory  were  not  used  in  the  construction  of  their 
pianos."  Held,  that  the  publication  was  libellous  per  se,  as  charging 
embezzlement  under  the  statutes  then  in  force  (2  E.  S.  678  §  59),  and  as 
holding  plaintiff  up  to  contempt,  and  tending  to  degrade  him  in  the 
opinion  of  the  community. 

An  averment  in  the  complaint  in  an  action  for  such  publication,  that  de- 
fendants intended  to  charge  plaintiff  with  embezzlement,  was  not  neces- 
sary, as  the  words  used,  giving  them  their  natural  construction,  embodied 
such  a  charge. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 
James  C.  De  La  Mare,  for  appellant. 
D.  Noble  Rowan,  for  respondent. 
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J.  F.  DALY,  J. — The  publication  was  clearly  libellous. 
It  stated  that  plaintiff  was  employed  as  superintendent  to 
manage  the  factory  of  the  Arion  Piano  Forte  Company,  and 
that  the  business  prospered  until  1873,  when  he  "became 
involved  in  politics,  which,  together  with  domestic  troubles, 
unfitted  him  to  fill  his  position ;  he  was  continually  invent- 
ing new  improvements,  all  of  which,  from  their  utter  im- 
practicability, proved  utter  failure ;  he  expended  an  immense 
amount  of  money  on  these  supposed  new  and  wonderful 
inventions ;  he  became  very  neglectful  of  his  duty,  the  fac- 
tory was  badly  managed,  besides  which,  constant  reports 
were  in  circulation  to  the  effect  that  all  the  materials  pur- 
chased by  the  company  and  sent  to  the  factory  were  not 
used  in  the  construction  of  their  pianos;  it  was  accord- 
ingly resolved  to  change  the  superintendent,  and  Manner 
was  therefore  discharged  in  January  last."  This  is  but  a 
part  of  the  publication  complained  of,  and  it  is  selected  to 
show  that,  in  this  paragraph  at  least,  there  is  matter  libel- 
lous per  se.  The  statement  that  all  the  materials  purchased 
by  the  company  and  sent  to  the  factory  were  not  used  in 
the  construction  of  their  pianos,  contained,  as  it  is,  in  a 
publication  attacking  the  superintendent  of  their  factory, 
and  following  charges  of  unfitiiess  for  his  position,  wasteful 
expenditures  in  experiments,  neglect  of  duty  and  bad  man- 
agement, means  nothing  if  it  be  not  an  accusation  of  having 
misappropriated  the  materials  sent  to  the  factory,  and  which 
should  have  been  used  to  make  pianos.  The  words  were 
not  published  without  meaning.  They  were  part  of  a 
statement  of  the  grounds  of  complaint  of  an  employer 
against  a  servant,  furnishing  the  justification  for  his  discharge 
from  the  employment.  Unfitness,  wastefulness,  neglect  of 
duty  and  mismanagement  had  been  already  specified,  and 
the  charge  concludes:  "besides  which,  constant  reports 
were  in  circulation  to  the  effect  that  all  the  materials  sent 
to  the  factory  were  not  used  in  the  construction  of  their 
pianos,"  showing  that  something  apart  from  unfitness,  waste- 
fulness, negligence  and  mismanagement  were  constantly  re- 
ported of  him,  and  this  something  is  clearly  embezzlement, 
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according  to  the  statutes  in  force  at  the  time  of  the  publica- 
tion (2  R.  S.  678  §  59). 

An  averment  that  the  defendants  intended  to  charge 
plaintiff  with  embezzlement  was  not  necessary  in  the  com- 
plaint. The  words  used,  giving  them  their  natural  construc- 
tion, embody  such  a  charge.  The  test  is  whether,  in  the 
mind  of  an  intelligent  man,  the  language  used  naturally 
imports  a  criminal  charge  (More  v.  Bennett,  48  N.  Y.  472). 
But  the  article  in  its  whole  scope  was  libellous  per  se,  be- 
cause it  held  plaintiff  up  to  contempt,  and  tended  to  de- 
grade him  in  the  opinion  of  the  community  as  a  negligent 
and  wasteful  servant,  and  as  a  visionary  and  unpractical 
mechanic,  squandering  an  immense  amount  of  money  on 
"  supposed  new  and  wonderful  inventions,"  "  all  of  which, 
from  their  impracticability  proved  utter  failures"  (Town- 
send  on  Libel  §  176). 

Affirmative  proof  of  damage  was  not  necessary  to  entitle 
plaintiff  to  recover  for  a  libellous  article  of  this  nature. 
The  law  imputes  malice  to  the  defendant,  and  presumes 
that  damages  have  been  sustained  by  the  plaintiff  (.Sander- 
son v.  Caldwell,  45  N.  Y.  398). 

The  circular  in  which  the  libel  occurs  was  not  privileged. 
It  was  addressed  to  the  piano  trade,  and  was  not  intended 
as  an  answer  to  circulars  issued  by  plaintiff.  It  was  issued 
in  the  course  of  a  controversy  between  the  parties,  and  not 
in  the  discharge  of  a  public  or  private  duty,  and,  so  far  as 
the  libellous  matter  is  concerned,  was  not  issued  necessarily 
in  the  prosecution  of  defendants'  own  rights  and  interests. 

The  denial  in  the  third  subdivision  of  the  answer  of 
"each  and  every  othe,r  allegation  in  said  complaint  not 
hereinafter  expressly  admitted  or  qualified,"  is  bad  (Clark 
v.  Dillon,  11  Daly  110). 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

LARREMORE  and  VAX  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
Abide  event. 
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WILLIAM  MOSEU,  Appellant,  against  THOMAS  B.  COCH- 
IIANE,  Respondent. 

(Decided  April  13th,  1885). 

In  an  action  to  recover  money  paid  by  plaintiff  upon  a  contract  for  the 
sale  and  conveyance  to  him  by  defendant  of  real  estate,  a  counterclaim 
by  defendant  for  specific  performance  of  the  contract  by  plaintiff  may 
properly  be  set  up  in  the  answer. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  on  trial  by  the  court. 

The  facts  are  stated  in  the  opinion. 
James  R.  Marrin,  for  appellant. 
Charles  Matthews,  -for  respondent. 

ALLEN,  J. — This  action  was  brought  to  recover  one 
thousand  dollars  paid  by  the  plaintiff  to  the  defendant  on  a 
contract  for  the  purchase  of  real  estate. 

The  defendant  in  his  answer  admitted  the  allegations  of  the 
complaint,  except  as  to  their  legal  result,  and  prayed  for  a 
specific  performance  of  the  contract. 

The  action  was  originally  tried  before  Judge  BEACH  and 
a  jury  on  the  10th  day  of  October,  1883,  and  a  verdict  was 
directed  for  the  plaintiff.  On  appeal  from  the  judgment 
entered  on  the  verdict  the  General  Term  of  this  court 
reversed  the  judgment  and  ordered  a  new  trial  (12  Daly 
292).  The  new  trial  was  had  before  Judge  VAN  HOESEN 
and  a  jury  on  the  29th  day  of  April,  1884,  when  the  com- 
plaint was  dismissed. 

The  defendant's  counsel  moved  for  judgment  on  his 
counterclaim  and  the  court  directed  that  the  counterclaim 
stand  over  for  trial  at  the  next  Equity  Term. 

The  counterclaim  set  up  by  the  defendant  in  his  answer 


160  COURT  OF  COMMON  PLEAS. 

Moser  t.  Cochrane. 

came  on  to  be  tried  before  Judge  BEACH  at  the  Equity 
Term  on  the  2d  day  of  June,  1884,  and  judgment  was  ren- 
dered for  the  defendant  directing  a  specific  performance. 

On  the  trial  before  Judge  VAN  HOESEN  the  plaintiff 
asked  for  a  dismissal  of  the  counterclaim  on  the  ground  that 
facts  sufficient  to  constitute  a  counterclaim  were  not  set 
forth  and  that  such  a  counterclaim  as  the  one  contained  in 
the  answer  could  not  be  pleaded  in  this  action.  He  also 
moved  on  the  trial  before  Judge  BEACH  at  the  Equity 
Term  for  a  dismissal  upon  the  same  ground. 

When  the  appeal  came  on  to  be  argued  before  this  court 
the  rulings  of  the  court  below  were  found  to  be  in  accor- 
dance with  the  opinion  of  the  General  Term  which  ordered  the 
new  trial,  except  so  far  as  they  relate  to  the  counterclaim  :  no 
question  as  to  that  was  raised  on  the  first  trial  and  the  mat- 
ter is  therefore,  not  discussed  in  the  opinion. 

There  remains  to  be  considered  only  the  questions  pre- 
sented at  the  second  trial  before  Judge  VAN  HOESEN  and 
the  trial  before  Judge  BEACH  as  to  the  counterclaim. 

The  counterclaim  pleaded  in  the  defendant's  answer  is  in 
conformity  with  the  requirements  of  section  501  of  the  Code. 

The  plaintiff  seeks  to  recover  a  certain  sum  of  money 
which  he  paid  to  the  defendant  upon  a  contract  for  the  pur- 
chase of  real  estate.  The  answer  of  the  defendant  sets  up 
matters  tending  to  show  that  the  plaintiff  ought  not  to 
recover,  but  ought  to  be  compelled  to  perform  his  contract. 
It  therefore  tends  to  defeat  the  plaintiff's  recovery. 

The  counterclaim  here  is  a  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action.  It  is  enough  to  say  that  the  cause 
of  action  was  money  paid  by  the  plaintiff  to  the  defendant 
upon  the  contract  above  mentioned,  and  the  counterclaim  is 
for  a  specific  performance  by  the  defendant  of  the  same 
contract.  Certainly  the  counterclaim  has  such  a  relation 
to  the  subject  matter  of  the  action,  that  it  will  be  just  and 
equitable  that  both  should  be  settled  by  one  litigation 
(Carpenter  v.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  552). 
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The  counterclaim  is  sufficiently  pleaded  by  the  answer. 

The  answer  contains  all  the  elements  of  a  good  cause  of 
action  for  specific  performance  and  demands  an  affirmative 
relief.  The  plaintiff  could  not  have  been  misled  by  the 
pleading. 

That  such  an  answer  amounts  to  a  counterclaim  is  held 
by  authority  (87  N.  Y.  550 ;  81  N.  Y.  251 ;  1  Lans.  61 ; 
52  N.  Y.  237;  37  N.  Y.  408). 

The  judgment  should  be  affirmed. 
LARREMORE,  J.,  concurred. 
Judgment  affirmed. 


PHILTPINE  PFEIFFER,  as  Administratrix  &c.  of  Peter 
Pfeiffer,  deceased,  Appellant,  against  JOSEPH  WEIS- 
HAUPT,  as  Treasurer  of  the  German  Oak  Lodge  No.  82 
I.  O.  O.  F.,  Respondent. 

THE  SAME,  Appellant,  against  JOHN  JOERGES,  as  President 
of  the  Mount  Horeb  Encampment  No.  7  I.  O.  O.  F., 
Respondent. 

(Decided  April  13th,  1885). 

Where,  under  the  constitution  and  by-laws  of  a  benevolent  association, 
charges  are  preferred  against  a  member  who  is  apparently  and  actually 
of  unsound  mind,  his  failure  to  appear  and  answer  is  not  excused  by  his 
insanity,  and  the  association  may  regularly  proceed,  according  to  its  laws, 
to  convict  him  of  neglect  to  appear  and  punish  him  by  expulsion  and  the 
loss  of  all  rights  in  the  society. 

In  an  action  against  the  treasurer  of  an  unincorporated  benevolent  associa- 
tion for  money  claimed  to  be  due  to  a  member  of  the  association  as 
benefits  during  his  illness,  where  a  recovery  of  such  benefits  subsequent 
to  his  expulsion  from  the  association  has  been  defeated  upon  proof  of 
such  expulsion,  the  judgment  will  not  be  reversed  on  appeal  because  of 
VOL.  XIII— 11 
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objections  to  the  proceedings  for  his  expulsion  not  taken  at  the  trial, 
where  such  defects  might  then  have  been  supplied  by  evidence. 
Under  a  provision  of  the  constitution  of  the  superior  body  of  a  benevolent 
association  guaranteeing  a  fair  hearing  to  every  member  before  expul- 
sion, except  when  such  member  has  been  expelled  from  the  subordinate 
lodge  of  which  he  was  a  member,  a  member  expelled  from  such  lodge 
may  be  expelled  from  the  superior  body  without  notice. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
'entered  upon  a  verdict  rendered  by  direction  of  the  court. 

The  facts  are  stated  in  the  opinion. 

Henry  Wehle  and  John  Fennel,  for  appellant. 

Alfred  Steclder,  for  respondent. 

J.  F.  DALY,  J. — All  of  the  objections  urged  on  this  appeal 
by  appellant  to  the  evidence  given  of  the  proceedings  of  the 
lodge,  which  resulted  in  the  expulsion  of  the  deceased, 
were  not  taken  at  the  trial  when  the  proof  was  offered  and 
admitted. 

At  the  close  of  the  defendant's  case  plaintiff  moved  for  a 
direction  of  a  verdict  in  her  favor,  on  the  ground  that  the 
defendant  had  failed  to  prove  any  defense,  and  that  the 
evidence  adduced  showed  upon  its  face  that  the  expulsion  of 
Pfeiffer  was  illegal  and  without  the  authority  of  the  constitu- 
tion or  by-laws  of  the  lodge,  and  contrary  to  the  law  of  the 
land.  The  defects  to  which  our  attention  is  called  on  this 
appeal  are  such  as  might  have  been  supplied  by  proof  had 
they  been  pointed  out  on  the  trial,  viz. :  that  the  member  pre- 
ferring the  charges  against  the  deceased  was  a  member  in 
good  standing ;  that  the  committee  to  try  the  charges  were 
duly  appointed  and  were  of  the  same  degree  as  the  accused; 
that  sealed  and  certified  charges  and  specifications  were 
served,  etc.  Personal  service  of  the  charges  and  the  sum- 
mons to  appear  and  answer  was  proved,  and  the  charges, 
summons,  documentary  proof  of  proceedings  and  of  the 
report  of  expulsion  were  received  without  objection. 
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%The  only  specific  objection  taken  to  proof  of  the  pro- 
ceedings was  to  the  service  by  mail  instead  of  personally  of 
the  committee's  report.  It  appears,  however,  by  reference 
to  the  constitutions,  that  where  the  expulsion  is  for  failure 
to  appear  and  answer  charges,  service  of  the  report  is  not 
required.  Such  service  is  provided  for  only  in  cases  where 
a  trial  on  charges  has  been  had,  and  is  intended  to  limit  the 
time  within  which  an  appeal  may  be  taken. 

The  whole  contention  in  the  trial  was  as  to  whether  the 
alleged  insanity  of  the  accused  at  the  time  the  charges  were 
preferred  against  him  was  an  answer  to  the  defense  founded 
upon  his  expulsion  for  neglecting  to  appear  and  answer 
such  charges.  It  is  claimed  that  Pfeiffer,  being  apparently 
and  actually  of  unsound  mind,  could  not  be  duly  summoned 
or  convicted  of  neglect  to  appear,  and  punished  by  expul- 
sion and  the  loss  of  all  rights  in  the  society.  There  is  no 
force  in  this  point.  A  person  who  has  even  been  adjudged 
a  lunatic,  and  of  whom  a  committee  both  of  person  and 
estate  has  been  appointed,  may  be  sued  at  law  and  the 
judgment  recovered  against  him  is  not  void  (Sternberg  v. 
Schoolcraft,  2  Barb.  153).  It  would  be  a  contempt  of  the 
court  which  appointed  the  committee  to  sue  without  leave, 
but  the  judgment  is  valid  (See  authorities  cited  in  report 
of  above  case).  There  was  no  reason  why  the  lodge  should 
not  proceed  against  a  person  not  adjudged  a  lunatic.  He 
could  have  been  defended  and  his  rights  protected.  If 
they  were  not,  the  lodge  might  regularly  proceed  according 
to  its  laws.  His  alleged  insanity  did  not  excuse  his  failure 
to  appear  (ffellenberg  v.  District  No.  1  £c.,  94  N.  Y.  580). 

The  judgment  should  be  affirmed,  with  costs  to  respon- 
dents. 

LAREEMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 

"With  the  foregoing  appeal  was  argued  another  appeal  by 
the  same  plaintiff  from  a  similar  judgment  in  a  like  action 
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by  her  against  John  Joerges,  as  president  of  the  Mount 
Horeb  Encampment  No.  7  I.  O.  O.  F.,  which  was  a  superior 
body  of  the  Independent  Order  of  Odd  Fellows,  of  which 
the  German  Oak  Lodge  was  a  subordinate  lodge.  Upon 
this  appeal  the  following  opinion  was  rendered. 

J.  F.  DALY,  J. — All  the  questions  in  this  case  touching  the 
regularity  of  the  proceedings  of  the  German  Oak  Lodge 
Avhich  resulted  in  the  expulsion  of  Pfeiffer,  have  been  set- 
tled in  the  case  of  Pfeiffer  v.  Weishaupt,  argued  with  this 
appeal,  and  my  conclusions  are  adverse  to  the  appellant's 
position.  The  additional  point  is  made  in  this  case,  that 
before  his  expulsion  from  this  encampment  he  had  no  notice 
nor  opportunity  to  be  heard. 

I  find  that  the  constitution  of  this  body  recommends  a 
fair  hearing  to  every  member  liable  to  expulsion,  except 
where  such  member  has  been  expelled  from  the  lodge  of 
which  he  was  a  member. 

Pfeiffer  having  been  expelled  from  the  subordinate  lodge, 
the  superior  lodge  evidently  had  the  right  to  expel  him 
from  the  encampment  without  further  notice. 

Judgment  should  be  affirmed,  with  costs. 

LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


SAMUEL  C.  REED,  Appellant,  against  JAMES  CROWE  et  a?., 
Respondents. 

(Decided  April  13th,  1885). 

Defendants,  who  were  warehousemen,  received  from  plaintiff  for  storage, 
a  trunk  containing  clothing  and  other  articles,  all,  at  the  time  of  delivery 
to  them,  in  good  order  and  condition.  When  the  trunk  was  returned  by 
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them  to  plaintiff,  about  five  weeks  afterwards,  the  contents  were  satur- 
ated witli  water,  and  so  soaked,  mildewed,  and  some  of  the  articles  so 
rotten,  as  to  indicate  either  that  the  trunk  had  been  immersed  in  water 
or  that  the  water  had  permeated  it  gradually.  Held,  that  these  facts 
warranted  the  presumption  that  there  must  have  been  a  want  of  ordin- 
ary care  on  the  part  of  defendants  while  the  trunk  was  in  their  custody, 
and  that,  in  the  absence  of  any  explanation  by  them  of  how  the  injury 
occurred,  they  should  be  held  liable  to  plaintiff  for  the  damage  there- 
from. 


APPEAL  from  a  judgment  of  the  district  court  in  the  City 
of  New  York  for  the  Eighth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Wm.  H.  Blain,  for  appellant. 
J.  Hardy,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  trunk  was  in 
the  custody  of  the  defendants,  as  warehousemen,  who  were 
bound  to  the  exercise  of  ordinary  diligence.  In  such  a 
case,  if  the  warehouseman  is  unable  to  deliver  the  property 
intrusted  to  him,  or  delivers  it  materially  injured,  or  does 
not,  in  the  one  case,  account  for  its  loss,  or  explain,  in  the 
other,  how  the  injury  happened,  the  presumption  must  be 
that  there  was  a  want  of  due  care ;  and  that  the  loss  or  the 
injury  was  due  to  his  negligence  {Arent  v.  Squire,  1  Daly 
350;  Fox  v.  Pruden,  3  Daly  189;  Burnell  v.  New  York 
Central  R.  R.  Co.,  45  N.  Y.  189,  190;  Collins  v.  Bennett, 
46  N.  Y.  494 ;  Schwerin  v.  McKie,  51  N.  Y.  180 ;  Fairfax 
v.  New  York  Central  £c.  R.  R.  Co.,  67  N.  Y.  14).  If  lie 
accounts,  however,  for  the  loss  or  the  injury,  as  where  he 
shows  that  the  property  was  destroyed  by  fire  (Lamb  v. 
Camden  $  Amboy  R.  R.  £c.  Co.,  46  N.  Y.  271),  or  was 
stolen  by  burglars  (Claflin  v.  Myer,  75  N.  Y.  260);  then, 
as  a  loss  by  a  fire  or  a  burglary  warrants  no  presumption  of 
want  of  care  on  the  part  of  the  warehouseman,  the  plaintiff, 
to  recover,  in  such  a  case,  must  establish  affirmatively  that 
the  loss  was  due  to  the  warehouseman's  negligence. 
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The  defendants  are  the  proprietors  of  an  express  com- 
pany, which,  in  addition  to  the  transportation  of  trunks, 
packages,  etc.,  also  receive  baggage  and  other  personal 
property  on  storage.  They  had  on  storage  a  trunk  belong- 
ing to  the  plaintiff,  which  he .  sent  for ;  and,  upon  its  being 
brought  to  his  hotel,  he  took  out  what  was  in  it  and  re-filled 
it  with  clothing,  in  good  order  and  condition,  locked  it  up, 
and  re-delivered  it  to  the  defendants'  messenger,  to  be  con- 
tinued on  storage  until  called  for.  The  trunk  was  placed 
in  the  hall  of  the  hotel,  near  the  room  which  the  plaintiff 
occupied,  from  which  place  the  defendants'  messenger  or 
cartman  took  it.  He  brought  it  to  the  company's  office 
and  put  it  on  the  sidewalk,  in  front  of  their  office,  where  it 
remained  for  an  hour,  after  which  it  was  removed  to  a  one- 
story  wooden  building  in  the  rear  of  the  defendants'  dwel- 
ling, which  was  used  exclusively  for  the  purpose  of  storing 
property.  It  remained  there  for  about  five  weeks,  when 
the  plaintiff  sent  for  it,  and,  upon  opening  the  trunk,  he 
found  the  articles  it  contained,  which  were  chiefly  clothing, 
so  saturated  and  soaked  with  water  and  affected  by  mildew, 
that  some  of  the  things  were  rotten.  As  he  described  it, 
everything  was  soaking  wet,  so  that  he  could  take  stockings 
that  were  new  and  wring  the  water  out  of  them,  which  was 
also  the  case  with  a  dress  coat  and  a  satin  dressing-gown. 
The  plaintiff  testified  that  when  he  showed  the  interior  of 
the  trunk  to  one  of  the  defendants,  he  acknowledged  that 
it  was  in  a  dreadful  condition.  He  said  that  it  was  a  mys- 
tery to  him  how  the  things  had  got  wet;  that  he  would 
investigate  the  matter,  talk  with  his  brother  about  it,  and  if 
they  thought  that  the  fault  was  theirs,  they  would  reim- 
burse the  plaintiff.  The  defendant  referred  to  testified  that 
he  did  look  into  the  matter,  and  "when  he  found  the  thing 
could  not  have  happened  "  by  the  defendants'  fault,  he  told 
the  plaintiff  that  he  could  not  compensate  him.  He  did 
not,  however,  explain  how  the  injury  could  not  have  hap- 
pened by  the  fault  of  the  defendants  or  their  agents,  farther 
than  by  describing  the  building  in  which  the  property  was 
kept.  It  was,  as  has  been  said,  a  one-story  building,  30  feet 
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long,  12  feet  wide,  and  13  feet  high,  the  rear  wall  of  which 
was  of  brick,  the  other  sides  of  wood,  and  the  roof  of  tin. 
The  tin  roof  was  repaired  twice  a  year,  and  had  been  re- 
paired, as  he  first  testified,  about  three  months  before  the 
trial,  which  would  have  been  whilst  the  trunk  was  on  stor- 
age. He  testified  afterwards,  however,  that  he  could  not 
tell  exactly  whether  it  was  before  the  trunk  was  received 
by  them  or  subsequently,  but  he  "  guessed  "  it  was  before  ; 
and  finally,  when  asked  if  it  was  only  a  guess,  he  said 
"no,"  he  was  "positive."  He  also  testified  that  he  was 
positive  that  there  was  no  leak  during  the  time  that  the 
trunk  was  in  storage — that  is,  between  the  30th  of  June 
and  the  30th  of  August,  because  the  defendants  "were 
there  all  the  time  looking  out  for  any  leaks  that  might 
occur  in  the  building."  The  messenger  or  cartman  who 
received  the  trunk  from  the  plaintiff  testified  that  he  took 
it  from  the  hall  of  the.  hotel,  not  far  from  the  plaintiff's 
room,  put  it  on  the  wagon,  and  took  it  to  the  defendants' 
office ;  that  he  left  it  for  an  hour  on  the  sidewalk  in  front 
of  their  store,  after  which  he  took  it  to  the  place  where  it 
was  stored ;  that  whilst  he  had  the  custody  of  it,  he  took 
good  care  of  it,  so  that  no  damage  might  happen  to  it,  and 
that  it  was  perfectly  dry  on  the  sidewalk  where  he  left  it. 
The  plaintiff's  testimony  was  most  explicit  as  to  the  condi- 
tion of  the  contents  of  the  trunk  when  he  locked  it  up  for 
delivery  to  the  defendants'  messenger ;  and  the  testimony 
was  equally  explicit  that  there  was  no  dampness  nor  wet  in 
or  about  the  hall  where  it  was  placed  before  it  was  taken 
by  defendants'  messenger,  although  repairs  were  being  made 
iir  other  parts  of  the  hotel.  The  plaintiff  told  the  defendant, 
who  called  upon  him,  that  he  thought  the  trunk  had  been 
lying  in  the  water,  which  had  soaked  up  and  into  the  goods, 
and  the  defendant  replied  that  that  could  not  have  happened 
in  his  place.  The  plaintiff  testified  further,  that  the  effect 
of  the  wet  and  mildew  was  such  that  he  was  afraid  to  wear 
some  of  the  things,  they  were  so  rotten,  that  he  would  have 
broken  them  to  pieces  if  he  had  attempted  to  wear  them. 
Upon  this  state  of  facts,  the  judge  gave  judgment  for  the 
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defendants,  upon  the  assumption,  as  we  are  told  by  the 
appellant's  counsel,  that  the  plaintiff  had  failed  to  prove 
that  the  injury  to  the  contents  of  the  trunk  was  due  to  the 
defendants'  negligence. 

This  was  erroneous.  The  testimony  showed  conclusively 
that  when  the  trunk  was  delivered  to  the  defendants'  mes- 
senger, the  contents  were  in  good  order  and  condition,  and 
when  returned  to  the  plaintiff,  that  the  articles  were  in  the 
state  above  described;  so  that  the  injury,  whatever  may 
have  been  the  cause  of  it,  must  have  occurred  whilst  the 
trunk  was  in  the  defendants'  custody.  The  things  in  the 
trunk  were  so  soaked,  mildewed,  and  some  of  them  so  rot- 
ten, as  to  indicate  either  that  the  trunk  had  been  immersed 
in  water,  or  that  the  water  had  permeated  it  gradually,  for 
the  things  to  be  found  in  the  condition  in  which  they  were. 
As  the  defendants  could  not,  or  did  not,  account  for  the  fact 
that  the  articles  contained  in  the  trunk,  which  were  in  good 
order  and  condition  when  the  trunk  was  intrusted  to  them 
for  safe-keeping,  were  found,  when  the  trunk  was  restored 
by  them  to  the  owner,  greatly  damaged  by  water,  it  war- 
ranted the  presumption  that  there  must  have  been  a  want 
of  ordinary  care  whilst  the  trunk  was  in  their  custody.  If 
they  could  give  no  explanation  of  how  this  injury  occurred, 
they  should  be  held  responsible  for  the  damage,  upon  the 
assumption  that  it  must  have  been  through  their  negligence. 

The  judgment  should  be  reversed. 

VAN  HOESEN,  J.,  concurred. 

% 

Judgment  reversed. 
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ELIZABETH  STORY,  Respondent,  against  SAMUEL  K.  SAT- 
TERLEE  et  al.,  Appellants. 

(Decided  April  13th,  1885). 

That  the  attorney  for  the  plaintiff  in  an  action,  promised  or  gave,  or  pro- 
cured to  be  promised  or  given,  a  valuable  consideration  to  the  plaintiff 
as  an  inducement  to  the  placing  or  in  consideration  of  having  placed  in 
his  hands  or  in  the  hands  of  another,  the  demand  or  cause  of  action 
alleged  in  the  complaint,  contrary  to  statutory  prohibition  (Code  Civ. 
Pro.  §§  74,  75),  does  not  constitute  a  defense  to  such  cause  of  action. 

APPEAL  from  a  judgment  of  this  court  sustaining  a  de- 
murrer to  one  of  the  defenses  in  an  answer. 

The  defense  demurred  to  was,  substantially,  that,  at  and 
prior  to  the  time  of  the  commencement  of  the  action,  one 
Edward  H.  Strobel,  one  Austin  Hun tington,  and  one  George 
A.  Miller  were  attorneys  and  counselors  at  law  in  the  State 
of  New  York,  and  that  said  Miller  was  the  attorney  for  the 
plaintiff  in  this  action ;  that  Huntington,  as  an  inducement 
to  the  placing,  or  in  consideration  of  having  placed,  in  his 
hands  or  in  the  hands  of  Strobel  or  Miller  the  demand 
alleged  in  the  complaint,  for  the  purpose  of  bringing  an 
action  thereon,  and  Strobel,  as  an  inducement  to  the  plac- 
ing, or  in  consideration  of  having  placed,  in  his  hands  or  in 
the  hands  of  Miller,  such  demand,  for  a  like  purpose,  and 
Miller,  as  an  inducement  to  the  placing,  or  in  consideration 
of  having  placed,  in  his  hands  the  said  demand  for  a  like 
purpose,  did  each,  prior  to  the  commencement  of  this  action, 
promise  or  give,  or  procure  to  be  promised  or  given,  a  valu- 
able consideration  to  the  plaintiff;  and  that  by  reason 
thereof  the  plaintiff  placed  said  demand  in  their  hands,  and 
thereupon  this  action  was  brought. 

The  plaintiff  demurred  to  said  defense  on  the  ground 
hat  it  was  insufficient  in  law  upon  the  face  thereof. 

At  the  trial  of  the  issue  of  law  the  demurrer  was  sus- 
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tained  and  an  interlocutory  judgment  sustaining  the  de- 
murrer and  declaring  the  second  defense  to  be  insufficient 
in  law  was  entered.  From  this  judgment  defendants  ap- 
pealed. 

Edward  Sane/ford,  for  appellants. 
George,  A.  Miller,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  case  of  Hall  v. 
Gird  (7  Hill  586),  is  directly  in  point.  It  was  held  in  that 
case,  that  the  purchase  of  a  demand  by  an  attorney  for 
prosecution  in  violation  of  the  statute,  does  not  annul  the 
demand  itself ;  that  it  constitutes  no  defense  to  the  debtor, 
who  is  not,  for  that  cause,  to  have  a  verdict.  The  agree- 
ment in  that  case  was  set  up  as  a  defense  to  an  equitable 
action  for  the  foreclosure  of  a  mortgage ;  but  the  ground 
upon  which  the  decision  was  placed,  does  not  limit  its  appli- 
cation to  actions  equitable  in  their  nature ;  but  applies 
equally  to  actions  brought  to  enforce  a  contract,  or  to  re- 
cover damages  for  a  tort.  Even  the  qualification  which 
was  recognized  in  Hall  v.  Gird,  would  not  apply,  as  the 
provisions  in  the  Revised  Statutes  (2  R.  S.  288  §§  75,  81) 
creating  it  have  now  been  repealed ;  and  even  were  they  in 
force,  they  would  not  apply  to  the  present  action,  which  is 
not  one  for  debt,  covenant  or  assumpsit,  which  were  the  only 
actions  in  which  such  a  defense  was  available  under  the 
repealed  provisions. 

The  unlawful  nature  of  such  an  agreement  is  a  defense 
to  an  action  brought  to  enforce  the  agreement ;  or  it  is 
available  where,  as  in  the  case  of  CougJdin  v.  New  York 
Central  $c.  R.  R.  Co.  (71  N.  Y.  444),  the  cause  of  action  is 
sought  to  be  enforced,  after  the  plaintiff  has  settled  the  suit, 
solely  for  the  purpose  of  enabling  the  attorney  to  obtain  the 
benefit  of  his  agreement.  Where  such  an  agreement  is 
made,  the  attorney  subjects  himself  to  the  penal  conse- 
quences provided  by  the  Code,  §  75,  and  the  agreement,  as 
such,  cannot  be  enforced ;  but  the  attorney  and  the  plaintiff 
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entering  into  such  an  agreement,  does  not  take  away  from 
the  plaintiff  the  right  to  prosecute  any  cause  of  action  he 
may  have  against  the  defendant  {Courtright  v.  Burnes,  13 
Fed.  Ilep'r  317,  and  note,  p.  326). 

The  order  sustaining  the  demurrer  should  therefore  be 
affirmed. 

VAN  HOESEN,  J.,  concurred. 
Order  affirmed. 


GEORGE  S.  STRINGFIELD  et  aL,  Respondents,  against 
ALEXANDER  FIELDS,  Appellant. 

(Decided  April  13th,  1885).  % 

Upon  appeal  from  an  order  of  the  City  Court  of  New  York  denying  a 
motion  to  vacate  an  attachment  against  property  granted  on  the  ground 
of  fraudulent  disposition  of  property  by  the  defendant,  the  court  will 
not  weigh  conflicting  evidence,  or  determine  the  credibility  of  witnesses; 
but  will  consider  only  whether  the  proofs  submitted  show  prima  facie  a 
disposition  of  property  by  defendant  with  intent  to  defraud  his  creditors. 

The  affidavits  upon  which  such  an  attachment  was  granted  showed  that 
defendant,  who  was  a  retail  dealer,  had,  in  December,  admitted  that  he 
was  unable  to  pay  plaintiffs'  claim,  and  appeared  to  be  unwilling  or  una- 
ble to  disclose  his  financial  standing  to  plaintiffs;  it  alleged  that  he  had 
been  daily  making  sales  of  his  property  for  cash,  and  retaining  the  pro- 
ceeds for  his  own  use,  that  within  the  preceding  two  weeks  he  had  dis- 
posed of  a  great  deal  of  his  stock,  was  still  selling  it  for  cash,  was  not 
replenishing  his  stock,  arid  that  his  intent  was  to  defraud  his  creditors; 
but  it  also  appeared  that  he  had  bought  goods  from  plaintiffs  during  the 
month,  a  season  in  which  goods  are  seldom  bought  by  retailers.  Held, 
that  a  prima  facie  case  of  fraudulent  disposition  of  property  by  defend- 
ant was  not  made  out;  and  a  motion  by  him  to  vacate  the  attachment, 
upon  which  it  appeared  that  during  the  month  he  had  made  large  pay- 
ments to  his  creditors,  and  after  the  levy  of  the  attachment,  had  made 
an  assignment  for  the  benefit  of  creditors,  which  was  not  assailed,  and 
under  which  the  assignee  had  taken  possession  of  goods  in  his  store 
worth  several  thousand  dollars,  should  have  been  granted. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  that  court  deny- 
ing a  motion  to  vacate  an  attachment. 
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The  facts  are  stated  in  the  opinion. 

Bankson  T.  Morgan  and  Alfred  J.  Walker,  for  appellant. 
B.  F.  Einstein,  for  respondent. 

VAN  HOESEN,  J. — A  discretionary  order  made  by  the 
General  Term  of  the  City  Court  will  not  be  reviewed  by 
the  Court  of  Common  Pleas  (  Walsh  v.  Schulz,  12  Daly  103). 
By  a  discretionary  order  I  mean  one  that  has  been  made  by 
the  judge  of  the  court  below  upon  evidence  as  to  the  force 
and  effect  of  which  men  of  good  judgment  may  fairly  differ. 
In  the  language  of  Chief  Justice  CHURCH,  in  Anonymous 
(59  N.  Y.  315),  "when  it  becomes  necessary  to  weigh  con- 
flicting evidence,  to  decide  as  to  the  credibility  of  witnesses, 
to  consider  the  effect  to  be  given  to  the  conduct  of  parties, 
— in  short  any  question  in  respect  to  which  there  is  no  fixed 
established  rule  or  principle  of  law  controlling  it, — the 
order  is  deemed  discretionary,  and  is  not  appealable  to  this 
court,  although  it  may  involve  a  substantial  right  within 
the  meaning  of  that  term,  as  used  in  the  Code."  Again,  in 
the  case  of  Allen  v.  Meyer  (73  N.  Y.  1),  in  determining 
whether  an  order  vacating  an  attachment  was  appealable  to 
the  Court  of  Appeals,  that  court  said :  "  An  order  granting 
an  attachment  is  not  appealable,  unless  it  presents  a  ques- 
tion of  law  or  absolute  legal  right;  but  if  an  order  is 
granted  in  a  case  in  which  it  is  not  authorized,  or  if  there 
is  an  entire  absence  of  facts  proved  justifying  it,  the  case 
would  present  a  question  of  law,  and  the  order  would  be 
appealable."  In  the  case  just  cited,  the  court  then  exam- 
ined the  record  in  order  to  ascertain  whether  it  presented 
only  a  question  of  law,  and  finding  that  the  decision  of  the 
court  below  was  dependent  upon  "  inferences  to  be  drawn 
from  the  facts  stated,"  and  upon  the  conclusions  of  the 
judge  as  to  "  the  degree  of  credit  to  be  given  to  a  witness," 
dismissed  the  appeal. 

Again,  in  Morris  v.  Talcott  (96  N.  Y.  100),  the  Court  of 
Appeals,  in  determining  the  appealability  of  an  order  that 
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denied  a  motion  to  vacate  an  order  of  arrest,  said :  "  Where 
there  is  no  evidence  legitimately  tending  to  establish  fraud, 
and  the  natural  inferences  to  be  drawn  from  the  facts  stated 
do  not  necessarily  lead  to  the  presumption  of  a  fraudulent 
intent,  a  question  of  law  is  presented  which  calls  for  the 
judgment  of  this  court." 

In  disposing  of  this  appeal,  therefore,  as  we  hold  with 
respect  to  the  City  Court  the  position  of  the  appellate  court 
that  reviews  only  questions  of  law,  we  shall  not  weigh  con- 
flicting evidence,  nor  determine  the  credibility  of  witnesses, 
but  shall  assume  the  existence  of  those  facts  and  conclu- 
sions that  the  affidavits  of  the  plaintiff  conduced  to  prove. 
Some  of  the  affidavits  offered  on  behalf  of  the  defendants 
contain  allegations  that  the  plaintiffs  have  not  controverted, 
and  which  do  not  put  in  dispute  any  averment  of  fact  in 
the  affidavits  presented  by  the  plaintiffs;  to  such  of  the 
defendants'  affidavits  as  are  not  denials  of  the  allegations  on 
which  the  plaintiffs  rely  for  the  maintenance  of  the  attach- 
ment, reference  may  be  made. 

The  question  to  be  decided  therefore  is  this :  Upon  all 
the  proofs  submitted,  do  the  plaintiffs  show  prima  facie  that 
the  defendant  has  disposed  and  is  disposing  of  his  property 
with  intent  to  defraud  his  creditors?  It  is  a  crime  to  dis- 
pose of  property  with  intent  to  defraud  one's  creditors 
(Penal  Code  §  587).  I  mention  this,  not  because  I  rely 
upon  the  exploded  doctrine  that  in  a  civil  action  the  wrong- 
ful act  must  be  proved  beyond  all  reasonable  doubt,  but 
because  this  court,  in  Andrews  v.  Swartz  (55  How.  Pr.  190), 
and  the  Court  of  Appeals  in  Morris  v.  Talcott  (96  N.  Y. 
100),  have  held  that  "a  party  seeking  a  remedy  against 
another,  based  upon  the  alleged  commission  of  a  fraud  by 
such  person,  must  show  affirmatively  facts  and  circumstan- 
ces necessarily  tending  to  establish  a  probability  of  guilt  in 
order  to  maintain  his  claim.  When  the  evidence  is  capable 
of  an  interpretation  which  makes  it  as  consistent  with  the 
innocence  of  the  accused  party  as  with  his  guilt,  the  mean- 
ing must  be  ascribed  to  it  which  accords  with  his  innocence 
rather  than  that  which  imputes  to  him  a  criminal  intent." 
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In  this  case  it  is  not  necessary  to  invoke  that  beneficent 
rule,  for  the  affidavits  do  not  contain  a  single  allegation 
from  which  an  inference  can  fairly  be  drawn  that  the  de- 
fendant has  disposed  or  ever  intended  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors.  After  a  care- 
ful reading  of  the  affidavits  presented  by  the  plaintiffs  I  am 
utterly  at  a  loss  to  discover  what  it  was  that  could  have  led 
the  learned  judges  of  the  City  Court  to  the  conclusion  that 
there  was  any,  even  the  slightest,  evidence  of  fraud  against 
the  defendant. 

The  affidavit  of  Lumley,  sworn  to  on  December  26th, 
1883,  alleges  that  on  the  day  before  Christmas  of  that  year 
the  defendant  said  that  he  could  not  pay  the  plaintiffs' 
claim,  or  even  a  part  of  it ;  that  he  did  not  know  the  amount 
of  his  indebtedness,  or  the  amount  of  his  stock ;  that  he 
could  not  say  how  he  stood  financially;  that  he  had  not 
looked  over  his  books ;  that  he  had  been  sued  on  two  claims, 
and  that  the  actions  were  then  pending ;  and  that  he  had 
been  making  some  small  payments  to  parties  down  town, 
though  he  could  not  name  the  parties  to  whom  the  pay- 
ments had  been  made,  nor  the  sums  paid  to  them.  Having 
thus  given  his  conversation  with  the  defendant,  Lumley 
then  alleges  that  the  defendant  has  been  daily  making  sales 
of  his  property  for  cash,  and  retaining  the  proceeds  for  his 
own  use.  It  is  not  alleged  that  the  sales  were  made  in  an 
unusual  manner,  or  that  they  were  out  of  the  ordinary 
course  of  business,  or  for  less  than  the  actual  value  of  the 
goods,  or  that  they  were  any  other  than  the  ordinary  daily 
transactions  of  a  retail  dealer  in  the  regular  prosecution  of 
his  business.  It  is  not  alleged  that  the  sales  were  large  or 
that  the  amounts  received  were  greater  than  the  defendant 
required  for  his  ordinary  household  expenses  and  the  cur- 
rent expenses  of  his  store.  We  have  no  bankruptcy  law 
now  in  force,  and  it  would  be  strange  if  a  man  could  be 
convicted  of  making  a  fraudulent  disposition  of  his  prop- 
erty on  proof  that  he  paid  his  current  expenses  out  of  the 
proceeds  of  an  unprofitable  business.  It  is  finally  alleged 
that  within  the  preceding  two  weeks  the  defendant  has  dis- 
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posed  of  "  a  great  deal  of  his  stock  of  merchandise,"  that 
lie  is  still  selling  it  for  cash,  that  he  is  not  replenishing  his 
stock,  and  that  his  intent  is  to  defraud  his  creditors.  A 
mere  allegation  of  a  fraudulent  intent  is  worth  nothing 
unless  facts  are  stated  from  which  the  intent  charged  may 
be  inferred.  Now,  it  is  obvious  that  the  sale  of  goods  by  a 
retailer,  even  if  "made  daily,"  and  "for  cash,"  does  not 
show  that  the  dealer  is  making  a  fraudulent  disposition  of 
his  property ;  nor  is  an  inability  or  an  unwillingness  to  make 
a  full  disclosure  of  his  affairs  to  a  creditor  proof  that  a  debtor 
has  fraudulently  disposed  of  his  property,  or  that  he  har- 
bors such  a  design.  It  may  be  a  significant  fact  when  found 
in  connection  with  other  facts  that  point  to  a  fraudulent 
disposition  of  property,  but,  taken  by  itself,  an  absolute 
refusal  by  a  debtor  to  unbosom  himself  to  his  creditor  does 
not  even  tend  to  prove  that  the  debtor  has  placed  or  intends 
to  place  his  property  where  his  creditors  cannot  reach  it. 
It  seems  to  me  clear  that,  conceding  that  the  defendant 
would  not  or  could  not  tell  the  plaintiffs  how  he  stood 
financially,  that  he  followed  his  business  regularly  by  mak- 
ing sales  of  his  goods  for  cash  in  'the  ordinary  Way  (and 
nothing  extraordinary  is  charged),  and  that  he  did  live  out 
of  the  proceeds  of  his  sales  and  pay  his  current  expenses 
from  them,  these  facts,  whether  taken  separately  or  all  to- 
gether, utterly  fail  to  warrant  a  suspicion  that  the  defendant 
has  made  or  intends  to  make  a  fraudulent  disposition  of  his 
property. 

The  fact  that  the  defendant  did  not  replenish  his  stock 
would  not,  even  if  proved,  show  that  the  defendant  was 
making  away  with  it.  But  it  is  shown  by  the  affidavit  of 
Alexander  Lumley,  sworn  to  on  January  7th,  1884,  and  by 
the  affidavit  of  Moses  Einstein,  sworn  to  on  January  10th, 
1884,  that  the  defendant  bought  goods  of  the  plaintiffs  in 
December,  1883,  the  very  time  at  which  it  is  said  by  Lum- 
ley, in  his  first  affidavit,  that  he  was  not  replenishing  his 
stock.  Again,  it  appears  by  the  affidavit  of  Robert  P.  John- 
son that  during  the  holiday  season  goods  are  seldom  bought 
by  retailers,  the  object  of  every  shopkeeper  being  to  get  rid 
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of  as  many  of  his  goods  as  possible  at  that  time.  Certainly 
no  suspicion  arises  because  the  defendant  did  not  buy  goods 
at  the  wrong  time. 

But  this  is  not  all.  I  think  that  the  defendant  might 
confidently  have  relied  for  his  defense  upon  the  failure  of 
the  plaintiffs  to  make  out  even  a  prima  facie  case  of  fraud, 
but  he  did  not  do  so.  He  made  an  affidavit,  in  which  he 
alleged  that,  in  the  month  of  December,  1883,  he  had  actu- 
ally paid  over  three  thousand  dollars  to  his  creditors,  and 
to  that  affidavit  he  annexed  a  schedule  of  those  payments. 
The  plaintiffs  undertook  to  prove  that  that  affidavit  was 
false,  but  their  inquiries  strongly  confirm  its  truth.  They 
found  only  one  mistake  in  it — a  payment  that  the  defendant 
said  was  made  in  the  early  part  of  December  was  actually 
made  on  the  30th  of  November,  and  the  amount  was  not 
8370.75  but  $360.77.  Some  of  the  defendant's  creditors 
refused  to  inform  the  plaintiffs'  agent  when  they  received 
their  money,  but  several  of  them  did  consent  to  give  the 
information  that  was  sought,  and  in  every  instance,  save 
the  one  I  have  referred  to,  it  appeared  that  the  defendant, 
instead  of  laying  money  aside  for  his  own  use,  was  steadily 
paying  his  debts.  It  further  appeared  that  the  defendant, 
after  the  levy  of  the  attachment,  made  an  assignment  for 
the  benefit  of  his  creditors,  and  that  the  assignee  has  taken 
possession  of  goods  in  defendant's  store  worth  at  least 
$13,000.  A  deputy  sheriff,  who  caused  an  appraisal  of  a 
part  of  the  stock  to  be  made,  says  that  the  part  so  appraised 
is  worth  nearly  $5,000.  There  is  no  pretense  that  the 
assignment  is  fraudulent.  It  is  clear,  therefore,  that  the 
defendant  was  paying  his  creditors  during  the  month  of 
December,  1883,  and  there  is  every  reason  to  believe  that 
he  paid  out  to  them  in  that  month  about  $3,000 ;  that  he  was 
conducting  his  business  in  the  ordinary  way,  at  retail ;  that 
he  had  on  hand  when  he  failed  goods  of  the  value  of  $13,000  ; 
and  there  is  no  proof  whatever  that  any  part  of  his  stock 
was  secretly  sent  away,  or  sold  out  of  the  ordinary  course 
of  business.  The  assignment  is  of  itself  conclusive  proof  in 
this  case — for  it  is  not  assailed — that  the  goods  on  hand  will 
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be  devoted  to  the  payment  of  the  defendant's  creditors ;  and 
there  is  an  absolute  failure  to  prove  that  any  goods  what- 
ever were  fraudulently  disposed  of. 

The  order  appealed  from  should  be  reversed,  with  costs, 
and  the  attachment  should  be  vacated,  with  costs. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Order  reversed,  with  costs. 


FRANCIS  TUMBLETY,  Appellant,  against  WILLIAM  P. 
O'CONNOR,  Respondent. 

(Decided  April  13th,  1885). 

Upon  a  sale  of  negotiable  paper  by  one  having  possession  without  right  or 
authority  to  sell,  to  establish  bad  faith  on  the  part  of  the  purchaser,  as 
against  the  rightful  owner,  it  must  appear,  not  only  that  he  had  notice 
of  facts  that  would  put  a  prudent  man  upon  inquiry,  but  that  he  knew 
of  facts  that  would  necessarily  lead  the  mind  to  believe  that  the  seller 
was  disposing  of  the  paper  without  lawful  authority. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 
P.  £  D.  Mitchell,  for  appellant. 
Edw.  C.  Boardman,  for  respondent. 

VAN  HOESEN,  J. — One  fact  is  indisputable,  and  that  is, 
that  Lyons  did  not  obtain  the  bonds  under  or  by  means  of 
the  power  of  attorney.  It  had  no  connection  with  Lyons' 
possession  of  the  bonds.  Tumblety  himself  carried  the 
bonds  to  Lyons'  house,  and  there  gave  them  to  Lyons' 
mother,  that  she  might  deliver  them  to  her  son.  Tumblety 
VOL.  XIII— 12 
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undoubtedly  intended  that  Lyons  should  cut  off  the  coupons 
and  present  them  for  collection,  but  he  did  not  intend  that 
Lyons  should  sell  the  bonds  themselves.  The  bonds  were 
payable  to  bearer,  and  were  negotiable,  and  transferable  by 
delivery.  Unless  O'Connor  was  guilty  of  bad  faith  in  mak- 
ing the  purchase  of  the  bonds  from  Lyons,  the  plaintiff  has 
no  claim  against  him.  There  is  absolutely  no  evidence  of 
bad  faith  on  the  part  of  O'Connor.  In  order  to  establish 
bad  faith  in  a  purchaser  of  negotiable  paper,  it  must  be 
made  to  appear,  not  merely  that  he  had  notice  of  facts  that 
would  put  a  prudent  man  upon  inquiry,  but  that  he  knew 
of  facts  that  would  necessarily  lead  the  mind  to  believe  that 
the  seller  was  disposing  of  the  paper  without  laAvful  author- 
ity (  Welch  v.  Sage,  47  N.  Y.  143).  Proof  that  O'Connor 
knew  that  Lyons  had  been  appointed  the  attorney  in  fact  of 
the  plaintiff,  and  that  the  power  of  attorney  was  placed  at 
the  disposal  of  O'Connor,  so  that  he  might  have  read  it  if 
he  had  been  inclined  to  do  so,  is  insufficient  to  warrant  the 
conclusion  that  he  knew  that  Lyons  was  misappropriating 
the  bonds.  Lyons  was  not  acting  under  the  power  of  attor- 
ney, nor  would  an  examination  of  it  have  shown  whether 
he  had  or  had  not  obtained  from  Tumblety  oral  authority 
to  sell  the  bonds.  The  authority  given  to  Lyons  to  collect 
the  coupons  was  by  parol,  and  the  power  to  sell  the  bonds 
might  have  been  conferred  in  the  same  way.  But  it  is 
proved  that  the  power  of  attorney  was  mentioned  to  O'Con- 
nor, not  as  showing  what  authority  Lyons  possessed,  but 
merely  as  evidence  of  his  identity.  That  identity  was  estab- 
lished by  the  recognition  of  Lyons  by  Mr.  Vose,  and  O'Con- 
nor consequently  did  not  examine  the  power  of  attorney. 
There  was  no  evidence,  therefore,  that  would  have  justified 
the  jury  in  finding  O'Connor  guilty  of  bad  faith  in  purchas- 
ing the  bonds,  and  the  complaint  was  properly  dismissed 
upon  the  merits. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed. 
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ALFRED  WATERS,  by  his  Guardian  ad  litem  Henry  Waters, 
Appellant,  against  GEORGE  W.  CURTIS,  Respondent. 

(Decided  April  13th,  1885). 

An  order  of  the  General  Term  of  the  City  Court  of  New  York  reversing  an 
order  of  that  court  striking  out  a  portion  of  an  answer  as  irrelevant  and 
redundant,  is  not  appealable  under  section  3191  of  the  Code  of  Civil  Pro- 
cedure; such  order  merely  affects  a  mode  of  procedure,  and  does  not 
deprive  the  plaintiff  of  any  substantial  right  or  touch  the  merits  of  his 
case. 

It  seems,  that  a  denial  in  an  answer  of  knowledge  or  information  sufficient 
to  form  a  belief,  "  as  to  each  and  every  allegation"  in  the  complaint  not 
specifically  denied,  is  bad,  as  containing  a  negative  pregnant. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  reversing  an  order  of  that  court  strik- 
ing out  part  of  an  answer  as  irrelevant  and  redundant. 

The  facts  are  stated  in  the  opinion. 
L.  M.  Marks,  for  appellant. 
Arthur  H.  Masten,  for  respondent. 

VAN  HOESEN,  J. — This  appeal  must  be  dismissed.  The 
order  appealed  from  did  not  affect  a  substantial  right,  nor 
did  it  involve  the  merits.  The  only  question  was  whether 
a  certain  denial  was  in  due  form.  The  General  Term  of 
the  City  Court  decided  that  it  was,  reversing  the  decision 
of  the  Specml  Term,  which  held  that  the  denial  was  insuffi- 
cient. All  that  the  General  Term  decided  was  that  the 
denial  was  sufficient  to  put  in  issue  certain  allegations  of 
the  complaint.  It  is  obvious  that  the  decision  merely  affected 
a  mode  of  procedure,  and  did  not  deprive  the  plaintiff  of  any 
substantial  right,  or  touch  the  merits  of  his  case.  An  ap- 
peal does  not  lie  from  such  a  decision  ( Whitney  v.  Town- 
send,  67  N.  Y.  40). 
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In  Tabor  v.  Gardner  (41  N.  Y.  232),  the  Court  of  Ap- 
peals decided  that  "an  order  of  the  General  Term,  revers- 
ing an  order  of  the  Special  Term,  striking  out  an  answer, 
is  not  appealable  to  the  Court  of  Appeals."  Section  3191 
is  far  less  broad  in  its  provisions  than  section  190,  and  there 
is,  therefore,  less  reason  for  contending  that  this  court  has 
jurisdiction  of  questions  of  practice  arising  in  the  city  court. 

It  may  not  be  improper  to  say,  however,  that  the  denial 
that  was  stricken  out,  and  afterwards  by  the  decision  of 
the  General  Term  restored,  was  bad  because  it  contained  a 
negative  pregnant.  A  want  of  familiaruVy  with  the  English 
language  made  the  pleader  say  something  that  he  had  no 
intention  to  say.  He  doubtless  meant  to  say  that  he  had  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to 
any  allegation  of  the  complaint  that  he  had  not  specifically 
denied.  What  he  did  say,  is  that  he  has  "no  knowledge  or 
information  &c.  &c.  as  to  each  and  every  allegation  of  the 
complaint  that  he  had  not  specifically  denied.  The  words, 
"  each  and  every,"  mean  "  all."  In  other  words,  the  pleader 
says,  in  effect,  that  he  has  no  knowledge  or  information  &c. 
&c.  as  to  all  the  allegations  of  the  complaint  &c.  This  car- 
ries with  it  the  implication  that  he  has  knowledge  or  infor- 
mation as  to  a  part  of  those  allegations.  His  denial  is 
pregnant  with  an  implied  admission,  and  it  is  bad,  because, 
as  I  have  said,  it  is  a  negative  pregnant  (Pomeroy  on  Rem- 
edies §§  618  et  seq.~). 

The  appeal  must  be  dismissed,  with  costs. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Appeal  dismissed,  with  costs.  % 
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In  the  Matter  of  the  Assignment  of  ABRAHAM  H.  CAR-' 
RICK   to   GEORGE   H.  CARRICK  for   the    Benefit   of 

Creditors. 

[SPECIAL  TERM]. 

(Decided  May  13th,  1885). 

Upon  the  accounting  of  an  assignee  for  the  benefit  of  creditors  he  will  not 
be  allowed,  as  a  charge  against  the  assigned  estate,  for  services  of  an  at- 
torney in  drawing  the  deed  of  assignment,  (unless  such  charge  is  specifi- 
cally provided  for  in  the  deed  itself,)orin  preparing  the  schedules  and 
inventory  of  the  estate  and  the  bond  of  the  assignee;  nor  for  a  retainer 
to  counsel;  nor  for  services  of  an  attorney  upon  an  application  for  the 
removal  of  the  assignee. 

Charges  for  services  rendered  to  the  assignee  by  his  attorney,  to  the  amount 
of  $150  in  four  suits  brought  against  the  assignee,  and  of  $100  in  a  suit 
brought  by  the  assignee  against  the  sheriff, — Held,  excessive,  where  no 
benefit  had  yet  resulted  to  the  assigned  estate,  and  the  proceedings  were 
but  commenced. 

APPLICATION  to  confirm  the  report  of  a  referee  upon  an 
accounting  by  an  assignee  under  a  general  assignment  for 
the  benefit  of  creditors. 

The  facts  are  stated  in  the  opinion. 

LARREMORE,  J. — The  drawing  of  the  deed  of  assignment 
is  not  properly  a  charge  against  the  assigned  estate  unless 
specifically  so  provided  for  in  the  deed  itself.  Were  it  such 
a  charge  it  seems  that  the  decision  In  re  Levy's  Accounting 
(1  Abb.  N.  C.  177),  would  particularly  apply  here. 

The  assignment  itself  is  on  a  printed  form,  and  of  the 
simplest  character,  requiring  neither  skill  nor  legal  acumen 
to  prepare.  The  preparation  of  the  schedules  and  inventory 
is  a  duty  required  of  the  assignee.  There  are  printed  blanks 
for  the  purpose,  and  the  preparation  of  them  is  peculiarly  a 
matter  to  be  done  by  the  assignee.  There  is  nothing  in  the 
evidence  to  show  that  these  schedules  were  difficult  or  ex- 
traordinary in  their  nature  {Matter  of  Burbank,  10  Daly 
123).  The  bond  is  also  on  a  printed  blank,  and  it  is  the 
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duty  of  the  assignee  to  obtain  his  sureties ;  the  attorney 
may  be  required  to  see  that  it  is  properly  executed,  but 
that  is  all. 

The  attorney  for  the  assignee,  whilst  making  a  general 
charge  of  $150  for  these  services,  including  consultations 
and  advice  between  December  6th  and  20th,  says  that  he 
thinks  that  the  specific  items  are  reasonably  worth  as  fol- 
lows : 

Assignment, $25.00 

Schedules  aud  Inventory, 50.00 

Bond, 25.00 

I  do  not  see  how  any  of  these  items  can  be  allowed  under 
the  decision  of  Chief  Judge  DALY,  in  Matter  of  Burbank 
(supra).  It  may  be  that  the  attorney  has  a  right  to  be  paid 
for  his  services  out  of  the  estate,  but  in  an  indirect  manner  ; 
he  must  look  to  the  assignee  and  get  it  from  his  commis- 
sions. That  is  the  decision  of  this  court  at  Special  Term, 
and  until  reversed,  I  am  bound  by  it,  no  matter  what  my 
own  opinions  may  be. 

The  court  does  not  recognize  such  a  thing  as  a  "  retainer" 
to  counsel  by  an  assignee.  The  attorneys  will  be  paid  for 
services  rendered  which  were  necessary  (Matter  of  Schallcr, 
10  Daly  57).  For  the  reasons  stated  by  the  learned  judge 
in  the  case  cited,  this  item  must  be  disallowed : 
C.  Fine,  retainer  fee •  .  $100.00 

The  item  of  $150,  in  the  four  suits  brought  against  the 
assignee,  and  of  $100,  in  the  suit  brought  against  the  sheriff 
by  the  assignee,  are  under  the  ruling  laid  down  by  DALY, 
Ch.  J.,  in  Matter  of  Burbank  (supra),  excessive. 

No  benefit  whatever  has  occurred  to  the  assigned  estate 
in  either  of  the  above  cases  as  yet.  And  the  proceedings 
are  but  commenced ;  an  answer  served  in  one  case  and  a 
replevin  suit  begun  by  the  assignee.  In  Burbank's  case, 
the  attorney  for  the  assignee  was  successful  in  his  replevin 
suit  and  augmented  the  estate,  and  yet  the  court  thought 
that  $15  was  a  fair  price  to  charge.  As  I  said  above  I  am 
bound  by  that  decision. 
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The  item  of  $100  for  services  of  the  attorney  upon  the 
application  for  his  removal  should  not  be  allowed. 

Order  accordingly. 


WILLIAM  B.  COOPER,  Jr.,  Plaintiff,  against  THE  HONG 
KONG  AND  SHANGHAI  BANKING  CORPORATION,  De- 
fendant. 

(Decided  May  15th,  1885). 

\ 

Defendant,  a  foreign  banking  corporation,  received  as  security  for  the  pay- 
ment to  itself  of  certain  bills  of  exchange,  bills  of  lading  of  goods  shipped 
by  the  drawers  of  the  bills  of  exchange  from  a  foreign  port  to  New 
York,  which  goods  were  intended  to  be  sold  in  New  York  and  the  pro- 
ceeds applied  to  the  payment  of  the  bills  of  exchange;  for  which  purpose 
the  shippers  requested  defendant  to  hand  the  shipping  documents  to 
plaintiff,  the  agent  of  the  shippers  in  New  York,  he  to  undertake  to  hold 
the  goods  on  defendant's  account  and  pay  defendant  the  proceeds  when 
realized;  and  defendant's  agent  in  New  York  accordingly  delivered  the 
bills  of  lading  to  plaintiff  upon  plaintiff  executing  and  delivering  to  him 
an  instrument  in  writing  by  which  plaintiff  agreed  to  store  the  merchan- 
dise as  defendant's  property  and  deliver  the  warehouse  receipts  therefor 
together  with  the  policies  of  insurance  on  the  goods  to  defendant's 
agent,  and  which  recited  that  the  intention  of  the  arrangement  was  "  to 
protect  and  preserve  unimpaired  the  lien  of  the  bank  or  its  agent  on  said 
merchandise."  Having  thus  obtained  the  bills  of  lading,  plaintiff  paid 
the  freight  and  other  charges  on  the  goods  necessary  to  get  possession  of 
them  and  incident  to  their  landing  and  storage,  and  stored  and  took 
warehouse  receipts  for  them,  but  instead  of  delivering  the  receipts  to 
defendant's  agent,  plaintiff  kept  them.  The  goods  could  not  be  sold  for 
an  amount  sufficient  to  pay  the  bills  of  exchange  and  also  the  amount  of 
freight  and  other  expenses  paid  by  plaintiff;  and  while  they  still  re- 
mained in  store,  the  shippers  and  their  branch  house  upon  whom  the 
bills  of  exchange  were  drawn  became  insolvent,  without  making  any 
provision  for  the  payment  of  the  bills.  Held,  that  plaintiff  had  no  lien 
superior  to  that  of  defendant  upon  the  goods  for  his  advances  to  pay 
freight,  even  if  he  used  his  own  money  in  paying  the  freight;  since  in 
so  doing  he  did  not  act  as  the  agent  of  the  defendant,  but  as  the  agent 
of  the  shippers,  in  the  performance  of  their  duty  to  defendant  to  make 
such  payment. 
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APPEALS  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
John  M.  Bowers,  for  plaintiff. 
Amasa  A.  Redfield,  for  defendant. 

VAN  HOESEN,  J. — When  Mr.  Cooper  obtained  from  Mr. 
Townsend,  the  agent  of  the  Hong  Kong  and  Shanghai 
Banking  Corporation,  the  bills  of  lading  for  the  goods 
aboard  the  Henrietta  and  the  Continental,  he  agreed  that  he 
would  store  the  merchandise  as  the  bank's  property,  and 
deliver  the  warehouse  receipts  therefor  together  with  the 
policies  of  insurance  on  the  goods  to  Mr.  Townsend  as  the 
agent  of  the  bank.  The  intention  of  that  agreement  was 
"  to  protect  and  preserve  unimpaired  the  lien  of  the  bank 
or  its  agent  on  said  merchandise."  Mr.  Cooper  refuses  to 
carry  out  that  agreement,  and  insists  that  the  lien  of  the 
bank  shall  be  displaced  and  made  secondary  to  a  lien  of 
his  own.  The  question  here  is,  Is  Mr.  Cooper  entitled 
to  a  lien  superior  to  that  of  the  bank  ? 

The  bank  acquired  its  lien  in  the  following  manner : 
Martin,  Dyce  and  Co.  of  Manilla,  the  shippers  of  the  mer- 
chandise, drew  certain  bills  of  exchange  upon  Martin, 
Turner  and  Co.  of  Glasgow,  and  procured  the  cash  upon 
thorn  from  the  bank,  giving  to  the  bank  as  collateral  secu- 
rity the  bills  of  lading  that  have  been  mentioned.  This 
transfer  of  the  bills  of  lading  made  the  bank  the  pledgee  of 
the  goods.  The  first  lien  upon  the  merchandise  was  that  of 
the  bank  as  pledgee,  and  it  was  this  lien  that  Mr.  Cooper 
agreed  to  "  protect  and  preserve  unimpaired."  Mr.  Cooper 
contends,  however,  that  that  lien  has  been  postponed  to  his, 
in  consequence  of  the  occurrence  that  I  am  now  to  state. 
When  the  goods  arrived  at  the  port  of  New  York,  it  became 
necessary  to  pay  the  freight  upon  them,  in  order  to  obtain 
them  from  the  ships.  If  the  bank,  availing  itself  of  the 
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bills  of  lading  that  it  held,  had  attempted  to  get  possession 
of  the  merchandise,  it  would  have  been  compelled  first  to 
pay  the  freight.  But  having  paid  it,  it  could  have  reclaimed 
the  amount  from  Martin,  Dyce  and  Co.  or  it  could  have 
sold  the  goods  for  its  reimbursement.  So  also,  the  bank 
could  have  procured  policies  of  insurance  against  fire,  and 
have  held  Martin,  Dyce  &  Co.  personally,  or  have  sold  the 
goods,  to  repay  itself  the  amount  it  had  expended  in  pre- 
miums. But  the  duty  of  paying  freight,  insurance  and  the 
other  charges  incident  to  the  landing  and  the  storing  of  the 
goods  really  rested  upon  Martin,  Dyce  and  Co.,  and  that 
firm  was  liable  to  the  bank  for  any  outlays  it  might  have 
made  in  paying  such  expenses.  This  being  the  situation  of 
the  bank  and  Martin,  Dyce  &  Co.  with  respect  to  each 
other,  Martin,  Dyce  &  Co.,  through  Martin,  Turner  &  Co. 
the  Glasgow  branch-  of  the  firm,  requested  Mr.  Cooper, 
who  was  their  agent  in  New  York,  to  act  for  them  upon 
the  arrival  of  the  goods  at  New  York.  Mr.  Cooper  was 
to  do  what  his  principals  themselves  would  have  done,  or 
been  legally  bound  to  do,  if  personally  present  at  the  port 
of  destination.  He  was  acting  for  Martin,  Dyce  &  Co.,  and 
performing  the  duty  which  their  contract  with  the  bank 
imposed  upon  them.  It  was  expected  that  the  goods  would  be 
sold,  and  that  out  of  the  proceeds  of  the  sale,  the  bills  of  ex- 
change held  by  the  bank  should  be  paid,  as  well  as  the  freight, 
the  insurance  and  other  expenses  that  might  be  incurred.  The 
bank  was  not  asked  to  surrender  its  lien,  but  to  place  Mar- 
tin, Dyce  &  Co.  in  position  to  raise  the  money  with  which  the 
claim  of  the  bank,  the  freight  and  the  other  charges  might 
be  paid.  To  carry  out  this  design,  Martin,  Turner  &  Co. 
sent  to  the  bank  a  request  in  writing  that  the  shipping  doc- 
uments should  be  handed  to  Mr.  Cooper,  who,  in  exchange 
therefor,  "  will  give  you  a  letter  of  obligation,  undertaking 
to  hold  the  goods  on  your  account,  and  pay  you  the  pro- 
ceeds when  realized."  When  Cooper  obtained  the  shipping 
documents,  as  he  did  on  the  strength  of  the  request  of 
Martin,  Turner  &  Co.,  he  executed  the  agreement  that  has 
been  spoken  of,  by  which  he  undertook  that  "the  lien  of 
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the  bank  should  be  unimpaired,"  and  that  he  would  deliver 
the  warehouse  receipts  and  the  policies  of  insurance  to 
Townsend,  the  agent  of  the  bank,  "  to  be  retained  by  him 
until  Martin,  Turner  &  Co.'s  acceptances  against  said  mer- 
chandise shall  have  been  paid  or  satisfactorily  provided  for." 
When  Mr.  Cooper  obtained  the  shipping  documents,  he 
paid  the  freight  and  various  other  charges,  stored  the 
goods,  and  took  warehouse  receipts  for  them,  but  kept  the 
receipts  instead  of  fulfilling  his  agreement  to  deliver  them 
to  Townsend,  the  agent  of  the  bank.  He  made  many 
efforts  to  sell  the  goods,  but  could  not  find  a  market  for 
them,  and  whilst  the  goods  were  still  in  store  Martin, 
Dyce  and  Co.  failed,  as  did  the  Glasgow  branch  of  the  firm, 
which  bore  the  style  of  Martin,  Turner  &  Co.,  without  mak- 
ing any  provision  for  the  payment  of  the  bank's  claim. 
The  goods* could  not  be  sold  for  an  amount  sufficient  to  pay 
the  bank,  and  to  pay  the  freight  with  the  other  expenses. 
When  the  warehouse  receipts  were  demanded  of  him, 
Cooper  refused  to  surrender  them  on  the  ground  that  he 
had  with  his  own  moneys  paid  the  freight  and  other  charges, 
and  that  he  had  thereby  acquired  a  lien  upon  the  goods  that 
took  precedence  of  the  lien  of  the  bank. 

It  may  be  taken  as  true  that  Mr.  Cooper  did  use  his  own 
money  in  paying  the  freight,  but  that  alone  does  not  give 
him  a  lien  superior  to  that  of  the  bank.  He  made  the  pay- 
ment, not  at  the  request  of  the  bank,  nor  as  its  agent,  but 
in  the  performance  of  his  duty  to  his  principals,  Martin, 
Dyce  &  Co.  The  advances  that  he  made  were  to  enable 
Martin,  Dyce  &  Co.  to  get  the  goods,  that  they  might  be 
sold.  Certainly  no  action  for  money  paid  could  be  main- 
tained by  him  against  the  bank,  nor  did  the  bank  become 
his  debtor  by  reason  of  his  advances.  The  lien  that  he 
asserts  is  not,  therefore,  a  right  to  detain  the  goods  till  the 
bank  has  paid  him  what  it  owes  him,  for,  as  I  have  said,  it 
owes  him  nothing.  Martin,  Dyce  &  Co.  do  owe  him  for  what 
he  expended  on  their  account,  and  for  that  indebtedness  he 
has  a  lien  that  would  justify  his  detention  of  the  property 
from  them;  but  acting  on  behalf  of  Martin,  Dyce  &  Co., 
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and  in  the  performance  of  a  duty  that  devolved  upon  them, 
he  has  no  more  right  than  they  would  have  to  assert  a  lien 
in  hostility  to  the  rights  of  the  bank. 

It  is  said  that  the  bank  made  Cooper  its  trustee  or 
agent,  inasmuch  as  it  intrusted  him  with  the  shipping  doc- 
uments, knowing  that  he  intended  to  pay  the  freight,  and 
incur  other  expenses  the  benefit  of  which  it  was  to  receive. 
There  is  no  force  in  that  argument,  because  he  came  as  the 
representative  of  Martin,  Dyce  &  Co.,  and  acted  throughout 
in  that  capacity.  It  is  true  that  the  bank  was  greatly 
advantaged  by  the  acts  that  he  did,  and  by  the  outlays  that 
he  made,  but  those  advantages  were  merely  incidental  to 
the  performance  by  him  of  his  duty  to  his  principals.  He 
did  what  they  were  bound  to  do,  and  paid  what  it  was 
theirs  to  pay.  It  was  not  the  duty  of  the  bank  to  assume 
that  he  and  not  Martin,  Dyce  &  Co.  would  advance  the 
money  for  freight,  or  to  inquire  as  to  the  state  of  the 
accounts  between  him  and  his  principals.  If  it  was  the 
duty  of  Martin,  Dyce  &  Co.  to  pay  the  freight,  their 
default,  though  it  led  their  agent  to  volunteer  an  advance 
of  money  in  their  behalf,  cannot  be  made  the  means  of 
defeating  or  postponing  the  pre-existing  lien  of  the  bank. 
I  can  not  discover  anything  in  the  evidence  to  warrant  the 
conclusion  that  the  bank  made  Cooper  its  agent.  It  merely 
treated  him  as  the  agent  of  Martin,  Dyce  &  Co.,  who  was 
to  recognize  their  lien,  and  pay  the  bills  of  exchange. 

Again,  it  is  said  that  in  making  his  advances  Cooper 
relied  upon  the  goods  for  reimbursement.  It  was  per- 
fectly proper  for  him  to  do  so,  as  between  himself  and 
Martin,  Dyce  &  Co.  If  he  and  his  principals  were  the  only 
parties  in  interest,  there  is  no  doubt  that  he  could,  would 
and  should  have  protected  himself  for  his  advances  by  hold- 
ing or  by  selling  the  merchandise.  But  lie  had  no  legal 
right  to  assume  that  his  advances  would  entitle  him  to  a 
lien  that  would  displace  the  lien  of  the  bank ;  and  if  he  did 
rely  upon  such  an  assumption,  he  made  a  mistake  of  law. 
He  knew  perfectly  well  that  the  bank  held  the  bills  of  lad- 
ing as  security  for  its  advances  to  the  consignors,  and  that 
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he  had  undertaken  to  protect  that  security.  Of  course,  no 
one  supposes  that  his  misunderstanding  of  his  legal  rights 
could  give  priority  to  his  lien. 

I  think  the  judgment  should  be  modified  by  deducting 
therefrom  $15,977.41,  the  freight  paid  by  Mr.  Cooper,  and 
as  to  the  residue  it  should  be  affirmed,  with  costs  to  the 
defendant. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed,  with  costs  to  defendant. 


JOSEPH  KELLER,  Plaintiff,  against  MENA  ABRAHAMS, 
Defendant. 

(Decided  May  15th,  1885). 

Where  the  owner  of  one  of  two  adjacent  buildings  supported  by  a  party 
•wall,  in  improving  his  property,  makes  a  change  in  the  position  of  the 
beams  in  the  party  wall,  if  the  work  is  of  such  a  description  as  can  be 
performed  with  entire  safety  to  the  party  wall,  having  in  itself  no  ten- 
dency to  injure  the  wall,  he  is  not  liable  to  the  owner  of  the  adjoining 
building  either  as  a  trespasser  or  for  negligence  of  an  independent  con- 
tractor who  performs  the  work. 

EXCP:PTIONS  taken  at  the  trial  of  an  action  in  this  court 
directed  to  be  heard  at  the  General  Term. 

The  parties  to  the  action  were  the  owners  of  adjacent 
premises  supported  by  a  party  Avail.  The  defendant  em- 
ployed a  contractor  to  make  certain  alterations  in  her  house 
which  included  the  lowering  of  the  beams  of  the  first  floor 
whereby  it  became  necessary  to  cut  into  the  foundation  in 
her  own  side  of  the  wall  several  inches  for  each  beam. 

The  plaintiff  sued  the  defendant  claiming  damages  for 
the  negligent  manner  in  which  the  work  was  performed, 
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and  that  he  had  sustained  injury  to  his  premises  by  reason 
thereof  to  the  amount  of  $5,000.  The  defendant  insisted 
that  the  wall  was  used  for  the  improvement  of  her  property 
and  for  the  purpose  for  which  it  was  intended,  and  that  the 
damages  if  any  occurred  were  not  imputable  to  her. 

The  question  at  issue  was  submitted  to  the  jury,  who 
found  a  verdict  for  defendant.  An  order  was  entered  that 
the  exceptions  taken  by  plaintiff  at  the  trial  should  be  heard 
in  the  first  instance  at  the  General  Term. 

Edward  C.  James,  for  plaintiff. — I.  The  court  erred  in 
declining  to  charge,  as  requested,  "  that  the  party  making  a 
change  in  a  party  wall,  when  not  required  for  purposes  of 
repair,  is  absolutely  liable  for  any  damages  it  occasions." 
The  rule  was  stated  in  these  exact  terms  by  the  Court  of 
Appeals  in  Brooks  v.  Curtis  (50  N.  Y.  644),  upon  the  au- 
thority of  Eno  v.  Del  Vecchio  (6  Duer  17).  It  was  repeated 
in  Schile  v.  Brokhahus  (80  N.  Y.  614).  The  case  of  Gard- 
ner v.  ffeartt  (2  Barb.  165),  cited  with  approval  by  the 
Court  of  Appeals  in  Schile  v.  Brokhahus,  is  another  form  of 
the  same  question  decided  in  Eno  v.  Del  Vecchio.  See  also 
Mairs  v.  Manhattan  $c.  Assoc.  (89  N.  Y.  498)  and  Jutte  v. 
Hughes  (67  N.  Y.  267).  Upon  the  authority  of  the  forego- 
ing cases  it  is  respectfully  submitted  that  the  defendant,  in 
this  case,  was  an  insurer  of  the  safety  of  her  operations 
upon  the  party  wall  between  her  house  and  that  of  the 
plaintiff;  that  she  was  absolutely  liable  for  the  damages 
occasioned  thereby,  whether  produced  by  the  very  nature 
of  the  work  or  by  the  negligence  of  the  contractor  and  his 
employes  in  the  performance  of  it ;  and  that  the  court  erred 
in  declining  to  charge  as  requested  by  the  plaintiff. 

II.  The  court  erred  in  charging  the  jury  that  the  defend- 
ant was  only  liable  in  case  the  injury  was  the  necessary, 
direct  and  absolute  consequence  of  the  change  which  had 
been  made,  and  also  in  instructing  them  that  the  defendant 
was  not  liable  if  the  damage  was  caused  solely  by  the  negli- 
gence of  the  independent  contractor  in  performing  such 
work.  The  rule  of  respondeat  superior  applies  only  to  ac- 
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tions  founded  solely  upon  negligence.  It  has  its  origin  and 
limit  in  the  principle  that  the  law  will  not  impute  to  one 
person  the  negligent  act  of  another,  unless  the  relation  of 
master  and  servant  exists  between  them.  But  it  has  no 
application  to  a  case  where  the  thing  contracted  to  be  done 
is  unlawful,  or  where  a  duty  is  imposed  upon  one  party  in 
respect  to  the  work  to  be  done,  and  he  attempts  to  delegate 
the  performance  of  that  duty  to  another  (Kiwgv.  New  York 
Central  $c.  R.  R.  Co.  (66  N.  Y.  171,  184-5).  An  action 
for  an  injury  to  a  party  wall  is  an  action  for  trespass,  and 
negligence  is  immaterial  and  need  not  be  proved  to  sustain 
the  action  (Schilc  v.  Brolchahus,  80  N.  Y.  614 ;  Eno  v.  Del 
Vecchio,  6  Duer  28  ;  Mairs  v.  Manhattan  £c.  Assoc.,  89  N. 
Y.  498,  505).  This  being  so,  the  rule  of  respondeat  supe- 
rior cannot  apply  to  such  a  case.  However  lawful  the  work 
may  be,  the  doing  of  it  in  any  manner  whereby  injury  en- 
sues is  a  trespass,  for  which  the  person  who  procures  the 
work  to  be  done  is  liable,  irrespective  of  the  contract  under 
which  it  is  done  or  the  relations  existing  between  him  and 
the  workmen  who  do  the  mischief. 

The  contrary  rule,  as  declared  in  the  Court  of  Exchequer 
in  England,  in  the  case  of  Sutler  v.  Hunter  (7  Hurlst.  &  N. 
826),  which  case  was  cited  with  approval  in  Cafferty  v. 
Spuyten  Duyvil  $c.  R.  R.  Co.  (61  N.  Y.  178,  183),  and  ap- 
plied in  .Earl  v.  Beadleston  (42  N.  Y.  Super.  Ct.  294),  was 
repudiated  by  the  House  of  Lords,  and  the  case  of  Butler 
v.  Hunter  cited  and  disapproved  in  Dalton  v.  Angus  (L.  R. 
6  App.  Gas.  740,  829),  and  Hughes  v.  Percival  (L.  R.  8  App. 
Cas.  446). 

III.  It  may  be  urged  that  the  complaint  in  this  case  is  for 
negligence  and  not  for  trespass.  It  is  true  that  it  alleges 
that  the  acts  which  the  defendant  did  were  "  negligently 
and  carelessly "  done  ;  but  it  also  charges  that  said  acts 
were  "unlawful"  and  "wrongful,"  and  that  by  reason  of 
said  acts  the  damages  ensued.  The  acts  alleged  constitute 
a  trespass,  without  giving  them  any  name.  Under  such  cir- 
cumstances it  is  quite  immaterial  how  many  adjectives  or 
adverbs  are  used  to  qualify  them.  Such  words  are  mere 
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surplusage  (Eno  v.  Del  Vecchio,  6  Duer  17 ;  Wetmore  v.  Por- 
ter, 92  N.  Y.  80). 

Charles  P.  Miller,  for  defendant. — I.  The  charge  was  cor- 
rect on  the  facts  of  the  case,  and  the  plaintiff's  exception 
thereto  is  not  well  taken. 

The  jury  by  their  verdict  have  found  that  the  alleged 
injuries  to  plaintiff's  house  were  not  the  necessary  conse- 
quence of  defendant's  improvements  ;  they  have  found  that 
the  work  set  in  motion  by  the  defendant  was  of  an  entirely 
safe  description,  exposing  the  party  wall  to  no  peril,  and 
that  the  injuries  were  due  solely  to  the  contractor's  negli- 
gence in  performing  work  of  that  description.  These  find- 
ings are  not  open  to  question  on  this  motion.  Unless, 
therefore,  the  court  should  have  charged  the  jury  that  the 
defendant  was  liable  irrespective  of  the  hazardous  or  safe 
nature  of  the  work  on  her  house  as  affecting  the  party  wall, 
the  exceptions  must  be  overruled. 

It  is  only  where  the  party  making  a  change  in  a  party 
wall  can  be  held  as  a  trespasser,  that  he  is  absolutely  liable 
for  injuries  whether  due  to  the  nature  of  the  work  or  the 
contractor's  negligence  in  performing  a  work  not  hazardous 
to  the  party  wall  (Eno  v.  Del  Vecchio,  4  Duer  53 ;  6  Duer 
17  ;  Brooks  v.  Curtis,  50  N.  Y.  639). 

The  question  in  any  particular  case  is  whether  the  inter- 
ference with  the  party  wall  as  set  in  motion  by  one  of  the 
owners  is  safe  or  not ;  if  it  is  not,  he  is  liable  for  his  con- 
tractor's acts  in  regard  to  the  party  wall ;  if  it  is  safe,  and 
damage  is  caused  entirely  by  the  carelessness  of  an  inde- 
pendent contractor,  he  is  not  liable  (Earl  v.  Beadleston,  42 
N.  Y.  Super.  Ct.  294 ;  Butler  v.  Hunter,  7  Hurlst.  &  N.  826, 
questioned  in  Huylies  v.  Percival,  L.  R.  8  App.  Gas.  443). 

Earl  v.  Beadleston  is  not  weakened  by  the  fact  that  But- 
ler v.  Hunter  (supra},  cited  in  it,  is  questioned  in  Hue/lies  v. 
Percival  (supra).  The  latter  case  is  entirely  consistent  with 
the  principle  on  which  Earl  v.  Beadleston  rests,  and  in  ac- 
cordance with  which  the  law  was  given  to  the  jury  in  the 
case  at  bar.  From  beginning  to  end  Huyhes  v.  Percival 
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proceeds  on  the  ground  that  the  work  was,  in  itself,  hazard- 
ous to  the  party  wall. 

In  ScTiih  v.  Brokhahus  (80  N.  Y.  614),  the  alleged  wrong- 
ful act  was  tearing  down  a  party  wall.  The  action  was 
brought  for  trespass,  and  having  been  tried  on  that  theory, 
seemingly  without  objection,  the  Court  of  Appeals  had  to 
accept  it  as  an  action  for  a  trespass,  and  exclude  any  ques- 
tion of  negligence. 

The  complaint  shows  that  this  action  was  brought  solely 
on  grounds  of  negligence,  not  of  trespass. 

The  character  of  the  interference  in  this  case  is  very  dif- 
ferent from  that  either  in  .Eno  v.  Del  Vecchio,  Brooks  v.  Cur- 
tis, or  ScTiile  v.  Brokhahus.  The  principle,  as  laid  down  in 
Washburne  on  Easements,  is :  "  Either  party  may  use  the 
wall  for  the  purposes  for  which  it  was  erected  and  designed 
by  the  nature  of  its  construction  (Washburne  on  Easements, 
583). 

IT.  The  plaintiff's  request  to  charge  was  properly  denied. 
The  request  was  :  "  That  the  party  making  a  change  in  a 
party  wall,  where  not  required  for  purpose  of  repair,  is  ab- 
solutely liable  for  any  damage  it  occasions."  This  request 
is  taken  from  Brooks  v.  Curtis.  If  the  above  argument  in 
relation  to  that  case  is  correct,  the  request  was  properly 
denied.  Separated  from  the  context  of  the  opinion,  the 
request  was  calculated  to  mislead  the  jury.  It  was  calcu- 
lated to  give  them  the  impression  that,  entirely  irrespective 
of  the  nature  of  the  change  (except  in  case  of  repair  to  the 
wall),  the  defendant  was  absolutely  liable.  As  contended 
above,  this  is  not  the  law,  as  laid  down  in  BrooJcs  v.  Curtis, 
for  the  court  says,  in  that  case,  "  if  the  work  is  safe  it  must 
be  allowed."  Therefore,  the  court  charged  correctly. 

LARREMORE,  J. — [After  stating  the  facts  as  above]. — 
The  principle  is  well  established  that  either  owner  of  a 
party  wall  may  use  it  fqr  the  purpose  for  which  it  was 
erected  and  designed  by  the  nature  of  its  construction 
(Washburne  on  Easements,  p.  583). 

Some  confusion  of  authority  exists  as  to  the  extent  to 
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which  a  party  wall  may  be  used  in  the  improvement  of 
premises,  and  the  cases  of  Eno  v.  Del  Veccldo  (4  Duer,  53 ; 
6  Duer,  17),  Brooks  v.  Curtis  (50  N.  Y.  639),  E-irl  v.  Beadle- 
ston  (42  N.  Y.  Super.  Ct.  294),  are  referred  to  as  defining 
the  liability  of  the  defendant. 

It  is  urged  by  the  counsel  for  the  appellant  that  any  use 
of  the  party  wall  by  either  owner  except  for  the  purpose  of 
repair  and  maintenance  is  a  trespass ;  and  the  liability  for 
such  use  attaches  irrespective  of  the  question  of  negligence. 

I  do  not  so  understand  the  reasoning  in  Brooks  v.  Curtis, 
and  think  it  holds  that  in  so  far  as  an  adjacent  owner  can 
use  a  party  wall  in  the  improvement  of  his  own  property 
without  injury  to  the  wall  or  the  adjoining  property  there 
is  no  good  reason  why  he  should  not  be  permitted  to  do  so. 
He  does  it  at  his  peril,  and  is  liable  for  any  damages  that 
may  result  from  his  actions. 

This  was  not  a  case  where  the  party  undermined  the  wall, 
but  simply  used  his  own  portion  of  it  for  the  improvement 
of  his  premises,  and  if  such  use  of  it  was  lawful  in  purpose 
(and  the  jury  have  so  found),  he  cannot  be  considered  a 
trespasser ;  moreover  the  action  was  brought  for  negligence 
and  not  for  a  trespass. 

All  the  questions  of  fact  were  fairly  submitted  to  the 
jury,  and  the  request  to  charge  as  presented  by  the  case  was 
properly  overruled. 

The  exceptions  should  be  overruled  and  judgment  ordered 
for  the  defendant  on  the  verdict,  with  costs. 

J.  F.  DALY,  J. — The  plaintiff  excepted  to  the  refusal  of 
the  judge  to  charge  that  the  party  making  a  change  in  a 
party  wall  where  not  required  for  purposes  of  repair  is  ab- 
solutely liable  for  any  damages  it  occasions.  He  also  ex- 
cepted to  the  instruction  given  the  jury  by  the  judge  to 
the  effect  that  the  defendant  was  only  liable  in  case  the 
injury  to  the  party  wall  was  the  necessary,  direct  and  abso- 
lute consequence  of  the  change  which  had  been  made. 
That  if  it  was  not,  if  the  work  was  of  such  a  description  as 
could  have  been  performed  with  entire  safety  to  the  party 
VOL.  XIII— 13 
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Avail,  having  in  itself  no  tendency  to  injure  the  wall,  and 
the  damage,  if  any,  was  caused  solely  by  the  negligence  of 
the  independent  contractor  Drummond  in  performing  such 
Avork,  then  the  defendant  was  not  liable. 

The  jury  by  their  A'erdict  must  have  found  that  the  work 
had  no  tendency  to  injure  the  wall,  and  could  have  been 
performed  with  perfect  safety.  The  case  differs  therefore 
from  Hughes  v.  Percival  (L.  R.  9  Q.  B.  Div.  441),  relied 
upon  by  plaintiff.  The  rule  of  liability  there  enforced — 
that  the  defendant  could  not  get  rid  of  his  responsibility 
by  delegating  the  performance  of  the  Avork  to  a  third  per- 
son— Avas  applied  because  the  Avork  was  hazardous  in  itself, 
as  it  comprised  the  undermining  of  the  foundation  of  the 
opposite  party  wall  between  defendant's  house  and  that 
adjoining  on  the  south,  from  Avhich  floor  beams  ran  into 
plaintiff's  wall,  and  the  latter  was  injured  by  the  fall  of  the 
former.  It  was  held  that,  the  Avork  being  necessarily  haz- 
ardous, the  plaintiff  Avas  bound  to  use  reasonable  skill  and 
care  in  the  operations  Avhich  exposed  the  party  wall  betAveen 
his  premises  and  plaintiff's  to  that  risk. 

For  any  damage  resulting  from  a  change  in  the  party  Avail 
the  person  making  such  change  is  liable  (Brooks  v.  Curtis^ 
50  N.  Y.  639  ;  Schile  v.  Brokhahus,  80  N.  Y.  614).  What 
is  meant  by  a  change  in  the  party  Avail  is  illustrated  by  the 
cases  cited.  The  height  of  the  party  wall  is  increased,  or 
the  foundations  are  altered  or  deepened,  or  the  wall  is  taken 
doAvn  and  rebuilt.  The  wall  is  not  damaged  by  a  change  in 
the  position  of  the  beams  unless  such  change  necessarily 
affects  the  stability  of  the  Avail.  Whether  it  does  or  not  is 
a  question  of  fact,  and  upon  competent  and  sufficient  evi- 
dence it  is  not  error  to  submit  the  question  to  a  jury. 
Where,  as  in  this  case,  they  find  that  the  work  was  of  such 
a  description  as  Avould  have  been  performed  with  entire 
safety  to  the  wall,  having  in  itself  no  tendency  to  injure  the 
wall,  Ave  cannot  say  that  the  defendant  Avas  a  trespasser  or 
an  insurer  against  negligence  on  the  part  of  the  independ- 
ent contractor  Avho  performed  the  work. 
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The  exceptions  should  be  overruled  and  judgment  ordered 
for  defendant  upon  the  verdict,  with  costs. 

Exceptions  overruled  and  judgment  ordered  for  defend- 
ant, with  costs. 


ANN  MCGREGOR,  Respondent,  against  THE  BOARD  OF 
EDUCATION  OF  THE  CITY  OF  NEW  YORK,  Appellant. 

(Decided  May  15th,  1885). 

A  lease  of  a  house  and  lot,  providing  that  the  building  was  to  be  used  for 
school  purposes,  contained  a  covenant  by  the  lessee  at  the  expiration  of 
the  term  to  quit  and  surrender  the  premises  in  as  good  state  and  condi- 
tion as  reasonable  use  and  wear  thereof  would  permit,  damages  by  the 
elements  excepted,  and  a  covenant  to  leave  the  premises  at  the  expira- 
tion of  the  term  in  the  same  condition  as  they  were  at  the  execution  of 
the  lease,  reasonable  use  and  wear  thereof  as  a  public  school  and  dama- 
ges by  the  elements  excepted;  a  covenant  in  the  printed  form  used  for 
the  lease,  that  the  lessee  should  not  make  any  alterations  in  the  premises, 
was  struck  out.  The  lessee  altered  the  premises  for  use  as  a  public 
school,  and  they  continued  so  altered  at  the  expiration  of  the  term,  and 
at  the  beginning  and  expiration  of  each  of  the  terms  of  three  subsequent 
leases  of  the  premises  made  between  the  parties,  each  beginning  at  the 
expiration  of  the  preceding  term,  and  each  lease  in  form  like  the  first 
and  containing  similar  covenants.  Held,  that  the  lessor  could  not 
recover  for  a  breach  of  the  covenants  mentioned  in  the  first  lease,  upon 
proof  merely  of  the  above  facts  and  of  dilapidation  of  the  premises  at  the 
expiration  of  the  last  lease,  without  proof  of  their  condition  at  the  expir- 
ation of  the  first  lease. 

It  seems,  that  the  lessee,  was  not  bound,  under  the  special  covenant  in  the 
first  lease,  to  restore  the  premises  to  their  original  form  by  again  alter- 
ing them  from  a  schoolhouse  to  a  private  residence. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  action  was  brought  by  a  lessor  against  a  lessee  to 
recover  damages  for  breach  of  a  covenant  in  the  lease  to 
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surrender  the  demised  premises  at  the  expiration  of  the 
term  in  the  same  condition  they  were  in  at  the  execution 
of  the  lease,  and  a  covenant  to  pay  the  rent  or  charge  upon 
the  premises  for  Croton  water  during  the  term.  At  the 
trial  the  jury  found  a  verdict  for  plaintiff  for  $402.48  and 
interest,  of  which  sum  $95.48  with  interest  was  for  non- 
payment of  Croton  water  rent.  Judgment  for  plaintiff 
was  entered  on  the  verdict.  From  the  judgment  defendant 
appealed. 

• 

George  L.  Sterling  and  Arthur  H.  Masten,  for  appellant. 
Alfred  Roe,  for  respondent. 

J.  F.  DALY,  J. — The  first  lease,  for  a  term  of  five  years 
from  August  1st,  1874,  contained  a  covenant  to  quit  and 
surrender  the  premises  in  as  good  state  and  condition  as 
reasonable  use  and  wear  thereof  will  permit,  damages  by 
the  elements  excepted ;  also  another  covenant  to  leave  said 
premises  at  the  expiration  of  said  lease  in  the  same  condi- 
tion as  they  were  at  the  execution  of  the  lease,  reasonable 
use  and  wear  thereof  as  a  public  school  and  damages  by  the 
elements  excepted.  The  lease  provided  that  the  building 
was  to  be  used  for  school  purposes,  and  a  printed  clause  in 
the  blank  form  used  for  the  lease,  which  provided  that  the 
tenant  should  not  make  any  alteration  in  the  premises  under 
penalty  of  forfeiture  and  damages,  was  struck  out  before 
execution. 

Under  the  covenants  of  this  original  lease  plaintiff  was 
entitled  to  recover  for  any  damages  sustained  by  her  for 
failure  to  surrender  the  premises  on  August  1st,  1879,  in  as 
good  state  and  condition  as  reasonable  use  and  wear  thereof 
would  permit.  I  do  not  think  the  tenant  was  bound  to 
restore  the  premises  to  the  condition  they  were  originally  in, 
so  far  as  the  alteration  from  a  school  building  to  a  private 
residence  is  concerned.  There  was  an  implied  consent 
(evidenced  by  the  striking  out  of  the  covenant  against 
alterations)  to  a  change  of  the  premises  to  make  them  suit- 
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able  for  a  public  school.  The  special  covenant  that  the 
premises  should  be  left  at  the  expiration  of  the  said  lease  in 
the  same  condition  as  they  were  at  the  execution  of  the 
lease,  reasonable  use  and  wear  thereof  as  a  public  school 
and  damages  by  the  elements  excepted,  is  opposed  to  the 
view  that  the  premises  were  to  be  restored  to  their  original 
form  ;  for  in  that  case  they  would  have  to  be  again  altered 
from  a  schoolhouse  to  a  private  residence,  and  there  would 
be  no  sense  in  the  exception  of  reasonable  use  and  wear  as 
a  public  school. 

But,  apart  from  the  fact  that  the  premises,  as  altered  for 
a  public  school,  continued  so  altered  at  the  expiration  of  the 
first  lease  and  at  the  beginning  and  expiration  of  each  sub- 
sequent lease,  there  is  no  proof  in  the  case  as  to  the  condi- 
tion otherwise  of  the  premises  at  the  expiration  of  the  first 
lease.  All  the  proof  as  to  condition  that  plaintiff  offered 
related  to  the  time  of  the  expiration  of  the  fourth  lease  in 
November,  1881. 

There  could  be  no  recovery  for  the  dilapidation  of  the 
premises  in  November,  1881,  because  the  action  was  not 
brought  upon  the  covenants  of  the  lease  which  then  expired, 
and  because  there  was  no  proof  of  the  condition  of  the  prem- 
ises at  the  time  that  lease  was  executed,  viz.,  April  16th, 
1881,  to  which  date  the  covenants  in  said  lease,  as  to  the 
condition  in  which  the  premises  were  to  be  left,  referred. 
Each  of  the  four  successive  leases  under  which  defendants 
held  from  1874  to  1881  inclusive,  contained  an  independent 
covenant  that  the  premises  should  be  surrendered  in  the 
condition  in  which  they  were  when  the  lease  was  executed, 
excepting  reasonable  use  and  wear  as  a  public  school ;  and 
the  liability  upon  each  covenant  is  separate. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event,  unless  plaintiff  stipulates  to  ac- 
cept a  modification,  by  reducing  the  judgment  to  $95.48 
and  interest,  in  which  case  the  judgment  will  be  modified 
accordingly. 

ALLEN,  J.,  concurred. 
Order  accordingly. 
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PETER  TOWNSEND,  Respondent,  against  CASSIUS  H.  READ 
et  aJ.,  Appellants. 

(Decided  May  15th,  1885). 

In  an  action  by  an  assignee  of  a  lease  to  recover  an  installment  of  rent  due 
under  the  lease  before  the  assignment,  defendant  cannot  interpose  as  a 
defense  an  alleged  merger  by  reason  of  the  assignment  which  was  availa- 
ble as  a  defense  to  a  prior  action  for  earlier  installments  of  rent  under 
the  same  lease,  in  which  action  the  assignee  was  substituted  as  plaintiff, 
but  in  which  such  defense  was  not  set  up,  and  defendant  permitted  a 
recovery  by  plaintiff. 

The  right  to  recover  under  a  sub-lease,  rent  due  and  payable  in  advance  on 
a  certain  day,  is  not  affected  by  a  technical  merger,  during  the  portion  of 
the  term  for  which  such  rent  is  payable,  of  the  estate  of  the  landlord 
named  in  the  lease  in  that  of  the  landlord  in  chief. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

The  action  was  brought  to  recover  the  sum  of  $525  and 
interest,  rent  due  December  1st,  1882,  in  advance,  on  a  lease 
of  premises  known  as  No.  129  Fifth  Avenue,  in  the  City  of 
New  York,  made  by  Mary  A.  Kieff  to  L.  C.  Cocks  for  a 
term  of  eight  months  from  September  1st,  1882.  The  lease 
was  assigned  to  plaintiff  on  December  14th,  1882.  It  was 
contended  by  defendants,  who  were  sureties  of  L.  C.  Cocks 
on  the  lease,  that  their  liability  ceased  on  such  assignment 
because  Mary  A.  Kieff  was  tenant  of  plaintiff  of  the  same 
premises  which  she  thus  underlet  to  L.  C.  Cocks,  and  a 
merger  of  her  term  was  effected  by  the  assignment.  On  the 
other  side  it  was  argued  that  such  defense  was  barred  by  a 
prior  judgment  obtained  by  this  plaintiff  against  these  de- 
fendants for  the  rent  falling  due  under  the  same  lease  on 
the  first  day  of  October  and  the  first  day  of  November,  1882. 
Suits  for  such  prior  rent  were  commenced  in  October  and 
November,  1882,  respectively,  by  Mary  A.  Kieff  against  the 
defendants,  and  were  consolidated  by  order  on  November 
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23d,  1882.  The  action  so  consolidated  was  referred  to  a 
referee  to  hear  and  determine  on  February  8th,  1883.  On 
May  16th,  1883,  while  it  was  pending,  the  defendants  ob- 
tained an  order  substituting  this  plaintiff,  Peter  Townsend, 
as  plaintiff  in  that  action  in  place  of  Mary  A.  Kieff,  on 
showing  the  assignment  of  the  lease  to  him  made  on  Decem- 
ber 14th,  1882.  On  August  13th,  1883,  the  referee  reported 
in  favor  of  plaintiff,  and  judgment  was  entered  thereon 
August  27th,  1883. 

At  the  trial  of  this  action  the  jury,  by  direction  of  the 
court,  found  a  verdict  for  plaintiff,  and  judgment  for  plaint- 
iff was  entered  on  the  verdict.  From  the  judgment  defend- 
ants appealed. 

Christopher  Fine,  for  appellants. 
/.  T.  Williams,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
plaintiff's  right  to  recover  the  rent  sued  for  in  this  action, 
namely,  $525,  due  on  December  1st,  1882,  in  advance,  rests 
upon  the  same  foundation  as  his  right  to  recover  the  rent 
due  October  1st,  and  November  1st,  1882.  All  this  rent 
was  due  and  payable  before  the  assignment  of  December 
14th,  1883,  to  him,  and  the  alleged  defense  of  merger  was 
therefore  barred  by  the  judgment  recovered  by  plaintiff  for 
the  rent  of  October  and  November.  All  defenses  to  the 
December  rent  were  available  against  the  prior  two  months' 
rent,  and  when  the  defendants  permitted  a  recovery  by  the 
assignee  (this  plaintiff)  for  the  latter,  without  seeking  to 
set  up  their  defense  when  he  was  substituted  as  plaintiff  at 
their  request,  they  lost  the  right  to  urge  it  against  his  recov- 
ering for  any  rent  falling  due  before  the  assignment. 

But  the  defense  is  not  good  considered  on  its  merits. 
The  rent  here  sued  for  was  due  and  payable  in  advance  on 
December  1st,  1882,  and  a  subsequent  technical  merger 
would  not  affect  the  right  of  recovery.  Even  eviction  be- 


200  COURT  OF  COMMON  PLEAS. 

American  Insulator  Co.  v.  Bankers'  &c.  Tel.  Co. 

fore  the  period  for  which  it  was  payable  would  not  be  a 
defense  (6rz7«*  v.  ComstocJc,  4  N.  Y.  270). 

It  is  claimed  that  as  the  parties  had  stipulated  that  certain 
evidence  might  be  read  on  this  trial,  defendants  ought  to 
have  been  permitted  to  put  in  such  evidence,  notwithstand- 
ing it  appeared  that  plaintiff  had  recovered  judgment  against 
them  for  the  rent  of  the  two  prior  months.  This  position 
is  untenable.  The  judgment  was  conclusive  evidence  of 
the  right  of  plaintiff  to  recover  in  this  action  (Krekder  v. 
Ritter,  62  N.  Y.  373),  and  the  evidence  offered  by  defend- 
ants was  immaterial  in  view  of  that  fact. 

It  is  claimed  that  there  was  no  proof  of  the  lessee's  de- 
fault. This  objection  seems  to  be  now  raised  for  the  first 
time  in  the  action.  It  should  have  been  raised  on  the  trial, 
so  that  the  plaintiff  could  have  offered  evidence  on  the 
point.  Not  having  been  so  raised  it  must  be  deemed  to 
have  been  waived. 

The  judgment  should  be  affirmed,  with  costs. 

ALLEN,  J.  concurred. 
Judgment  affirmed,  with  costs. 


AMERICAN  INSULATOR  COMPANY,  Appellant,  against  BANK- 
ERS AND  MERCHANTS'  TELEGRAPH  COMPANY,  Respond- 
ent. 

(Decided  June  1st,  1885). 

The  verification  of  a  pleading  of  a  domestic  corporation  by  an  officer  of 
the  corporation,  is,  under  sections  525  and  526  of  the  Code  of  Civil  Pro- 
cedure, a  verification  by  the  party,  and  such  officer  need  not  set  forth 
therein  the  grounds  of  his  belief  as  to  matters  not  stated  upon  his 
knowledge. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
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Court  of  New  York  affirming  an  order  of  that  court  vacating 
a  judgment. 

/ 
The  facts  are  stated  in  the  opinion. 

.Henry  0.  Andrews,  for  appellant. — Where  the  verifica- 
tion is  made  by  a  person  other  than  the  party,  he  must  set 
forth  in  the  affidavit  the  grounds  of  his  belief  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why 
it  is  not  made  by  the  party  (Code  Civ.  Pro.  §  526).  An 
officer  of  the  defendant  corporation  is  not,  merely  by  reason 
of  that  fact,  a  party  to  this  action  (People  v.  Mutual  Gas 
Light  Co.,  74  N.  Y.  434,  and  14  Hun  157;  Boorman  v.  At- 
lantic £  Pacific  R.  R.  Co.,  78  N.  Y.  599). 

It  not  appearing  that  it  was  the  duty  of  the  secretary  to 
know  the  matters  set  up  in  the  answer,  and  the  answer  not 
stating  that  the  secretary  had  been  informed  as  to  such 
matters  by  the  officer  whose  duty  it  was  to  know  them,  it  is 
not  the  answer  of  the  corporation  at  all  (Code  Civ.  Pro. 
§  524';  Ladue  v.  Andreivs,  54  How.  Pr.  160).  Unless  it 
appears  that  the  affiant  has  exhausted  his  sources  of  infor- 
mation, his  ignorance  cannot  be  that  of  the  corporation,  for 
it  may  be  that  it  knows  all  about  the  matter  by  another 
officer.  A  corporation  has  knowledge  of  a  fact  by  the 
knowledge  of  an  officer  or  servant  whose  duty  it  is  to  know 
it.  and  not  otherwise,  and  even  the  knowledge  of  an  officer 
not  within  the  scope  of  his  authority  is  not  notice  to  the 
corporation  (La  Farge  Fire  Ins.  Co.  v.  Sell,  22  Barb.  54). 

The  legislature  did  not  intend  to  make  this  verification 
of  pleadings  a  mere  idle  formality.  They  intended  to  secure 
truth  in  pleadings,  and  to  require  the  parties  to  actions  to 
state  their  cause  of  action  or  defense  according  to  the  ac- 
tual facts,  and  to  assume  in  this  particular  their  proper  legal 
responsibility  in  respect  to  such  pleading  (Boston  Locomo- 
tive Works  v.  Wright,  15  How.  Pr.  253 ;  see  also  Bank  of 
State  of  Maine  v.  Buel,  14  How.  Pr.  311^).  It  is  true  that 
under  the  old  Code  it  was  held  that  the  verification  of  an 
officer  is  that  of  the  corporation,  and  that  he  is  not  required 
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to  state  the  grounds  of  his  belief  (G-laubensklee  v.  Hamburg 
$  American  Packet  Co.,  9  Abb.  Pr.  104)  ;  but  that  decision 
does  not  prescribe  the  rule  of  verification  rightly  as  the  law 
now  stands  (Throop's  Note  to  Code  Civ.  Pro.  §  524).  The 
intent  of  the  law  in  regard  to  cases  like  the  one  at  bar  is  to 
adopt  and  apply  the  chancery  rules  of  verification,  as  modi- 
fied by  statute,  to  actions  at  law.  Under  these  rules  the 
oath  of  a  corporation  must  be  by  an  officer  acquainted  with 
the  facts  to  make  it  effective  (Fulton  Bank  v.  New  York  $• 
Sharon  Canal  Co.,  1  Paige  311).  If  there  were  no  statute 
on^he  subject,  an  officer  of  a  corporation  could  not  verify 
its  pleading.  Under  the  old  chancery  practice,  the  pleading 
was  over  the  seal  of  the  corporation.  If  the  oath  of  an 
officer  was  required,  he  had  to  be  made  a  party  to  the  re- 
cord (Daniell's  Chancery  Practice  5th  ed.  146  n.  3 ;  Ful- 
ton Sank  v.  Neiv  York  $  Sharon  Canal  Co.,  1  Paige  311). 

George  Putnam  Smith,  for  respondent. — The  verification 
was  proper  in  its  form  and  the  justice  was  right  in  vacating 
the  judgment.  The  Code  of  Civil  Procedure  (§  526)  does 
not  require  that  the  person  making  the  verification  shall 
state  the  grounds  of  his  belief  as  to  all  matters  not  stated 
upon  his  knowledge,  unless  he  is  a  person  other  than  the 
party.  An  officer  of  a  corporation  represents  by  virtue  of 
his  position  the  corporation  itself,  and  has  as  perfect  and 
thorough  knowledge  of  the  affairs  of  the  same,  and  its  busi- 
ness relations  with  others,  as  a  private  individual  would 
have  of  his  own  affairs  and  business.  A  verification  by  him 
is  a  verification  by  the  party  ( Glaubensklee  v.  Hamburg  $• 
American  Steam  Packet  Co.,  9  Abb.  Pr.  104;  Commercial 
Bank  of  Charlotte  v.  Hutchison,  87  N.  C.  22). 

Even  if  the  verification  were  insufficient,  the  plaintiff 
waived  the  defect  by  not  returning  the  answer  within  a  rea- 
sonable time  after  its  service  (Philips  v.  Prescott,  9  How. 
Pr.  430 ;  Strout  v.  Curran,  1  How.  Pr.  36 ;  Jacob  v.  Marshall, 
6  Duer  689). 

ALLEN,  J. — This  is  an  appeal  from  an  order  of  the  Gen- 
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eral  Term  of  the  City  Court  of  New  York  affirming  an 
order  of  the  Special  Term  of  that  court  vacating  a  judg- 
ment in  favor  of  the  plaintiff  as  having  been  irregularly 
entered. 

The  defendant  served  its  answer  on  the  12th  of  Septem- 
ber, 1884,  and  on  the  13th  of  September  the  plaintiff  mailed 
to  the  defendant's  attorney  a  notice,  pursuant  to  section  528 
of  the  Code  of  Civil  Procedure,  that  it  elected  to  treat  the 
answer  as  a  nullity.  On  the  15th  of  the  same  month  the 
plaintiff  returned  the  answer  with  the  reasons  for  so  doing 
indorsed  thereon,  viz. : 

First.  That  the  verification  did  not  state  why  the  same 
was  not  made  by  the  party  defendant. 

Second.  That  it  did  not  state  the  ground  of  the  belief 
of  the  person  making  such  verification  as  to  the  matters  not 
stated  upon  his  knowledge. 

The  verification  was  made  by  the  secretary  of  the  defend- 
ant, which  is  a  domestic  corporation,  and  was  in  the  usual 
form  as  required  by  the  Code,  where  a  pleading  is  verified 
by  the  party.  The  plaintiff  thereupon  entered  judgment. 
The  judgment  was,  on  motion,  set  aside,  and  the  plaintiff 
appealed  to  the  General  Term  of  the  City  Court,  where  the 
order  vacating  the  judgment  was  affirmed. 

The  verification  was  sufficient.  In  Grlaiibensklee  v.  Ham- 
burg $  American  Steam  Packet  Co.  (9  Abb.  Pr.  104),  the 
court, says :  "  When  a  corporation  is  a  party  the  verification 
of  the  pleadings  may  be  made  by  any  officer  thereof ;  and 
the  officer  making  the  verification  is  not  required  to  state 
the  grounds  of  his  belief.  His  verification  is  that  of  the 
party."  This  decision  was  made  under  the  old  Code. 
Whether  the  rule  laid  down  in  this  case  controls  now  can 
be  ascertained  by  comparing  the  section  of  the  Code  in 
force  at  the  time  of  this  decision  and  the  provisions  of  the 
Code  of  Civil  Procedure  as  they  now  exist. 

Section  525  of  the  Code  of  Civil  Procedure  is  as  follows : 
"  The  verification  must  be  made  by  the  affidavit  of  the  party, 
or,  if  there  are  two  or  more  parties  united  in  interest,  and 
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pleading  together,  by  at  least  one  of  them  who  is  acquainted 
with  the  facts,  except  as  follows : 

"1.  Where  the  party  is  a  domestic  corporation  the  verifi- 
cation must  be  made  by  an  officer  thereof. 

"  2.  Where  the  people  of  the  state  are,  or  a  public  officer 
in  their  behalf  is  a  party,  the  verification  may  be  made  by 
any  person  acquainted  with  the  facts. 

"  3.  Where  the  party  is  a  foreign  corporation  ;  or  where 
the  party  is  not  within  the  county  where  the  attorney  re- 
sides, or  if  the  latter  is  not  a  resident  of  the  state,  the 
county  where  he  has  an  office,  and  capable  of  making  the 
affidavit ;  or,  if  there  are  two  or  more  parties  united  in 
interest  and  pleading  together,  where  neither  of  them 
acquainted  with  the  facts  is  within  the  county  and  capable 
of  making  the  affidavit ;  or  where  the  action  or  defense  is 
founded  upon  a  written  instrument  for  the  payment  of 
money  only,  which  is  in  the  possession  of  the  agent  or  attor- 
ney ;  or  where  all  the  material  allegations  of  the  pleading 
are  within  the  personal  knowledge  of  the  agent  or  the  attor- 
ney; in  either  case  the  verification  maybe  made  by  the 
agent  or  the  attorney  for  the  party." 

And  section  526  provides  as  follows :  "  The  affidavit  of 
verification  must  be  to  the  effect,  that  the  pleading  is  true 
to  the  knowledge  of  the  deponent,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true.  Where  it  is 
made  by  a  person,  other  than  the  party,  he  must  set  forth 
in  the  affidavit,  the  grounds  of  his  belief,  as  to  all  matters 
not  stated  upon  his  knowledge,  and  the  reason  why  it  is  not 
made  by  the  party." 

The  section  of  the  Code  in  force  when  the  case  above 
referred  to  was  decided  is,  in  part,  as  follows :  "  When  the 
pleading  is  verified  by  any  other  person  than  the  party,  he 
shall  set  forth  in  the  affidavit  his  knowledge  or  the  grounds 
of  his  belief  on  the  subject,  and  the  reason  why  it  is  not 
made  by  the  party.  When  a  corporation  is  a  party,  the 
verification  may  be  made  by  any  officer  thereof." 

It  will  be  seen  that  the  second  paragraph  of  section  526 
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of  the  present  Code  is  the  same  in  substance  as  the  first 
paragraph  of  the  section  of  the  old  Code  above  quoted,  and 
that  the  last  paragraph  of  the  section  of  the  old  Code  ap- 
plies to  all  corporations  and  provides  that  the  verification 
may  be  made  by  any  officer  thereof ;  while  subdivision  one 
of  section  525  applies  to  domestic  corporations  and  provides 
that  the  verification  must  be  made  by  an  officer  thereof. 
The  second  paragraph  of  section  526  unquestionably  refers 
to  subdivision  3  of  section  525.  It  is  only  agents  or  attor- 
neys that  are  required,  when  verifying  pleadings,  to  set 
forth  the  grounds  of  their  belief  as  to  all  matters  not  stated 
upon  their  knowledge,  and  the  reason  why  the  verification 
is  not  made  by  the  party.  A  corporation  cannot  take  an 
oath,  and  the  statute  points  out  the  way  in  which  it  must 
verify  a  pleading.  Such  verification  is  the  verification  of 
the  corporation,  and  a  verification  by  the  party. 

I  do  not  find  that  there  has  been  any  change  in  the  law 
in  reference  to  the  verification  of  pleadings  which  affects 
the  decision  in  Grlaubemklee  v.  The  Hamburg  $  American 
Steam  Packet  Company.  That  case  prescribes  the  rule  cor- 
rectly, as  the  law  now  stands. 

The  verification  being  sufficient,  it  is  not  necessary  to 
discuss  the  question  of  due  diligence  in  returning  the 
answer. 

The  order  appealed  from  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Order  affirmed. 


CHARLES  ASHLEY,  Appellant,  against  THE  MANHATTAN 
RAILWAY  COMPANY,  Respondent. 

(Decided  June  1st,  1885). 

In  an  action  against  an  elevated  railway  company  for  damages  for  personal 
injuries  to  plaintiff  caused  by  a  cinder  from  defendant's  locomotive 
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striking  him  in  the  eye,  evidence  that,  at  the  time  of  the  injury,  a  stream 
of  hot  ashes  and  red  hot  cinders,  some  of  which  were  about  the  size  of  a 
marble,  fell  from  the  defendant's  locomotive  into  the  street,  is  sufficient 
to  raise  a  presumption  of  negligence  on  the  part  of  defendant  in  the  con- 
struction or  management  of  its  engine. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Samuel  E.  Fairchild,  for  appellant. 

JSdward  S.  Rappallo  and  Howard  Townsend,  for  re- 
spondent. 

ALLEN,  J. — This  is  an  appeal  from  a  judgment  in  favor 
of  the  defendant,  and  from  an  order  denying  the  motion  for 
a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  damages  for  injuries 
caused  to  the  plaintiff  by  the  negligence  of  the  defendant. 
The  complaint  was  dismissed  at  the  close  of  the  plaintiff's 
testimony. 

The  evidence  shows  that,  on  the  21st  day  of  October, 
IS 81,  the  plaintiff  was  a  car  driver  on  the  surface  railroad 
on  Sixth  avenue,  in  this  city.  That  while  he  was  driving 
towards  Central  Park  on  said  road,  and  was  passing  between 
56th  and  57th  streets,  at  about  eleven  o'clock  at  night,  there 
came  a  stream  of  hot  ashes  and  red  hot  cinders  down  from 
the  defendant's  locomotive,  then  passing  nearly  over  his 
head,  and  a  cinder  went  into  his  right  eye  therefrom.  That 
some  of  those  cinders  which  came  down  from  the  defend- 
ant's locomotive  were  about  the  size  of  a  marble.  That  the 
stream  of  ashes  was  about  one  half  a  foot  long,  and  it  seemed 
to  drop  down  into  the  street,  and  it  closed  up  the  plaintiff's 
eye  so  that  "it  could  not  be  seen  the  next  day."  That  on 
the  day  following  the  cinder  was  removed  by  Dr.  Pomeroy. 
That  the  cinder  was  burned  into  the  plaintiff's  eye,  the  eye 
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was  greatly  inflamed,  and  such  inflammation  continued  for 
about  three  weeks.  His  eyes  were  weakened;  and  since 
that  time  the  sight  of  his  eye  has  been  impaired. 

The  mere  fact  of  the  escape  of  sparks  and  cinders  from  a 
locomotive  would  not,  per  «<?,  make  the  company  liable  for 
an  injury  received  therefrom.  The  defendant  has  a  lawful 
right  to  use  fire  in  the  running  of  its  engines,  and  can  be 
held  liable  for  accidents  happening  from  such  use  only  upon 
the  ground  of  negligence.  In  using  fire  to  create  the  motive 
power  of  an  engine,  the  defendant  is  charged  with  the  ut- 
most care,  and  is  bound  to  adopt  the  most  approved  means 
which  have  been  devised  to  prevent  injury  from  it. 

If  nothing  more  appeared  in  the  evidence  in  this  case 
than  the  fact  that  the  plaintiff  was  injured  by  a  spark  or  a 
cinder,  such  as  is  usually  thrown  out  from  the  smoke-stack 
of  a  locomotive,  that  of  itself  would  not  establish  a  liability 
on  the  part  of  the  defendant ;  and  it  would  have  been  the 
plain  duty  of  the  trial  judge  to  dismiss  the  complaint.  But 
the  evidence  here  is  that  a  stream  of  hot  ashes  and  red  hot 
cinders  came  down  from  the  locomotive,  and  that  some  of 
those  cinders  were  about  the  size  of  a  marble.  Such  an 
emission  may  be  safely  said  to  be  unusual  in  Degree  and 
character,  and  the  cinders  of  an  extraordinary  size,  and 
such  as  would  not  be  thrown  out  from  a  well-constructed 
.and  properly  managed  locomotive.  The  matter  emitted 
was  of  such  a  character  that  it  is  impossible  to  determine 
whether  it  came  from  the  smoke-stack  or  from  the  ash-pan 
of  the  locomotive,  or  whether  it  was  thrown  out  by  some 
one  of  the  employes  upon  the  engine.  Such  an  unusual 
occurrence  raised  an  inference  of  considerable  weight,  that 
the  engine  was  not  properly  constructed  or  managed,  or 
that  the  contrivances  which  skill  and  science  have  invented 
and  are  in  practical  use  were  not  used,  to  prevent  the  falling 
of  cinders,  ashes  and  sparks  in  such  large  quantities. 

I  think  the  evidence  here  is  sufficient  to  raise  a  presump- 
tion of  negligence  against  the  defendant,  so  as  to  put  upon 
it  the  burden  of  proving  that  it  was  using  all  the  measures 
of  precaution  that  prudence  required,  and  that  its  engine 
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was  properly  constructed  and  carefully  managed,  and  that, 
therefore,  the  case  should  not  have  been  withdrawn  from 
the  jury. 

In  actions  for  alleged  negligence  the  plaintiff  is  entitled 
to  have  the  issue  of  negligence  submitted  to  the  jury,  when 
it  depends  upon  inferences  to  be  drawn  from  circumstances, 
in  regard  to  which  there  is  room  for  a  difference  of  opinion 
among  intelligent  men  (Payne  v.  The  Troy  $  Boston  R.  R. 
Co.,  83  N.  Y.  572). 

We  are  of  the  opinion  that  the  court  erred  in  dismissing 
the  complaint,  and  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


GEORGE  H.  BRENNAN,  Appellant,  against  READ  GORDON, 
Jr.,  et  aZ.,  Respondents. 

(Decided  June  1st,  1885). 

Employers  who  direct  their  servant  to  operate  a  machine  of  which  he 
knows  nothing,  and  furnish  him  an  instructor  to  teach  him  how  to  do 
so,  are  answerable  for  any  injury  to  him  in  the  use  of  the  machine,  aris- 
ing from  the  incompetency  or  negligence  of  the  instructor.  In  sucli  a 
case,  the  instructor  does  not  stand  to  the  party  injured  in  the  relation  of 
a  co-servant,  but  as  a  representative  of  the  master. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 
Edward  P.  Schell,  for  appellant. 
Samuel  G.  Jdtiffe,  for  respondents. 


NEW  YORK— JUNE,  1885. 


Rrennan  v.  Gordon. 


CHARLES  P.  DALY,  Chief  Justice. — I  think  this   case 
should  have  gone  to  the  jury.     The  plaintiff  was  the  porter 
in  the  defendant's  store,  and  had  never  ran  an  elevator. 
He  testified  that  he  did  not  know  anything  about  running 
one  before.     The  defendants  knew  this,  and  one  of  them, 
Mr.  Gordon,  told  him  to  go  to  work  on  the  elevator,  and 
that  Mr.  Harry  Dilworth,  who,  in  the  plaintiff's  language, 
"  had  jurisdiction  over  all  the  men  in  the  building,"  would 
instruct  him  how  to  run  it.     He  went  to  Harry  Dilworth, 
told  him  what  Mr.  Gordon  had  said,  to  which  the  latter 
replied,  "  all  right,  go  upon  the  elevator."     Harry  Dilworth 
then  went  upon  the  car  with  the  plaintiff,  and  ran  it  up  and 
down  during  the  day,  the  plaintiff  putting  on  the  freight. 
Occasionally   Dilworth   would   show  the  plaintiff  how  to 
start  the  ropes  "  once  to  go  up  and  down,"  but  he  kept  the 
elevator  in  his  own  charge  nearly  all  day,  and  gave  the 
plaintiff,  at  night,  instruction  not  to  start  it  until  he  came 
in  the  morning.     The  next  day  Dilworth  got  on  the  eleva- 
tor occasionally,  and  occasionally  the  plaintiff  ran  it  him- 
self, until  ten  minutes  to  five  in  the  afternoon,  when  the 
accident  happened,  at  which  time  the  plaintiff  alone  was  in 
charge  of  the  elevator.     By  direction  of  James  Dilworth,  a 
brother  of  Harry,  the  plaintiff  brought  up  two  beams,  a 
large  and  a  small  one.     When  he  reached  the  third  floor, 
the  small  beam  was  taken  off  by  men  who  were  waiting  for 
it,  and  James  Dilworth  also  got  off  then,  and  went  from 
the  third  floor  to  the  top  of  the  building ;  why  he  got  off 
the  plaintiff  said  he  did  not  know,  unless  it  was  for  protec- 
tion.    After  James  Dilworth  got  off,  the  plaintiff  started 
the    elevator   again   upwards   with   the   large    beam,    pro- 
jecting  three   or   four  feet  above  the  cross  beam  of  the 
elevator,  the  elevator  being  without  any  cover  upon  the  top. 
The  plaintiff  stopped  within  three  or  four  feet  of  the  roof, 
where,  as  he  said,  he  knew  it  was  safe,  and  turned  round  to 
untie  the  beam  from  the  elevator,  and  as  he  did  so  he  felt 
the  elevator  "jumping  up,"  and  turning  around  saw,  as  he 
says,  Harry  Dilworth  above,  with  his  hand  on  the  rope, 
pulling  the  elevator  up ;  so  that  the  plaintiff  could  not  stop 
VOL.  XIII— U  • 
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it;  and  the  beam,  which  was  from  9  to  12  feet  long,  struck 
the  roof  above,  and  broke  the  clutches  of  the  drum,  whicli 
were  of  cast  iron,  the  rope  unwound  off  the  drum,  and  the 
elevator  fell  with  the  plaintiff  upon  it,  down  the  entire 
shaft,  to  the  cellar,  by  which  the  plaintiff  was  injured. 

Harry  Dilworth,  the  plaintiff  testified,  had  hold  of  the 
rope  in  his  hand  when  the  beam  struck  the  roof.  The 
plaintiff  further  testified  that  the  elevator  had  not  been 
turned  over  to  him  when  the  accident  occurred ;  that  it 
was  still  under  Harry  Dilworth's  control,  and  that  he,  the 
plaintiff,  was  still  under  his  instructions;  that  he  could 
start  and  stop  the  elevator,  but  was  not  thoroughly 
acquainted  with  it.  "Every  once  and  a  while,"  he  testi- 
fied "when  I  ran  the  elevator  alone,  I  used  to  make  a 
stumble  of  it ;  when  I  wanted  to  go  up,  I  would  go  down, 
and  I  was  not  thoroughly  broke  in  upon  the  elevator ;  I 
was  learning ;  "  and  "  that  he  had  to  go  upon  it,  that  is  to  do 
as  the  head  of  the  firm  told  him,  or  get  out  of  the  house," 

The  defendants  having  ordered  the  plaintiff,  who  was 
their  servant,  to  run  the  elevator,  and  furnished  him  with 
an  instructor  to  teach  him  how  to  do  so,  were  answerable 
for  any  injury  to  the  plaintiff  in  the  use  of  the  machine, 
arising  from  the  incompetency  or  negligence  of  the  instruc- 
tor, for  the  defendants  put  the  instructor  in  their  place  to 
discharge  a  duty  which  they  owed  to  the  plaintiff  in  the 
management  of  a  machine  of  which  he  knew  nothing,  and 
in  such  a  case  the  instructor  does  not  stand  to  the  party 
injured  in  the  relation  of  a  co-servant,  but  as  a  representative 
of  the  master,  for  whose  incompetency  or  negligence  the 
master  is  answerable  (Railroad  Co.  v.  Fort,  17  Wall.  [U.  S.] 
554  ;  Mann  v.  Delaware  £c.  Canal  Co.,  91  N.  Y.  500  ;  Wood 
on  Master  and  Servant,  §§  349,  350,  444). 

The  judge  could  not  hold,  as  a  matter  of  law,  upon  the 
evidence,  that  the  plaintiff  had  learned  how  to  run  the 
elevator,  and  was  no  longer  under  the  instruction  of  Harry 
Dilworth,  the  plaintiff  having  testified  to  the  contrary ; 
nor  that  the  injury  arose  from  the  plaintiff's  negligence,  he 
having  testified  that  it  was  Harry  Dilworth's  pulling  up  the 
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elevator  by  the  rope  that  caused  the  beam  to  strike  the 
roof  above  and  break  the  clutch  of  the  drum.  Both  ques- 
tions, in  my  judgment,  were  questions  for  the  jury,  which 
could  not  be  taken  from  them ;.  and  I  think,  therefore,  that 
a  new  trial  should  be  granted. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted. 


GEORGE  W.  CARR  et  al.,  Appellants,  against  THE  HILLS 
ARCHIMEDEAN  LAWN  MOWER  COMPANY,  Respondents. 

* 

(Decided  June  1st,  1885). 

By  consent  of  the  parties  to  an  action,  an  order  of  reference  to  hear  and 
determine  the  whole  of  the  issues  was  changed  jnto  an  order  requiring 
the  referee  to  find  upon  certain  questions,  and  directing  that  he  make 
one  or  more  interlocutory  reports,  which  reports  should  form  part  of  his 
final  report  disposing  of  the  ultimate  rights  of  the  parties  to  the  action 
on  the  issues  raised  in  it.  The  referee  made  one  such  report,  to  which 
report  neither  party  took  any  exception,  and  made  thereafter  a  final 
report,  in  which  he  found  the  amount  of  damages.  Judgment  was  en- 
tered up  upon  both  reports  for  the  amount  of  damages  so  found.  Held, 
that  upon  an  appeal  from  the  judgment  the  matter  embraced  in  the  first 
report  could  not  be  reviewed ;  but  that  it  was  competent  for  the  General 
Term  to  set  aside  the  judgment  for  error  in  the  second  report,  and  direct 
a  re-assessment  of  the  damages,  leaving  the  first  report  unaffected  by  the 
decision  on  the  appeal. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion  and  in  the  report  of 
the  decision  upon  a  former  appeal  in  the  same  case  (see  12 
Daly  332). 

John  L.  Logan,  for  appellants. 
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CHARLES  P.  DALY,  Chief  Justice. — This  case  is  distin- 
guishable from  the  case  on  which  the  appellant  relies,  of 
Wolstenholme  v.  The  Wolstenholme  File  Manufacturing  Co. 
(64  N.  Y.  272),  which  was  an  appeal  to  the  Court  of  Ap- 
peals, from  an  inferior  court,  in  which  it  was  held,  that  in 
an  action  for  damages,  judgment  could  not  be  affirmed  foi 
one  item  and  a  new  trial  ordered  as  to  another,  the  reason 
given  being  that  if  that  were  permitted  upon  such  appeals 
to  the  Court  of  Appeals  different  parts  of  the  same  cause 
might  be  separated,  one  part  being  in  the  court  of  original 
jurisdiction,  and  the  other  in  the  court  of  last  resort  (Story 
v.  The  New  York  £  Harlem  R.  R.  Co.,  6  N.  Y.  85).  But  this 
is  a  case  originating  in  this  court  and  which  is  still  here,  in 
which  the  parties  by  consent  changed  the  order  of  reference 
to  hear  and  determine  the  whole  of  the  issues  into  an  order 
by  which  the  referee  was  required  to  find  upon  certain  ques- 
tions, and  by  which  he  was  directed  to  make  one  or  more 
interlocutory  reports,  upon  the  several  issues  referred  to 
him,  as  he  might  deem  proper,  all  of  which  reports,  it  was 
provided  by  the  order  of  reference,  should  form  part  of  his 
iinal  report  disposing  of  the  ultimate  rights  of  the  parties 
to  the  action  on  the  issues  raised  in  it. 

In  pursuance  of  this  direction  the  referee  made  a  report 
upon  what  he  calls  the  first  branch  of  the  case,  to  which 
report  neither  the  plaintiffs  nor  the  defendants  took  any  ex- 
ception. This  report  was,  by  the  acts  of  the  parties,  an 
interlocutory  judgment,  within  the  meaning  of  §  1317  of 
the  Code ;  and  the  referee  having  made  thereafter  a  final 
report,  in  which  he  found  the  amount  of  damages,  judg- 
ment was  entered  up  for  the  amount  of  damages  so  found 
upon  both  reports,  both  being  referred  to  in  the  order  for 
judgment.  No  exception  was  taken  by  either  party  to  the 
first  report,  and  on  the  appeal  from  the  judgment  the  mat- 
ter embraced  in  that  report  could  not  be  reviewed. 

What  the  appellants  brought  up  for  review  was  the  ref- 
eree's ruling  and  finding  in  respect  to  the  measure  of  dam- 
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ages  in  the  last  report,  and  the  whole  case  being  in  this 
court  it  was  competent  for  the  General  Term  to  set  aside 
the  judgment  for  error  in  the  second  report,  and  provide 
that  there .  should  be  a  re-hearing  of  the  matter  which  had 
been  embraced  in  that  report,  which  was  what  the  court 
did,  by  directing  a  re-assessment  of  the  damages,  leaving 
the  first  report  unaffected  by  the  decision  upon  the  appeal. 
What  the  G  eneral  Term  meant  was,  that  there  should  be  a 
re-hearing  upon  the  subject  of  the  measure  of  damages,  and 
that  the  finding  of  the  referee  upon  all  other  matters  should 
remain  as  in  the  report  filed  by  him.  This  the  General 
Term  could  do,  the  case  being  in  this  court ;  for  the  court 
of  original  jurisdiction  may  do  what  the  court  to  which  the 
record  has  been  removed  for  review  cannot,  as  the  record 
always  remains  in  the  court  below ;  and  it  is  a  transcript  of 
it  only  that  is  sent  to  the  court  above  (Tully  v.  Sparkes, 
Ld.  Raym.  1570  ;  Rex  v.  North,  2  Salk.  565 ;  Tillotson  v. 
Cheetham,  3  Johns.  99 ;  Brown  v.  Clark,  3  Id.  443  ;  Wolfe 
v.  Horton,  3  Caines  87  ;  Code  Civ.  Pro.  §  1315). 

The  plaintiff  therefore  had  no  right  to  go  again  into  the 
subject  matter  of  the  first  report.  He  had  taken  no  excep- 
tions to  it,  and  was  concluded  as  to  the  form  of  that  inter- 
locutory judgment  by  the  order  of  reference  as  changed 
with  his  assent. 

It  may  be  said  that  the  plaintiff  has,  by  his  own  act,  con- 
verted the  reference  into  one  in  the  nature  of  a  procedure 
in  equity,  and  it  does  not  lie  with  him  now,  after  an  elabo- 
rate trial  has  been  had,  of  the  matters  embraced  in  the  first 
report,  and  to  which,  during  the  time  given  by  law,  he  filed 
no  exceptions,  to  have  that  whole  matter  opened  up  again 
and  re-tried. 

This  disposes  of  the  principal  point  upon  this  appeal. 

The  exclusion  of  the  evidence  as  to  the  sale  to  Markt  & 
Co.  was  immaterial,  as  the  parties  subsequently  agreed  as  to 
the  amount  of  damages  upon  those  sales ;  and  this  applies 
also  to  the  question  excluded  at  pages  521  and  522  of  the 
case,  which  were  all  the  questions  in  respect  to  the  exclu- 
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sion  of  testimony  that  have  been  brought  to  our  attention 
on  the  appellants'  points. 

The  judgment  should  be  affirmed. 

ALLEN,  J.,  concurred. 
Judgment  affirmed. 


SAMUEL  G.  CRAIG,  as  Administrator  of  Luke  Craig,  De- 
ceased, Respondent,  against  THE  MANHATTAN  RAILWAY 
COMPANY,  Appellant. 

(Decided  June  1st,  1885). 

In  an  action  against  an  elevated  railway  company  for  causing  the  death  of 
plaintiffs  intestate,  it  appeared  that  deceased,  while  in  the  employment  of 
defendant,  had  occasion  to  cross  the  track  by  a  footway  from  which  a 
flight  of  steps  provided  by  defendant  for  the  use  of  its  employe's,  led  to 
the  station  platform;  and,  while  he  was  on  the  steps,  he  was  struck  by 
one  of  defendant's  engines  and  killed.  It  was  at  a  time  of  night,  when 
no  regular  trains  were  run  upon  the  road.  There  was  evidence  that, 
before  the  accident,  one  of  the  steps  was  in  an  unsafe  condition,  that 
defendant's  attention  was  called  to  the  fact,  and  that  it  failed  to  make 
them  safe.  When  deceased  was  found  after  the  accident,  he  had  in 
his  hand  a  piece  of  the  defective  step,  and  the  lower  part  of  the  flight 
of  steps  had  been  carried  away.  No  one  was  on  the  station  platform, 
and  the  engineer  of  defendant's  locomotive,  the  only  witness  of  the 
occurrence,  testified  that  all  he  saw  was  an  object  coming  out  between 
the  station  platform  and  the  structure;  he  could  not  tell  what  it  was. 
Held,  that,  in  view  of  all  the  circumstances,  it  was  for  the  jury  to  deter- 
mine whether  the  deceased  was  chargeable  with  contributory  negligence; 
and  their  finding  that  he  was  not  should  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
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Edward  S.  Rappallo  and  Howard  Townsend,  for  appellant. 

P.  £  D.  Mitchell,  for  respondent. 

ALLEN,  J. — In  this  action  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  on  which  judgment  was  entered.  A 
motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
made,  upon  the  exceptions  taken  and  upon  the  ground  that 
the  verdict  was  excessive  and  contrary  to  law  and  contrary 
to  the  evidence. 

The  motion  was  denied,  and  an  appeal  was  taken  by  the 
defendant  from  the  judgment  and  from  the  order  denying 
the  motion. 

The  action  was  brought  by  the  plaintiff,  as  administrator 
of  Luke  Craig,  deceased,  to  recover  damages  for  causing 
the  death  of  the  plaintiff's  intestate.  . 

Luke  Craig,  the  intestate,  was  in  the  employ  of  the  de- 
fendant as  extra  porter  on  the  Second  avenue  line  of  the 
defendant's  road.  The  duties  consisted  in  cleaning  about 
the  stations  and  carrying  messages  from  one  station  to  an- 
other. On  the  29th  of  August,  1882,  he  was  at  the  86th 
street  station  on  Second  avenue.  It  does  not  clearly  ap- 
pear in  the  case  why  the  deceased  was  present  at  this  sta- 
tion on  the  night  of  the  accident.  The  witness,  Ensley, 
testifies  that  he  was  the  messenger  used  for  carrying  mes- 
sages of  the  despatcher,  and  says :  "  I  think  that  was  what  he 
was  engaged  in  at  the  time  he  met  with  this  accident."  It 
appears  that,  for  some  purpose  not  definitely  known,  he  had 
occasion  to  use  the  pathway  leading  from  one  station  to  the 
other.  There  is  a  step-ladder  or  flight  of  steps  leading 
down  from  the  station  platform  to  the  tracks,  for  the  use  of 
the  employe's,  at  each  end  of  the  pathway  or  bridge,  from 
station  to  station.  These  steps  consisted  of  two  stringers, 
and  two  steps  grooved  and  nailed  into  them.  The  steps 
were  about  a  foot  apart.  There  is  evidence  to  show  that, 
before  the  accident,  one  of  these  steps  had  no  hold  in  the 
groove,  was  only  held  by  a  nail  in  one  end,  and  was  in  an 
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unsafe  condition.  When  Craig  was  upon  this  flight  of  steps 
he  was  struck  by  an  engine  and  instantly  killed. 

It  is  contended  by  the  defendant  that  the  court  erred  in 
denying  its  motion  to  dismiss  the  complaint,  made  at  the 
close  of  the  plaintiff's  case,  on  the  ground  that  no  facts  ap- 
peared from  which  the  absence  of  contributory  negligence 
on  the  part  of  the  plaintiffs  intestate  could  be  inferred. 

Whether  or  not  the  steps  were  in  a  defective  condition, 
and  whether  or  not  the  accident  was  caused  by  the  unsafe 
condition  of  the  steps,  were  questions  for  the  jury.  There 
is  abundant  evidence  in  the  case  tending  to  show  that  the 
steps  were  in  a  dangerous  condition,  and  that  the  attention 
of  the  defendant  was  called  to  the  fact,  and  that  it  failed  to 
make  them  safe.  It  is  true  that  it  is  the  duty  of  the  plaintiff 
to  prove  that  the  deceased  did  not  contribute  to  the  injury 
by  any  negligence  on  his  part.  It  constitutes  a  part  of  his 
case ;  and  it  must  appear,  either  from  the  circumstances  of 
the  case  or  from  the  evidence,  that  the  deceased  was  free 
from  any  fault  contributing  to  the  injury. 

Dowler,  the  engineer,  was  the  only  witness  of  the  occur- 
rence. All  he  saw,  according  to  his  testimony,  was  an  ob- 
ject coming  out  between  the  station  platform  and  the  struc- 
ture ;  he  could  not  tell  what  it  was.  It  seemed  to  be  on 
hands  and  knees.  The  evidence  also  shows  that  it  was 
about  nine  o'clock  at  night,  and  dark,  when  the  deceased 
was  struck,  and  that  there  was  no  one  Upon  the  platform. 
When  the  deceased  was  found,  after  the  accident,  he  had  in 
his  hand  a  piece  of  the  defective  step.  The  lower  part  of 
the  ladder  or  pair  of  steps  was  carried  away,  while  the  upper 
stringer  remained.  It  will  be  seen  that  there  is  no  evidence 
directly  establishing  the  fact  that  the  deceased  vvas  free 
from  fault  which  contributed  to  the  accident.  The  question, 
therefore,  arises  whether,  from  the  circumstances  attend- 
ing the  injury,  the  jury  were  authorized  to  find  affirmatively 
that  the  deceased  was  free  from  contributory  negligence. 
"When  a  person  has  been  killed  at  a  railroad  crossing,  and 
there  are  no  witnesses  of  the  accident,  the  circumstances 
must  be  such  as  to  show  that  the  deceased  exercised  proper 
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care  for  his  own  safety.  When  the  circumstances  point  just 
as  much  to  the  negligence  of  the  deceased  as  to  its  absence, 
or  point  in  either  direction,  a  recovery  cannot  be  had" 
(Cordels  v.  New  York  Central  $•  Hudson  River  R.  R.  Co., 
75  N.  Y.  330). 

The  circumstances  of  this  case,  to  some  extent  at  least, 
point  to  the  absence  of  negligence  »on  the  part  of  the  de- 
ceased, and  were  sufficient  to  carry  the  case  to  the  jury. 
The  deceased  was,  without  doubt,  using  the  steps  at  the 
time  of  the  accident.  He  had  the  lawful  right  to  be  upon 
the  steps,  and  his  being  there  was  not  contributory  negli- 
gence. The  fact  that  he  was  found  with  a  piece  of  the 
defective  step  in  his  hand  would  indicate  that  the  accident 
was  caused  by  the  giving  way  of  the  unsecured  step. 

It  appeared  that  no  regular  trains  were  run  upon  the 
road  at  this  time  of  the  night,  and  he  was,  therefore,  charged 
with  no  care  respecting  them.  In  Dobiecki  v.  Sharp  (88 
N.  Y.  206,  MILLER),  J.,  said  that,  in  view  of  the  finding  of 
the  jury,  the  testimony  upon  the  question  whether  the  de- 
ceased had  crossed  the  track  or  not  was  entitled  to  the  most 
favorable  construction  for  the  plaintiff,  that  the  deceased 
being  upon  the  platform,  it  was  not  to  be  assumed  that  he 
had  placed  himself  in  a  dangerous  condition. 

The  cases  cited  by  the  defendant's  counsel  do  not  sustain 
the  position  that  the  defendant  is  not  liable  under  circum- 
stances like  those  here  presented.  In  Reynolds  v.  The  New 
York  Central  $  Hudson  River  R.  R.  Co.  (58  N.  Y.  248), 
the  plaintiff's  intestate  was  an  intelligent  boy  of  thirteen 
years  of  age,  was  perfectly  conversant  with  the  railroad  and 
the  manner  of  running  the  trains,  and  crossed  it  several 
times  each  day,  on  going  to  and  returning  from  school.  At 
noon  of  the  day  when  he  was  killed  he  was  seen  walking 
towards  the  railroad  track,  and  was  found  dead  soon  after, 
having  been  struck  and  killed  by  the  engine  of  a  passenger 
train.  The  railroad  track  at  the  point  where  he  was  killed 
was  straight  for  about  half  a  mile  each  way.  The  circum- 
stances in  this  case  indicate  that  he  was  not  exercising  that 
degree  of  care  to  be  expected,  in  view  of  his  age  and  condi- 
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tion.  In  Cordells  v.  The  Neiv  York  Central  £  Hudson  River 
R.  R.  Co.,  the  accident  happened  between  one  and  two 
o'clock  in  the  day  time,  while  the  deceased  was  attempting 
to  cross  the  track  on  foot.  He  lived  near  the  track,  knew 
where  it  was  and  all  its  surroundings.  He  was  a  man  of 
mature  age  and  judgment,  and  in  possession  of  all  his  facul- 
ties. He  knew  the  trq,ck  was  used  for  trains  going  east, 
and  that  danger  was  mainly  to  be  apprehended  from  the 
west.  He  had  no  reason  to  expect  any  signal,  because  they 
were  not  customary  at  that  point.  It  was  possible  to  see  at 
least  forty  feet  westerly  before  getting  upon  the  track.  The 
exercise  of  proper  vigilance  would  undoubtedly  have  saved 
his  life. 

This  is  undoubtedly  a  close  question — whether  the  de- 
ceased was  negligent.  There  is  nothing  in  the  evidence 
pointing  to  negligence  on  his  part,  and  the  facts  of  the  occur- 
rence, so  far  as  they  appear,  fairly  admit  of  the  contrary 
inference. 

The  case  was  submitted  to  the  jury  in  a  fair  charge,  in 
which  they  were  told  that  it  was  the  duty  of  the  plaintiff, 
in  order  to  recover,  to  satisfy  them  that  the  injury  arose 
solely  from  the  neglect  of  the  defendant,  and  without  any 
co-operating  negligence  on  the  part  of  the  deceased. 

I  think,  in  view  of  all  the  circumstances,  it  was  a  case  for 
the  jury  to  determine  whether  the  deceased  was  chargeable 
with  contributory  negligence  ;  and  their  finding  that  he  was 
not  cannot  be  regarded  as  mere  matter  of  speculation,  but 
might  have  been  arrived  at  after  a  careful  consideration  of 
the  evidence. 

A  case  in  point  upon  the  question  here  is  Dobieclci  v. 
Sharp  (before  quoted,  88  N.  Y.  203).  In  that  case  the 
plaintiff's  testator,  while  standing  on  the  platform  con- 
structed for  the  accommodation  of  passengers  taking  local 
trains,  was  struck  by  a  car  of  the  train  and  killed.  The 
train  was  an  express  train  which  did  not  stop  at  the  plat- 
form. The  car  projected  from  three  to  five  inches  over  the 
platform.  It  was  not  the  platform  for  the  train  which  the 
plaintiff's  testator  intended  to  take. 
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Although  all  that  appeared  in  the  evidence  in  support  of 
the  absence  of  negligence  on  the  part  of  the  deceased  was 
that  he  was  standing  on  a  platform  provided  by  the  defend- 
ant for  the  accommodation  of  its  passengers,  it  was  held  that 
the  question  was  properly  submitted  to  the  jury. 

The  claim  of  the  defendant  that  the  complaint  should 
have  been  dismissed,  on  the  ground  that  the  plaintiff's  in- 
testate, by  continuing  to  use  the  steps  in  their  defective 
condition,  became  guilty  of  negligence,  has  no  force  in  this 
action.  There  is  no  evidence  which  shows  that  he  had  any 
knowledge  or  notice  of  their  unsafe  condition.  It  is  true, 
there  is  evidence  that  the  deceased  used  the  steps  frequently 
in  going  to  and  from  his  work,  and  it  is  true  that  a  witness 
testified  that  the  condition  the  step  was  in  was  obvious  to 
a  casual  observer ;  but,  on  the  other  hand,  the  station  in- 
spector, Stevenson,  says  he  frequently  used  the  steps,  and 
that  he  did  not  notice  anything  wrong  about  them,  and 
that,  so  far  as  he  could  see,  there  was  nothing  noticeable  to 
the  eye  that  indicated  their  unsafe  condition.  Metzger, 
another  station  inspector,  used  the  steps  three  or  four  times 
a  day,  and  did  not  notice  anything ;  and  the  track-walker, 
Stapleton,  testified  to  the  same  effect. 

The  request  to  charge  that  the  deceased,  in  remaining  on 
the  station  after  finding  that  this  letter  could  not  be  deliv- 
ered, had  no  duty  to  perform  for  the  company  at  that  place, 
and  the  latter  was  under  no  more  obligation  to  him  than  it 
would  be  to  any  other  person  upon  the  station  on  sufferance, 
was  properly  refused.  It  assumes  as  proved,  facts  which 
were  not  established  by  the  evidence.  The  proof  does  not 
indicate  precisely  the  business  upon  which  the  deceased 
came  to  the  station ;  nor  does  it  anywhere  show  that  he 
had  finished  the  duty,  whatever  it  was,  which  brought  him 
there. 

The  judgment  should  be  affirmed. 

J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed. 
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Matter  of  Dare. 


In  the  Matter  of  the  Assignment  of  CHARLES  W.  F.  DARE 
to  CHARLES  A.  FULLER  for  the  Benefit  of  Creditors. 

(Decided  June  1st,  1885). 

The  fact  that  actions  are  pending  in  another  court  against  an  assignor  and 
assignee  under  a  general  assignment  for  benefit  of  creditors,  to  set  aside 
the  assignment,  is  not  a  bar  to  a  proceeding  in  this  court  to  compel  the 
assignee  to  account;  nor  does  it  present  a  reasonable  excuse  for  delaying 
the  account. 

APPEAL  from  an  order  of  this  court  requiring  an  assignee 
for  benefit  of  creditors  to  make  and  file  his  account. 

P.  £  D.  Mitchell,  for  the  assignee,  appellant. 

E.  L.  Buslie,  for  the  North  River  Bank,  a  creditor,  re- 
spondent. 

ALLEN,  J. — This  is  an  appeal  from  an  order  of  the  Special 
Term  requiring  Fuller,  as  assignee  of  Dare,  to  make  and  file 
his  account. 

Dare  made  a  general  assignment  to  Fuller,  September 
25th,  1883.  More  than  a  year  having  elapsed,  the  North 
River  Bank,  a  creditor,  filed  a  petition  for  a  citation  to  the 
assignee,  and  on  February  24th,  1885,  a  citation  was  issued 
requiring  him  to  show  cause  why  he  should  not  make  and 
file  an  account.  On  the  return  of  the  citation  the  order 
appealed  from  was  made. 

It  is  contended  on  the  part  of  the  assignee  that  he  ought 
not  to  be  compelled  at  this  time  to  proceed  to  an  account- 
ing for  the  reason  that  two  suits  are  pending  against  him 
and  his  assignor  in  other  courts  to  set  aside  the  assignment. 

Where  proceedings  have  been  taken  in  another  court, 
having  jurisdiction,  to  compel  an  assignee  for  the  benefit  of 
creditors  to  execute  his  trust  and  distribute  the  funds  in  his 
hands,  this  court  will  make  no  order  for  that  purpose 
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ter  of  Cromien,  10  Daly  41).  But  the  suits  above  referred 
to  are  plainly  not  such  proceedings.  The  purpose  of  this 
statute  which  provides  for  an  accounting,  cannot  be  effected 
in  these  actions,  and  any  judgments  which  may  be  rendered 
in  them  will  bind  no  one  save  the  parties  to  them. 

The  pendency  of  these  actions  therefore  constitutes  no 
bar  to  the  accounting  by  the  assignee  in  this  court ;  nor 
does  it  present  a  reasonable  excuse  for  delaying  the  ac- 
count. 

More  than  a  year  and  a  half  has  elapsed  since  the  filing 
of  the  assignment.  The  assignee  has  failed  to  point  out  in 
what  way  an  accounting  will  be  prejudicial  to  the  rights  of 
the  creditors,  who  are  the  persons  most  concerned  in  the 
matter.  It  may  be  assumed  that  the  interest  of  the  credi- 
tors will  be  promoted  by  a  speedy  settlement  of  the  estate. 

If  the  pendency  of  an  action  by  a  creditor  to  set  aside 
the  assignment  is  to  be  held  to  be  a  sufficient  ground  for 
deferring  an  accounting  by  an  assignee,  it  is  easy  to  see  that 
the  performance  of  that  duty  maybe  delayed  indefinitely  by 
an  assignee  who  for  any  reason  is  disinclined  to  render  an 
account  of  his  trust. 

The  order  appealed  from  must  be  affirmed. 

J.  F.  DALY,  J.,  concurred. 
Order  affirmed. 


BENJAMIN  H.  HOWELL  et  al,  Respondents,  againat 
ADOLPHUS  H.  MAAS  et  a?.,  Appellants. 

(Decided  June  1st,  1885). 

Defendants,  having  purchased  from  plaintiffs  a  quantity  of  grape  sugar 
through  a  broker,  afterwards  agreed  through  the  same  broker  to  pur- 
chase from  them  more  sugar  of  the  same  quality,  the  exact  quantity  of 
which  was  not  known  to  any  of  the  parties  when  the  bought  and  sold 
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notes  were  delivered.  In  the  note  delivered  to  defendants  the  quantity 
was  stated  to  be  "  about  240  cases,"  and  in  the  note  delivered  to  plaint- 
iffs it  was  stated^o  be  "  about  250  cases."  Pursuant  to  the  contract, 
plaintiffs  stored  the  sugar  for  defendants  for  six  months,  but  before  the 
expiration  of  that  time  defendants  refused  to  accept  the  sugar  on  the 
ground  that  that  previously  purchased  was  of  bad  quality.  Held,  that, 
notwithstanding  the  variance  between  the  notes,  plaintiffs  were  entitled 
to  recover  from  defendants  the  price  of  the  sugar;  and  that  the  ground 
upon  which  defendants  refused  to  receive  and  pay  for  the  sugar  was 
untenable. 


APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  decision  of  a  justice  upon  trial  without  a 


The  facts  are  stated  in  the  opinion. 
Koones  £  Goldman,  for  appellants. 
Frank  E.  Blaclcwell,  for  respondents. 

CHAKLES  P.  DALY,  Chief  Justice.  —  The  defendants  had 
bought  of  the  plaintiffs  240  cases  of  what  was  known  as 
grape  sugar,  Michigan  make,  and  one  of  them  afterwards 
meeting  the  broker  through  whom  they  had  purchased, 
asked  him  whether  the  Michigan  company  had  any  more 
of  the  same  kind  of  sugar,  as  it  was  of  a  peculiar  color, 
just  adapted  for  coloring  and  would  suit  on  account  of  the 
color  ;  that  there  was  nothing  like  it,  and  he  had  an  idea 
that  the  market  was  going  to  do  better.  The  broker  said 
that  he  would  make  inquiries,  which  he  did,  and  learned 
that  the  company  had  about  250  cases  more.  A  contract 
was  accordingly  entered  into,  and  the  exact  quantity  not 
being  known  when  the  bought  and  sold  notes  were  given 
by  the  broker,  the  quantity  in  the  note  signed  by  the  de- 
fendants was  stated  to  be  "  about  240  cases,"  and  in  the 
note  signed  by  the  plaintiffs  it  was  stated  to  be  "  about  250 
cases."  This  was  a  difference  of  10  cases,  but  was  evidently 
not  considered  material,  as  the  broker  who  made  the  con- 


NEW  YORK— JUNE,  1885.  223 

Howell  v.  Haas. 

tract  testified  that  the  quantity  was  not  known  at  the  time 
that  the  contract  was  made  ;  that  he  did  not  know  it  him- 
self. 

By  the  terms  of  the  contract  the  sugar  was  to  be  stored 
by  the  plaintiffs,  and  covered  by  an  insurance,  free  of  ex- 
pense to  the  defendants  for  six  months,  and  if  the  defend- 
ants desired  the  delivery  of  a  part  or  of  all  they  were  to 
pay  cash  upon  delivery.  Two  hundred  and  forty  cases 
were  received  by  the  plaintiffs'  clerk,  McBride,  who  called 
upon  Waldstein,  one  of  the  defendants,  told  him  that  they 
had  arrived,  and  Waldstein  said  "  All  right."  The  clerk 
told  him  that  the  plaintiffs  would  hold  them  six  months  at 
the  defendants'  convenience  ;  named  two  or  three  store- 
houses to  him,  and  Waldstein  selected  the  storehouse  76 
Greenwich  Street,  in  which  the  240  cases  were  stored.  The 
six  months  expired  on  the  2nd  of  October,  1883,  and  shortly 
before,  on  September  14th,  1883,  the  defendants  wrote  to 
the  plaintiffs,  stating  that  they  were  sorry  to  inform  them 
that  the  sugar  they  had  bought  from  them  had  caused  the 
defendants  much  trouble  and  serious  damage,  as  it  was  full 
of  dirt  and  dust,  and  seemed  to  deteriorate  by  standing; 
that  they  must  therefore  decline  receiving  the  last  lot,  and 
that  they  gave  them  formal  notice  thereof.  This  note  shows 
very  plainly  that  the  refusal  to  receive  was  not  that  they 
wanted  250  cases  instead  of  240,  but  that  for  the  reason 
therein  given  they  did  not  want  any.  It  is  evident  from 
the  contract  itself  and  the  view  taken  of  it  by  both  parties, 
that  the  exact  quantity  was  not  material,  and  that  the  vari- 
ance "  of  about  240  "  and  "  about  250  "  was  unimportant. 
T^he  note  delivered  to  the  plaintiffs  when  produced  upon 
.the  trial  had  the  word  "about"  blotted  out  with  ink,  but 
the  plaintiffs  proved,  when  producing  the  note,  that  there 
was  no  erasure  of  the  word  "  about "  when  it  was  signed 
by  the  defendants — that  is,  the  broker  testified  that  he  be- 
lieved that,  when  the  note  was  signed  by  the  defendants, 
the  scratches  with  a  pen  across  the  word  "  about "  were  not 
made,  and  that  he  did  not  know  who  scratched  out  the  word 
"  about."  This  was  sufficient,  as  the  defendants  did  not 
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contradict  it,  and  shows  that,  when  the  respective  notes 
were  delivered  with  the  word  "  about "  in  both  of  them, 
the  parties  were  contracting  for  a  lot  the  quantity  of  Avhich 
was  not  known  ;  and  that,  when  the  240  cases  were  received 
and  stored  in  the  warehouse  of  the  defendant  Waldstein's 
selection,  they  were  regarded  by  him  as  a  satisfactory  fulfill- 
ment of  the  contract. 

The  cases  cited  by  the  defendants  on  the  argument  have 
no  application.  They  are  cases  where  the  quantity  being 
left  uncertain  in  the  contract  the  defendant  was  not  allowed 
to  prove  a  warranty  to  deliver  an  exact  quantity  (Powell  v. 
Edmunds,  12  East  6)  ;  or  where  one  of  the  notes  delivered' 
contained  a  warranty  and  the  other  did  not  (Peltier  v.  Col- 
lins, 3  Wend.  459) ;  or  where  the  description  of  the  thing 
sold  was  different  in  the  two  notes  (Thornton  v.  Kempster, 
5  Taunt.  786,  the  one  being  Petersburgh  Clean  Hemp  and  in 
the  other  Riga  Rhine  Hemp')  ;  or  where  there  was  a  differ- 
ence between  the  two  notes  in  some  material  matter,  some- 
thing which  was  of  the  essence  of  the  contract  (as  in  Grant 
v.  Fletcher,  5  Barnew.  &>  C.  436  ;  Townsend  v.  Drakeford,  1 
Carr.  &  K.  20,  21 ;  Cowie  v.  Remfry,  5  Moore  P.  C.  C. 
251)  ;  or  cases  where  .the  broker,  after  the  delivery  of  the 
bought  and  sold  notes,  made  an  addition  to  the  sold  note  at 
the  persuasion  of  the  vendor  (Pou-ell  v.  Divett,  15  East 
29)  ;  or  where  there  had  been  a  fraudulent  alteration  of  the 
contract  (Master  v.  Miller,  4  T.  R.  220  ;  Meyer  v.  Huncke, 
55  N.  Y.  412). 

These  were  cases  veiy  different  from  the  present  one,  and 
the  court  below  held  that  the  defendants  found  no  fault 
with  the  quality  delivered,  and  did  not  put  their  refusal  to 
receive  and  pay  for  the  sugar  on  the  ground  that  250  cases 
were  called  for  by  the  contract ;  and  the  court  in  so  holding 
construed  the  contract  as  the  parties  themselves  construed 
it  (Johnson  v.  Oppenheim,  55  N.  Y.  291). 

The  ground  upon  which  the  defendants  refused  to  receive 
and  pay  for  the  sugar  was  untenable.  Waldsteiii  in  his 
testimony  admitted  that  it  was  to  be  of  the  same  kind  as 
the  240  cases  previously  received,  and  the  evidence  given 


NEW  YORK— JUNE,  1885.  225 

Jerome  e.  Morgan. 

fully  warranted  the  justice  who  tried  the  cause  in  finding 
that  it  was  so. 

The  judgment  should  be  affirmed. 

ALLEN,  J.,  concurred. 
Judgment  affirmed. 


LAWRENCE  R.  JEROME,  Appellant,  against  SAMUEL   J. 
MORGAN  et  aL,  Respondents. 

(Decided  June  1st,  1885). 

Upon  a  settlement  between  plaintiff  and  defendants,  of  a  transaction  in 
which  defendants  acted  as  brokers  for  plaintiff,  a  certain  sum  was  found 
due  to  plaintiff,  which  he  demanded,  but,  at  the  request  of  defendants, 
he  accepted  a  part  of  the  amount,  and  left  the  remainder  on  deposit  with 
defendants  until  the  first  of  the  following  month.  Held,  that  this  con- 
verted what  was  an  obligation  incurred  in  a  fiduciary  capacity  into  an 
ordinary  indebtedness  in  the  nature  of  a  loan;  and  that  the  plaintiff 
could  recover  the  balance  remaining  unpaid  in  an  action  for  money  lent. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  reversing  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Wm.  Travers  Jerome,  for  appellant. 
Henry  S.  Bennett,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — I  think  the  reversal 
of  the  judgment  by  the  General  Term  was  erroneous.  The 
testimony  being  in  several  material  particulars  conflicting, 
we  must  assume  that  the  jury  believed  the  plaintiff's  testi- 
mony, which  was  that  the  defendants  acted  as  brokers  in 
VOL.  XIII— 15 
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the  buying  and  selling  of  corn  on  the  plaintiff's  account ; 
and  when  the  account  was  settled,  that  the  plaintiff  was 
entitled  to  the  sum  of  $2,999.34;  which  having  been  re- 
ceived by  the  defendants  in  a  fiduciary  capacity,  they  could, 
in  an  action  to  recover  it,  have  been  arrested  if  they  did 
not,  upon  demand,  pay  it  to  him.  He  demanded  it,  and  the 
defendants  said  that  they  had  their  "  money  all  up  in  Chi- 
cago "  with  a  firm  there,  Schwartz  &  Dupree ;  and  that  they 
did  not  "  like  to  draw  it  down,"  because  they  had  "  a  cor- 
ner in  corn,"  to  which  the  plaintiff  replied,  "I  have  no 
interest  in  it,  my  account  is  all  settled,  and  I  want  to  have 
this  money."  The  defendant  with  whom  the  plaintiff  had 
this  conversation,  which  was  the  second  time  that  the  money 
had  been  demanded,  asked  the  plaintiff  if  he  could  not  get 
along  with  $1,000,  and  the  plaintiff  said  that  he  could ;  and 
that  he  would  leave  the  remaining  $1,999.34  on  deposit  with 
them,  until  the  first  of  the  following  month,  and  would  give 
his  son  an  order  to  call  upon  them  then  for  a  part  of  the 
money. 

The  jury  were  justified  in  finding  that  the  defendants 
accepted  this  proposition  of  the  plaintiff  to  take  $1,000,  and 
to  leave  the  remainder  with  them  on  deposit,  for  they  after- 
wards sent  him  a  check  for  the  $1,000,  and  a  statement  of 
his  account,  charging  him  with  the  $1,000.  This  converted 
what  was  an  obligation  incurred  in  a  fiduciary  capacity  into 
an  ordinary  indebtedness  (Alliance  Ins.  Co.  v.  Cleveland,  14 
How.  Pr.  408),  which  was  in  the  nature  of  a  loan,  for  it 
was  agreeing  on  the  part  of  the  plaintiff  that  the  defend- 
ants should  have  the  use  of  the  money  until  the  first  of  the 
following  month.  A  loan  is  defined  by  Webster  to  be 
"  anything  furnished  for  a  temporary  use  to  a  person  at  his 
request,  on  condition  that  the  specific  thing  shall  be  re- 
turned, or  its  equivalent  in  kind ;  that  it  is  a  permission  to 
use  ;  a  grant  of  use."  And  within  the  meaning  of  this  defi- 
nition, this  was  giving  the  defendants  the  temporary  use  of 
this  sum  of  $1,999.34  until  the  first  of  the  following  month. 

In  the  opinion  delivered  by  the  General  Term  of  the  City 
Court  the  court  say  that  it  was  not  a  loan,  but  have  not  point- 
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ed  out  why  it  was  not,  or  entered  into  any  inquiry  as  to  what 
is  essential  to  constitute  a  loan.  They  simply  say  that  "  the  " 
evidence  fails  to  show  a  loan  of  money,  and  reverse  the 
judgment  upon  the  ground  that  there  was  a  fatal  variance 
between  the  averment  of  the  cause  of  action  in  the  com- 
plaint— which  is  that  the  plaintiff  loaned  the  defendants 
$1,999.34 — and  the  evidence. 

The   judgment  of    the  General    Term,  in   my   opinion, 
should  he  reversed,  and  that  of  the  Special  Term  affirmed. 

ALLEN,  J.,  concurred. 
Judgment  reversed. 


SOLOMON   L.  PAKAS,  Respondent,  against   MARY   RACY, 

Appellant. 

(Decided  June  1st,  1885). 

In  an  action  to  recover  a  chattel  claimed  by  plaintiff  under  an  agreement 
with  defendant,  an  infant,  an  answer  pleading  infancy  as  a  defense  is  an 
election  by  defendant  to  avoid  the  agreement  on  the  ground  of  infancy. 

Where,  upon  trial  of  an  action  of  replevin,  the  verdict  of  the  jury  does  not 
fix  the  value  of  the  property,  the  court  cannot  supply  the  omission. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District  entered 
upon  the  verdict  of  a  jury. 

The  facts  are  stated  in  the  opinion. 

William  A.  Keeler  and  Jacob  A.  Gross,  for  appellant. 

Simon  Q-reenbaum,  for  respondent. 

ALLEN,   J. — This   is   an  appeal  from   a  judgment   ren- 
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dered  on  the  verdict  of  the  jury  in  the  District  Court  of  the 
City  of  New  York  for  the  Seventh  Judicial  District.  This 
action,  which  is  an  action  of  replevin,  was  brought  to 
recover  possession  of  one  black  horse,  saddle  and  bridle,  to 
which  the  plaintiff  claims  title.  The  jury,  under  the  direc- 
tion of  the  court,  returned  a  general  verdict  for  the  plaint- 
iff, but  did  not  assess  the  value  of  the  property  claimed  nor 
award  damages  for  its  detention.  On  this  verdict  the  court 
rendered  judgment  for  the  return  of  the  property,  and 
assessed  its  value  at  the  sum  of  $150. 

The  defendant  received  the  property  in  question  from  the 
Olympian  Club.  It  appears  that  the  Olympian  Club 
awarded  it  to  her  as  a  prize  for  the  representation  of  the 
statue  of  the  "  Goddess  of  Liberty  Enlightening  the  World," 
in  which  representation  Miss  Racy,  the  defendant,  represen- 
ted the  Goddess  of  Liberty.  The  award  by  the  committee 
of  the  Olympian  Club,  as  appears  from  the  testimony,  was 
in  this  form :  "  Horse,  saddle  and  bridle  awarded  to  the 
Bartholdi  statue,  Miss  Racy." 

The  plaintiff  claims  title  to  the  property  under  an  agree- 
ment alleged  to  have  been  made  by  him  with  the  defendant 
that  in  the  event  of  her  winning  the  prize  she  would  give 
the  property  to  him. 

We  think  the  plaintiff  has  no  cause  of  action.  The 
Olympian  Club  delivered  the  property  to  the  defendant, 
and  parted  with  its  title  to  her  for  the  purpose  of  conveying 
that  title.  The  plaintiff  never  had  title  to  the  property, 
nor  the  possession  of  it,  nor  the  right  of  possession.  One 
of  these  conditions  at  least  was  indispensable  to  authorize 
the  plaintiff  to  maintain  a  replevin. 

The  plaintiff's  claim  to  the  right  of  possession  is  founded 
upon  an  agreement  alleged  to  have  been  made  with  the 
defendant,  who  is  an  infant,  which  agreement,  therefore,  is 
voidable  at  her  election.  And  she  did  so  elect,  by  plead- 
ing her  infancy  as  a  defense  to  the  action  (Tyler  on  Infancy 
and  Coverture,  p.  76). 

The  alleged  agreement  was  that  if  the  horse  was  awarded 
to  her,  she  would  give  it  to  the  plaintiff.  She  denied  any 
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such  agreement,  but  if  it  had  been  made,  it  was  voidable  ; 
and  the  horse  having  been  awarded  to  be  delivered  to  her, 
the  plaintiff  under  such  an  agreement  had  no  right  to  the 
possession  of  it. 

Apart  from  the  question  of  the  right  of  the  plaintiff  to 
recover  in  this  action,  it  is  clear  that  the  judgment  is  irreg- 
ular. The  verdict  of  the  jury  should  have  fixed  the  value 
of  the  property,  at  the  time  of  the  trial,  as  required  by  the 
statute.  The  court  cannot  supply  the  omission  by  insert- 
ing in  tne  judgment  a  sum  of  money  as  the  value  of  the 
property. 

The  judgment  should  be  reversed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  reversed,  with  costs. 


CHARLES    L.   PICKETT,   Appellant,   against   EDWARD    B. 
BARTLETT  et  al.,  Respondents. 

(Decided  June  1st,  1885). 

A  lease  of  certain  premises  for  a  term  of  one  year  at  a  fixed  rent,  contained 
a  covenant  by  the  lessees  "  to  pay  the  rentj  for  said  term,  and  also  for 
such  further  time  "  as  they  might  hold  the  same.  At  the  time  of  the 
execution  of  the  lease,  the  premises  were  occupied  by  the  lessees  as  a 
United  States  bonded  warehouse,  and  continued  to  be  so  used  by  them 
during  the  term;  the  bonded  goods  contained  in  the  warehouse  being 
under  the  control  of  the  United  States  and  not  removable  without  the 
consent  of  the  collector  of  the  port  and  the  owner  of  the  goods;  by 
reason  whereof  the  lessees  were  unable  to  have  the  bonded  goods  stored 
in  the  warehouse  removed  until  nearly  two  months  after  the  expiration 
of  the  term.  Before  the  expiration  of  the  term,  however,  the  lessees 
gave  notice  to  the  lessors  that  they  should  surrender*  the  premises  in  con- 
sequence of  their  untenantable  condition,  to  which,  the  lessors  said,  they 
would  urge  no  objection;  and  when  the  bonded  goods  were  removed  and 
the  government  locks  taken  off,  the  lessees  put  padlocks  on  the  doors, 
the  keys  of  which  they  left  at  a  place  previously  designated  for  that 
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purpose  by  the  lessors.  Held,  that  the  finding  of  a  jury,  upon  this 
state,  of  facts,  that  there  was  not  a  holding  over  by  the  lessees  after  the 
expiration  of  the  term  without  the  consent  of  the  landlord,  such  as  to 
make  them  liable  for  the  rent  for  the  following  year,  should  be  sustained. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Charles  H.  }£nox,  for  appellant. 
Wm.  W.  Groodrich,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice. — The  question  in  this 
case  was  whether  there  was  a  holding  over  within  the 
meaning  of  the  rule  that  makes  a  tenant  for  a  year 
holding  over  after  the  expiration  of  his  term  without 
the  consent  of  the  landlord,  liable  for  the  rent  for  the  fol- 
lowing year.  The  case  was  submitted  to  the  jury  substan- 
tially upon  that  point,  although  formally  submitted  by  the 
judge  as  if  it  were  a  question  of  surrender.  The  jury  found 
for  the  defendants  and  the  finding  was  justified  by  the  evi- 
dence. All  the  evidence  objected  to  bore  more  or  less 
materially  upon  that  point,  and  there  was  no  error  in  those 
parts  of  the  judge's  charge  which  were  excepted  to,  nor  in 
his  refusal  to  charge  the  various  propositions  submitted  to 
him  by  the  plaintiff.  The  covenant  in  the  lease,  by  which 
the  defendants  bound  themselves  to  pay  for  such  further 
time  as  they  might  hold  the  premises  is  material  as  showing 
that  there  was  an  understanding,  at  the  time  that  the  lease 
was  executed,  that  the  lessees  might  have  to  hold  the  stores 
beyond  the  year  demised,  and  that  they  were  to  pay  for 
such  further  time  as  they  might  so  hold  it. 

At  the  time  of  the  execution  of  the  lease,  the  buildings 
were,  or  had  been,  since  1873,  occupied  and  used  by  the 
defendants  as  United  States  bonded  warehouses,  and  the 
stores  were  then  occupied  with  bonded  goods,  for  which 
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purpose  the  defendants  continued  to  use  them  during  the 
time  for  which  they  were  demised ;  and  this  clause  shows 
that  it  was  evidently  the  understanding  that  during  the  term 
they  were  to  be  used  as  bonded  warehouses ;  and  that  it 
might  not  be  in  the  power  of  the  defendants  to  surrender 
them  precisely  at  any  given  time  upon  the  expiration  of 
the  term,  inasmuch  as  such  a  warehouse,  as  appears  from 
the  evidence,  is  under  the  lock  and  key  of  the  United 
States,  and  the  bonded  goods  contained  in  it  are  always  under 
the  control  of  the  United  States,  and  cannot  be  removed 
without  the  consent  of  the  collector,  and  the  owner  of  the 
goods  ;  or  in  other  words,  as  the  respondents  have  expressed 
it  in  their  points,  the  defendants,  not  being  able  to  fix 
definitively  when  they  could  remove  the  bonded  goods 
stored  in  the  warehouse,  had  this  clause  inserted  in  the 
lease,  providing  that  in  the  case  of  the  emergency  of  their 
being  unable  to  surrender  the  stores  at  the  expiration  of 
the  year,  they  should  pay  such  rent  only  for  such  further 
time  as  they  might  be  compelled  thus  to  hold  them. 

The  year  expired  on  the  first  day  of  November,  1881,  and 
on  the  20th  of  the  October  preceding,  the  defendants 
informed  the  landlords  Morton  and  Hunt  that  they  should 
surrender  the  stores  in  consequence  of  their  untenantable 
condition;  and  on  the  27th  of  October,  they  sent  another 
letter  to  the  landlords  to  ask  who  would  take  charge  of  the 
keys;  and  on  October  29th,  1881,  one  of  the  landlords 
replied  that  if  the  defendants  wished  to  relinquish  the 
premises  they,  Morton  and  Hunt,  would  urge  no  objections, 
and  that  the  defendants  might  leave  the  keys  at  the  store 
of  the  American  Tack  Company,  116  Chambers  street,  add- 
ing, "  notify  us  by  telegraph  on  Monday  what  course  you 
decide  upon."  And  on  October  31st,  the  defendants  in- 
formed them  by  telegraph  that  they  relinquished  the  prem- 
ises. They  were  not  relinquished,  however,  on  the  first  of 
November,  nor  until  the  23d  of  December,  as  bonded  goods 
remained  in  them  up  to  that  time,  under  the  lock  and  key 
of  the  United  States  government. 

On   November  the  first,  the  plaintiff,  who  subsequently 
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became  the  assignee  of  the  rent  claimed,  came  to  the 
defendants'  office  from  the  trustees,  who  were  the  landlords, 
having  a  letter  or  telegram  from  them,  requesting  the 
defendants  to  deliver  the  keys  to  him.  The  defendants 
told  him  there  were  no  keys  except  the  government  keys. 
The  plaintiff  said  he  wanted  to  take  possession,  as  he  wanted 
to  put  a  watchman  there  for  insurance  purposes. 

The  defendants  told  him  that  there  were  some  goods 
remaining  in  the  bonded  stores  which  they,  the  defendants, 
had  to  look  after ;  to  which  he  replied  that  he  must  place  a 
watchman  there  for  insurance  purposes.  Whereupon  the 
defendants  told  him  that  their  watchman,  who  was  watching 
the  Baltic  store  to  the  north,  would  watch  the  Baltic  stores 
to  the  south  (the  premises  in  question)  and  the  plaintiff 
said,  "  Very  well,  that  will  save  me  expense.  I  agree  to 
that.  When  the  goods  are  out  let  me  know ; "  ajid  ended 
by  saying  "  That  is  very  satisfactory." 

On  the  23d  of  December,  the  bonded  goods  were  removed, 
the  bonds  being  cancelled,  the  government  locks  were 
removed,  the  defendants  put  padlocks  on  the  stores ;  and 
on  the  same  day  left  the  keys  of  the  padlocks  at  the 
American  Tack  Company's  office  in  Chambers  street,  which 
on  the  following  day  were  returned.  The  action  was  not 
for  the  rent  up  to  the  23d  of  December,  nor  for  the  first 
quarter's  rent,  but  for  the  remaining  three  quarters  of  the 
year.  The  jury  found  upon  this  state  of  facts  that  there 
was  not  a  holding  over  within  the  meaning  of  the  rule 
referred  to.  I  think  they  were  justified  in  so  finding 
(Smith  v.  Alt,  1  Daly  492),  and  that  the  judgment  should 
be  affirmed. 

ALLKN,  J.,  concurred. 
Judgment  affirmed. 
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ROYER  WHEEL  COMPANY,  Appellant,  against  MARGARET 
H.  FROST  et  «?.,  Respondents. 

(Decided  June  1st,  1885). 

Real  estate,  the  individual  property  of  a  member  of  a  co-partnership,  was 
conveyed  by  him,  for  a  nominal  consideration,  a  few  days  before  a  gen- 
eral assignment  by  the  co-partners  of  their  co-partnership  property  for 
the  benefit  of  their  creditors;  and  after  the  assignment,  the  grantor  and 
grantee  executed  a  mortgage  of  the  real  estate  to  secure  the  payment  of 
individual  debts  of  the  grantor  to  the  mortgagee  and  to  several  other 
creditors.  Held,  in  a  creditor's  action,  founded  on  a  judgment  against 
the  co-partners  recovered  subsequent  to  their  assignment,  and  brought 
to  set  aside  the  deeds  and  mortgage  of  the  real  estate,  that  even  if  the 
deeds  were  fraudulent  and  void,  the  mortgage  might  still  be  valid,  within 
the  exception  in  the  Statute  of  Frauds,  protecting  purchasers  in  good 
faith  and  for  a  valuable  consideration,  as  the  pre-existing  indebtedness 
constituted  a  valuable  consideration  within  the  meaning  of  the  statute  ; 
and  that  the  mortgage  was  not  assailable  on  the  ground  that  it  contained 
a  provision  that  the  overplus,  if  any,  should  be  rendered  unto  the  mort- 
gagors; nor  on  the  ground  that  it  created  a  trust,  within  the  meaning- of 
the  statute  declaring  conveyances,  &c.,  in  trust  for  the  use  of  the  per- 
son making  the  same,  void  as  against  creditors;  nor  because  the  formali- 
ties of  the  statute  relating  to  general  assignments  had  not  been  complied 
with. 

APPEAL  from  a  judgment  of  this  court  entered  upon 
the  dismissal  of  a  complaint  upon  a  trial  by  the  court  witl>- 
out  a  jury. 

The  facts  are  stated  in  the  opinion. 

Wilson  M.  Powell,  for  appellant. 

Wm.  W.  Niles,  for  respondent  Frost. 

Joseph  A.  Shoudy,  for  respondents  Fielding  et  al. 

ALLEN,  J. — This  action  is  brought  to  set  aside  as  fraudu- 
lent a  mortgage  executed  by  George  Fielding  and  James 
E.  Fielding  to  Margaret  H.  Frost,  made  and  recorded  No- 
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vember  16th,  1880,  upon  certain  property  in  the  city  of 
New  York,  formerly  owned  by  said  George  Fielding,  in  fee, 
and  conveyed  by  him  to  James  E.  Fielding  by  deeds  made 
and  recorded  November  3d,  1880. 

George  Fielding  and  Robert  Fielding  were  co-partners ; 
and,  as  such  co-partners,  on  the  6th  day  of  November,  1880, 
made  a  general  assignment  of  all  their  property  for  the 
benefit  of  creditors.  The  plaintiff  is  a  judgment  creditor 
and  recovered  its  judgment  on  the  18th  day  of  November, 
1880.  The  property  covered  by  the  mortgage  in  question 
was  the  individual  property  of  George  Fielding,  and  was 
not  conveyed  by  the  general  assignment.  The  condition  of 
the  mortgage  is  that  it  should  become  void  if  George  Field- 
ing should  pay,  on  demand,  to  said  Margaret  H.  Frost,  for 
herself,  the  amount  of  the  debt  due  her  from  said  George 
Fielding,  and  to  said  Margaret  H.  Frost,  in  trust  for  Isa- 
bella Allen,  Matilda  Fielding  and  Sarah  L.  Fielding,  three 
other  creditors,  the  debts  due  from  the  grantor  to  them.  In 
case  of  default  the  mortgagee  is  authorized  to  sell,  and 
retain  out  of  the  proceeds  of  the  sale  the  principal  and  in- 
terest due  on  said  indebtedness,  rendering  the  overplus, 
if  any,  to  the  mortgagors.  The  indebtedness  to  Mrs.  Frost, 
Mrs.  Allen  and  the  other  beneficiaries  named  in  the  mort- 
gage are  the  individual  debts  of  George  Fielding. 

There  is  no  evidence  in  the  case,  and  I  do  not  understand 
that  it  is  claimed  by  the  party  plaintiff,  that  the  debts 
secured  by  the  mortgage  thus  sought  to  be  set  aside  were 
not  just  and  valid  debts.  The  said  George  Fielding  is 
joined  with  said  James  E.  Fielding,  his  grantee,  in  the  exe- 
cution of  the  mortgage  to  Mrs.  Frost.  The  sole  question 
in  the  case  is  whether  the  said  mortgage  is,  on  its  face, 
fraudulent  and  void  as  to  the  plaintiff,  a  judgment  creditor. 

There  would  be  no  difficulty  presented  if  this  mortgage 
had  been  made  to  Mrs.  Frost  to  secure  her  indebtedness. 
A  debtor,  whether  solvent  or  insolvent,  may,  acting  in  good 
faith,  mortgage  a  portion  of  his  property  to  secure  an  exist- 
ing debt  (Knapp  v.  McG-owan,  96  N.  Y.  76).  In  McClel- 
land v.  Remsen  (36  Barb.  622),  the  court  say :  "  The  law 
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regards  mortgages  and  grants  and  conveyances  in  the  nature 
of  mortgages  to  secure  antecedent  debts  with  no  disfavor; 
and,  under  proper  limitations  as  to  possession  and  notoriety, 
they  are  constantly  upheld." 

Even  though  the  deeds  of  George  Fielding  and  wife  to 
James  E.  Fielding  were  fraudulent  and  void,  under  the  cir- 
cumstances in  this  case,  the  mortgage  would  still  be  valid. 
It  was  determined  in  the  case  of  Murphy  v.  Briggs  (89  N.. 
Y.  446),  referred  to  in  the  opinion  of  the  judge  at  the 
Equity  Term,  that  where  a  debtor  has  conveyed  real  estate 
in  fraud  of  his  creditors,  and,  at  his  request,  his  grantee  lias 
given  a  mortgage  thereon,  to  secure  a  debt  of  the  grantor 
which  existed  at  the  time  of  the  conveyance,  to  a  creditor 
ignorant  of  its  fraudulent  character,  the  mortgage  comes 
within  the  exception  in  the  Statute  of  Frauds,  protecting 
the  rights  of  purchasers  in  good  faith  and  for  a  valuable 
consideration.  And  although  the  conveyance  be  set  aside 
in  an  action  brought  by  other  creditors,  the  mortgage  can- 
not be  affected.  The  pre-existing  indebtedness  constitutes 
a  valuable  consideration  within  the  meaning  of  the  statute. 

Nor  is  this  mortgage  assailable  (as  the  plaintiff  claims  it 
is)  upon  the  ground  that  it  contains  a  provision  that  the 
overplus,  if  any  there  shall  be,  shall  be  rendered  unto  the 
mortgagors.  In  McClelland  v.  Remsen,  above  quoted,  the 
court  say:  "When  property  is  assigned  and  transferred  to 
a  creditor  to  secure  the  payment  of  a  debt,  the  surplus, 
without  any  special  reservation  in  the  deed,  would  revert  to 
the  assignor,  the  moment  the  debt  was  paid  and  the  purpose 
of  the  conveyance  accomplished.  A  special  reservation  can 
do  no  more,  and  is  not  evidence  of  a  fraudulent  intent." 

A  trust  as  to  the  surplus  results  from  the  nature  of  the 
security  and  is  not  the  object,  or  one  of  the  objects  of  the 
conveyance.  Whether  expressed  in  the  instrument  or  left 
to  implication  is  immaterial  {Leitch  v.  Hollister,  4  N.  Y. 
211). 

The  plaintiff  claims,  however,  that  the  case  of  Murphy  v. 
Briggs,  above  referred  to,  is  not  applicable  to  the  case  at 
bar ;  because,  there,  the  mortgage  was  given  directly  to  the 
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creditor,  and  not,  as  in  this  case,  to  one  creditor,  in  trust 
for  herself  and  other  creditors. 

I  know  of  no  provisions  of  the  statutes,  or  any  settled 
principles  of  law  under  which  a  mortgage  like  the  one  in 
question  would  be  declared  invalid.  This  mortgage  to  Mrs. 
Frost  is  not  a  conveyance  of  any  of  the  debtor's  property. 
It  simply  creates  a  lien  upon  two  parcels  of  his  real  estate. 
It  does  not  create  a  trust,  within  the  meaning  of  the  statute 
which  declares  that  all  conveyances,  transfers  or  assign- 
ments made  in  trust  for  the  use  of  the  person  making  the 
same  shall  be  void  as  against  creditors.  Such  a  trust  was 
plainly  no  part  of  the  object  of  the  instrument.  The  con- 
sequence is  not  to  deprive  other  unsecured  creditors  of  the 
means  of  collecting  their  debts.  The  interest  of  the  mort- 
gagor could  be  reached  by  execution  or  by  a  bill  in  equity. 
The  property  of  the  debtor  is  not  withdrawn  from  legal 
process.  The  equity  of  redemption  of  the  mortgagor  could 
be  attached  or  sold  at  any  time.  No  creditor  is  obliged  to 
postpone  action  until  the  determination  of  any  trust.  It 
cannot,  therefore,  be  properly  said  that  the  plaintiff  or  any 
other  creditors  have  been  delayed,  hindered  or  defrauded  in 
any  legal  sense. 

The  effect  of  this  instrument,  in  principle,  is  not  different 
from  the  effect  that  would  have  been  produced  if  separate 
mortgages  had  been  made  to  Mrs.  Frost,  Isabella  Allen, 
Sarah  L.  Fielding  and  Matilda  Fielding  for  the  amounts  of 
their  debts  respectively. 

In  the  recent  case  of  Knapp  v.  McGowan  (96  N.  Y.  76), 
this  question  was  considered  an4  decided.  In  that  case 
one  Roche,  having  many  creditors,  executed  a  deed  of  trust 
to  the  defendant  McGowan,  which  recited  that  Roche  was 
indebted  to  Barber  and  three  other  creditors  in  various 
sums  of  money,  and  by  which  deed  he  conveyed  a  portion 
of  his  property.  The  conveyance  was  upon  trust,  to  sell 
and  dispose  of  the  property  conveyed,  and  out  of  the  pro- 
ceeds, first,  to  pay  the  expenses  of  the  trust ;  second,  to  pay 
all  and  every  amount  due  or  owing  from  Roche  to  Barber 
and  the  other  creditors ;  and,  third,  after  the  payment  of  the 
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several  debts  specified,  to  pay  over  any  balance  of  the  pro- 
ceeds to  Roche,  his  heirs  and  assigns.  It  was  held  that  the 
conveyance  executed  to  McGowan  by  Roche  was  in  the 
nature  of  a  mortgage,  and  that  it  was  honestly  made,  and 
that  any  debtor,  whether  solvent  or  insolvent,  may,  acting 
in  good  faith,  mortgage  a  portion  or  the  whole  of  his  prop- 
erty to  secure  one  or  more  of  his  creditors  for  any  indebt- 
edness. 

It  is  also  contended  by  the  plaintiff  that  the  mortgage  to 
Mrs.  Frost  was  void,  because  it  creates  a  trust  for  the  ben- 
efit of  creditors,  and  the  formalities  of  the  statute  relating 
to  general  assignments  (L.  1877,  c.  466),  had  not  been  com- 
plied with. 

The  same  question  was  raised  in  the  case  of  Knapp  v. 
McGowan  (above  quoted),  and  the  court  decided,  quoting 
the  case  of  Tiemeyer  v.  Turnquist  (85  N.  Y.  516),  that  it 
was  entirely  clear  that  those  statutes  have  reference  only  to 
general  assignments  made  by  insolvent  debtors  for  the 
benefit  of  all  their  creditors,  and  that  the  various  provisions 
of  those  statutes  are  entirely  inapplicable  to  the  case  of  a 
partial  assignment  of  this  character,  of  a  portion  of  the 
debtor's  property  for  the  benefit  of  specified  creditors. 

We  are  of  the  opinion,  therefore,  that  the  mortgage  in 
question  is  a  valid  instrument,  as  to  all  the  mortgagees  or 
creditors  named  therein,  and  that  the  plaintiff  has  not  been 
hindered,  delayed  or  defrauded  thereby. 

The  judgment  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed. 
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CHRISTIAN  SANDER,  Respondent,  against  HERMAN  ED- 
LING,  President  of  the  Turtle  Bay  Park  Association, 
Limited,  Appellant. 

(Decided  June  1st,  1885). 

Since  the  passage  of  the  acts  of  1849  and  1851  (L.  1849  c.  258;  L.  1851  c. 
448;  Code  Civ.  Pro.  §§  1919  et  seq.),  permitting  an  action  against  a  com- 
pany or  an  association  of  not  less  than  seven  members,  who  are  the  own- 
ers of  or  have  an  interest  in  any  property,  right  of  action,  or  demand, 
jointly  or  in  common,  or  who  may  be  liable  to  any  action  on  account  of 
such  ownership  or  interest,  to  be  brought  against  the  president  or  treas- 
urer, such  an  action  may  be  maintained  by  a  member  of  an  unincor- 
porated association. 

A  plaintiff  testifying  as  witness  on  the  trial  of  an  action  may  properly  be 
permitted  to  use  the  bill  of  particulars  in  the  action  to  refresh  his  mem- 
ory as  to  particular  items  of  his  demand,  each  of  which  he  recollects 
apart  from  the  paper,  although  the  bill  of  particulars  is  not  in  evi- 
dence and  is  not  an  original  memorandum  made  by  himself. 

By  resolution  of  an  unincorporated  association  the  manager  was  author- 
ized to  make  payments  for  the  association  not  exceeding  a  specified 
amount:  and  all  bills  over  that  amount  were  to  be  sent  to  and  paid  by 
the  treasurer.  Held,  in  an  action  by  the  manager  to  recover  from  the 
association  money  paid  by  him,  that  a  payment  exceeding  the  amount 
fixed  by  the  resolution,  made  by  him  with  the  knowledge  and  in  the 
presence  of  the  treasurer,  was  to  be  regarded  as  paid  with  the  latter's 
acquiescence,  and  as,  in  effect,  equivalent  to  a  payment  ordered  by  the 
treasurer,  and  as  such,  within  the  intent  of  the  resolution. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  recover  from  defendant,  as 
president  of  the  Turtle  Bay  Park  Association,  Limited,  an 
installment  of  salary  alleged  by  plaintiff  to  be  due  to  him 
for  services  as  manager  under  a  contract  with  such  associa- 
tion, and  for  money  advanced  and  paid  by  plaintiff  for  the 
use  and  benefit  of  the  association.  The  association  con- 
sisted of  thirty  members,  of  whom  plaintiff  was  one.  They 
had  instituted  proceedings  to  incorporate  themselves  as  a 
limited  liability  company  under  the  act  of  1875,  and  had 
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filed  their  first  certificate  under  that  act  in  the  office  of  the 
Secretary  of  State,  but  had  never  completed  the  proceed- 
ings for  incorporation.  After  the  preliminary  steps  were 
taken  to  form  a  corporation,  meetings  of  the  members  were 
held,  subscriptions  to  the  joint  capital  stock  made,  presi- 
dent, treasurer,  and  other  officers  were  appointed,  and  under 
such  organization  business  was  actually  carried  on  for  a  con- 
siderable time.  Plaintiff  was  elected  manager  at  a  salary 
of  $100  a  month,  and  served  as  such  for  several  months. 
Both  before  and  during  the  time  of  his  service  as  manager, 
he  expended  various  sums  of  money  in  necessary  expendi- 
tures on  account  of  the  association. 

At  the  trial  plaintiff  testified  as  a  witness  in  his  own  be- 
half, and  was  permitted,  against  the  objection  of  defendant, 
to  use  the  bill  of  particulars  served  by  him  in  the  action  to 
refresh  his  memory  as  to  the  items  of  his  claim,  he  testify- 
ing that  he  had  an  independent  recollection  of  each  item  ; 
although  the  bill  of  particulars  was  not  an  original  memo- 
randum made  by  himself,  but  had  been  drawn  up  by  his 
attorney  and  had  not  been  introduced  in  evidence. 

A  question  to  the  plaintiff  by  his  counsel  (referred  to  in 
the  following  opinion  as  at  folio  ,300  of  the  case  on  appeal), 
asking  him  to  give  his  best  remembrance  in  regard  to  the 
amount  of  a  certain  bill  which  he  had  testified  that  he  had 
paid  for  the  association,  was  objected  to  by  the  counsel  for 
the  defendant  on  the  ground  that  the  subject  was  exhausted, 
but  was  allowed  notwithstanding  such  objection. 

At  the  close  of  the  evidence  defendant  made  a  motion  to 
dismiss  the  complaint,  upon  the  ground,  among  others, 
"  that  the  plaintiff  Avas  a  member  of  the  Turtle  Bay  Park 
Association,  which  is  a  voluntary  unincorporated  society, 
and  he  cannot  therefore  maintain  this  action."  The  referee 
denied  the  motion  and  found  upon  the  issues  for  plaintiff. 
Judgment  for  plaintiff  was  entered  upon  the  report  of  the 
referee.  From  the  judgment  defendant  appealed. 

Askbel  P.  Fitch,  for  appellant. — Plaintiff  cannot  recover 
in  this  form  of  action  against  defendants.  The  parties  were 
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general  co-partners  as  to  the  business  of  the  association,  and 
not  members  of  a  joint  stock  association.  They  did  not 
intend  to  form  a  joint  stock  association  ;  they  executed  no 
articles  of  association  for  that  purpose,  and  they  issued  no 
certificates  of  stock.  It  cannot  properly  be  held  that  their 
failure  to  incorporate  themselves  made  them  what  they  never 
intended  to  be,  to  wit,  a  joint  stock  company.  The  law 
fixes  the  responsibility  among  themselves,  and  as  to  third 
parties,  by  holding  them  liable  as  general  partners  ;  that 
answers  all  purposes  and  preserves  all  rights.  It  is  a  well 
settled  general  rule  that  one  partner  cannot  bring  an  action 
against  his  associates  in  a  court  of  law.  This  is  largely 
owing  to  the  technical  rule  that  he  cannot  be  plaintiff  and 
defendant  in  the  same  action.  The  rule  goes  even  further 
and  does  not  allow  him  to  sue  his  associates  in  a  case  where 
the  damages  sought  to  be  obtained  belong  solely  to  himself, 
provided  they  would  have  to  be  paid  out  of  a  fund  to  which 
the  plaintiff  must  himself  contribute  (Lindley  on  Partner- 
ship, 728,  729,  and  cases  there  cited).  The  remedy  in  all 
such  cases  is  an  action  in  equity,  in  which  an  account  can 
be  taken,  and  the  interests  of  the  respective  partners  be  as- 
certained and  adjusted.  No  associate  of  an  unincorporated 
association  has  an  interest  in  the  property  or  effects  of  the 
association  which  can  be  separated  and  taken  out  of  the 
whole  for  his  sole  use  until  the  joint  affairs  are  settled,  the 
association  dissolved,  the  mutual  rights  of  the  members  ad- 
justed, and  the  ultimate  share  of  each  member  determined 
(MeM'ahon  v.  Rauhr,  47  N.  Y.  67).  In  the  cases  of  West- 
cott  v.  Fargo  (61  N.  Y.  542)  and  Saltsman  v.  Shults  (14  Hun 
256),  relied  on  by  plaintiff,  the  defendant  in  each  was  be- 
yond .question  a  joint  stock  company. 

Assuming  that  plaintiff  laid  out  the  moneys  for  the  ben- 
efit of  defendant,  which  he  claims  to  have  done,  there  is  no 
evidence  to  show  any  request  of  defendant  therefor.  There 
is  no  evidence  to  show  that  defendant  knew  that  plaintiff 
was  expending  his  own  money  for  the  association,  and  there- 
fore no  approval  can  be  implied. 

The  referee  erred  in  permitting  plaintiff  to  read  his  bill 
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of  particulars  in  evidence,  such  bill  being  not  an  original, 
memorandum  of  items  made  by  himself,  but  a  paper  made 
up  by  his  attorney.  The  bill  of  particulars  itself  was  not 
put  in  evidence,  but  the  witness  was  practically  allowed  to 
read  from  it  every  item  therein  contained. 

James  A.  Seaman,  for  respondent. — Upon  the  right  of 
plaintiff  to  recover  notwithstanding  he  was  a  member  of 
the  association,  the  authorities  are  3  R.  S.  6th  Ed.  762  ; 
Code  Civ.  Pro.  §§  1919  &c. ;  Westcott  v.  Fargo  (61  N.  Y. 
542) ;  Strebe  v.  Albert  (1  City  Ct.  Rep.  376)  ;  Waterbury  v. 
Merchants'  Union  Express  Co.  (50  Barb.  158)  ;  Saltsman  v. 
ShuLts  (14  Hun  256) ;  Brindenbeker  v.  Hoard  (32  How.  Pr. 
289). 

A  witness  may  refresh  his  memory  by  using  any  written 
instrument,  memorandum  or  entry,  not  necessarily  written 
by  himself,  not  necessarily  an  original  entry,  not  necessarily 
in  the  usual  course  of  business  or  employment.  And  if  he 
testifies  that  his  memory  is  refreshed  by  the  reading  of  the 
paper,  it  is  not  essential  what  form  of  testifying  the  witness 
adopts  (Bigelow  v.  Hall,  91  N.  Y.  145 ;  McCormick  v.  Penn. 
C.  J?.  R.  Co.,  49  N.  Y.  315  ;  Marcly  v.  SJtults,  29  N.  Y.  346  ; 
G-uy  v.  Mead,  .22  N.  Y.  463  ;  Huff  v.  Bennett,  6  N.  Y.  339). 
These  cases  fully  sustain  the  use  of  the  bill  of  particulars 
by  plaintiff  in  this  case,  and  recognize  the  validity  of  testi- 
mony given  by  its  aid. 

The  exception  at  folio  300  was  on  a  point  entirely  in  the 
discretion  of  the  referee. 

CHARLES  P.  DALY,  Chief  Justice. — The  conclusion  of 
the  referee  was  correct  that,  since  the  passage  of  the  acts 
of  1849  (L.  1849  c.  258)  and  1851  (L.  1851  c.  448),  any 
unincorporated  association  having  a  president  or  treasurer 
may  be  sued  by  a  member  of  the  association  in  an  action 
against  either  of  these  officers.  Such  an  association  being 
in  the  nature  of  a  copartnership,  an  action  at  law,  before 
the  passage  of  these  statutes,  had  to  be  brought  against  all 
the  members  collectively,  as  such  a  body  had  no  legal  per- 
VOL.  XIII— 16 
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sonality  distinct  from  that  of  its  members ;  and  no  single 
member  could  sue  the«body  collectively,  as  no  one  could  be 
plaintiff  and  defendant  in  the  same  action. 

The  statutes  referred  to  have  removed  this  difficulty  by 
allowing  the  action  to  be  brought  against  the  president  or 
the  treasurer ;  and  it  was  consequently  held  in  Westcott  v. 
Fargo  (61  N.  Y.  542)  that  a  stockholder  of  a  joint  stock 
corporation  could  sue  the  company  in  the  form  prescribed 
by  the  act  of  1849.  That  statute  allowed  an  action  against 
a  joint  stock  company  or  association  consisting  of  more  than 
seven  shareholders  to  be  brought  against  the  president  or 
treasurer  of  the  company,  and  the  act  of  1851  extended  the 
provisions  of  the  former  act  to  any  company  or  association 
of  not  less  than  seven  members  who  were  the  owners  of  or 
had  an  interest  in  any  property,  right  of  action  or  demand, 
jointly  or  in  common,  or  who  may  be  liable  to  any  action  on 
account  of  such  ownership  or  interest ;  and  if,  as  has  been 
held,  a  stockholder  of  a  joint  stock  company  can  sue  the 
company  in  an  action  against  the  president  or  treasurer, 
under  the  act  of  1849,  I  do  not  see  why  a  member  of  any 
company  or  association  under  the  act  of  1851  cannot  sue 
the  association  by  bringing  the  action  against  one  of  these 
officers  ;  for  an  action  in  that  form  is  allowed  by  the  act  of 
1851  against  the  company  or  association,  if  it  is  an  owner 
or  has  any  interest  in  any  property,  right  of  action  or  de- 
mand, the  remedy  being  manifestly  limited  to  what  it  owns 
as  a  body  collectively. 

None  of  the  objections  to  the  evidence  were  well  taken. 
The  witness  had  the  right  to  use  the  bill  of  particulars  to 
refresh  his  memory  as  to  particular  items,  each  of  which,  he 
testified,  he  recollected  apart  from  the  paper,  and  the  allow- 
ing of  the  question  objected  to  at  folio  300  was  entirely  in 
the  discretion  of  the  referee. 

In  the  finding  of  fact,  the  referee  allowed  the  plaintiff 
$835.35  for  money  laid  out  and  expended  for  the  associa- 
tion. 

At  a  meeting  of  the  stockholders  a  resolution  was  passed 
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that  the  plaintiff  should  have  the  right  to  pay  petty  ex- 
penses out  of  the  money  taken  in  at  the  park  in  amounts 
not  exceeding  $25,  to  relieve  him  from  the  trouble  of  con- 
stantly calling  upon  the  treasurer  for  such  small  sums,  but 
that  all  bills  over  $25  were  to  be  sent  to  and  paid  by  the 
treasurer,  and  the  $835.35  included  payments  by  the  plaint- 
iff upon  several  occasions  of  amounts  greater  than  $25. 

The  president  testified  that  this  meeting  was  held  when 
the  association  took  possession  of  the  park,  on  the  1st  or 
the  2nd  day  of  May,  but  the  plaintiff  swore  that  it  was  held 
on  the  llth  of  June,  and  fixed  the  day  by  the  date  of  a  bill 
which  he  paid  upon  that  day  immediately  after  the  meet- 
ing. He  testified  that  before  the  passage  of  the  resolution 
on  that  day,  no  limit  had  been  placed  upon  his  expenditure 
by  the  directors ;  that  he  was  employed  as  the  manager  of 
the  park  about  a  week  before  the  opening  of  it,  on  the  1st 
of  May ;  and  that  the  payment's  he  made  were  for  work  that 
he  was  ordered  by  the  officers  to  have  done  to  get  the  park 
ready,  or  payments  made  for  supplies  or  other  matters  essen- 
tial to  the  carrying  on  of  the  enterprise,  such  as  $75  for  a 
license. 

,The  referee  evidently  believed  the  plaintiff  as  to  the 
time,  the  llth  of  June,  when  this  resolution  was  passed, 
limiting  his  expenditures  to  sums  not  exceeding  $25  in  any 
one  payment,  or  within  any  one  week ;  and  we  cannot  say 
that  the  referee  erred,  for  the  testimony  of  the  defendant's 
witnesses  do  not  agree  as  to  the  time  when  this  resolution 
was  passed.  One  agrees  with  the  president,  two  leave  it 
uncertain,  and  one  agrees  with  the  plaintiff.  Kruger,  the 
vice-president,  remembered  that  it  was  passed,  but  was  not 
sure  at  what  meeting.  Rothermell  testified  that  it  was  at 
the  second  meeting  after  the  park  was  opened,  which  was 
held,  he  said,  about  the  middle  of  June,  thus  corroborating 
the  plaintiff  as  to  the  time  of  the  meeting. 

All  that  Gillig  could  testify  to  was  that  it  was  passed  at  a 
meeting  immediately  after  they  took  possession  of  the  park, 
but  could  not  remember  when  it  was  held.  He  thought  that 
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lie  acted  as  secretary  of  the  meeting,  but  was  not  certain, 
and  finally  said  that  he  was  not  positive  whether  the  meet- 
ing was  held  in  May  or  June. 

Strassburger,  the  treasurer,  could  not  tell  at  what  place 
nor  where  it  was  held,  except  that  he  believed  that  it  was 
just  after  the  association  started,  and  was  sure  that  it  was 
before  the  park  was  opened,  in  this  respect  contradicting 
the  rest  of  the  defendant's  witnesses.  He  also  said  that 
the  sum  limited  was  $20  and  not  $25. 

This  statement  is  sufficient  to  show  that  the  time  when 
this  resolution  was  passed  was  a  question  for  the  referee  ; 
and  the  materiality  of  the  time  of  its  passage  is  this — that 
if  it  was  passed  on  the  llth  of  June,  as  the  plaintiff  testi- 
fied, then  none  of  the  payments  after  that  date  included  in 
the  $835.35  were  in  sums  as  great  as  $25,  except  one  of  a 
bill  for  advertising  to  one  Siebert  of  $41,  which  the  plaintiff 
paid,  as  he  testified,  immediately  after  the  resolution  was 
passed.  He  testified  that  he  called  the  attention  of  the 
president  and  of  Kruger,  the  vice-president,  the  latter  of 
whom  was  a  member  of  the  house  committee — the  "  rulers 
of  the  park,"  as  the  president  called  them  ;  that  Mr.  Siebert 
had  been  waiting  throughout  the  meeting  to  get  his  bill 
paid,  and  that  they  told  him  to  pay  it ;  that  he  replied, 
"  You  have  just  passed  a  resolution  for  me  not  to  pay ;  and 
I  don't  want  to  do  it."  Upon  which  they  both  said,  "  Go 
on  and  pay  him,"  and  the  treasurer  being  present,  the 
plaintiff  then  filled  up  a  check  and  passed  it  to  Siebert 
across  the  table ;  all  of  which,  being  done  in  the  presence 
of  the  treasurer,  may  be  regarded  as  done  with  his  acqui- 
escence ;  that  it  was  in  effect  equivalent  to  a  payment  ordered 
by  him,  and  as  such  within  the  intent  of  the  resolution.  All 
the  other  payments,  as  appeared  by  the  exhibits  and  the 
plaintiff's  testimony,  which  were  made  after  the  llth  of 
June,  were  made  in  sums  less  than  $25  ;  so  that  what  the 
plaintiff  recovered  was  his  monthly  salary,  $100,  and  $835.45 
expenditures,  made  by  him  by  direction  of  the  officers,  be- 
fore the  llth  of  June,  when  he  was  under  no  restriction, 
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and  expenditures  made  by  and  paid  for  by  him  in  sums  less 
than  $25  after  the  llth  of  June. 
The  judgment  should  be  affirmed. 

ALLEN,  J.,  concurred. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  MARY  BRASIER  for 
leave  to  prosecute  the  official  bond  of  Cornelius  Farley, 
a  Marshal  of  the  City  of  New  York. 

(Decided  June  25th,  1885). 

Costs  upon  an  appeal  from  an  order  denying  a  motion  to  vacate  a  judg- 
ment for  an  alleged  irregularity  are  motion  costs,  within  the  meaning  of 
section  779  of  the  Code  of  Civil  Procedure,  and  are  to  be  collected  as 
other  motion  costs  are  collected.  The  entry  of  a  judgment  for  such  costs 
is  not  authorized. 

The  act  of  1882  (L.  1882  p.  417  §  1701),  providing  that  only  a  person  who 
shall  have  first  obtained  a  judgment  against  a  City  Marshal  for  official 
misconduct  may  move  for  leave  to  prosecute  his  official  bond,  contem- 
plates a  lawful  and  valid  judgment;  and  such  leave  maybe  refused  in 
case  of  a  judgment  not  authorized  by  law,  as,  a  judgment  for  costs  upon 
an  interlocutory  order. 

APPEAL  from  an  order  of  this  court  granting  leave  to 
prosecute  the  official  bond  of  a  marshal  of  the  City  of  New 
York. 

The  facts  are  stated  in  the  opinion. 

Edward  P.  Wilder,  for  the  sureties  in  the  bond,  appel- 
lants. 

J.  George  Flammer,  for  the  petitioner,  respondent. 
ALLEN,  J. — We  are  of  the  opinion  that  the  order  of  the 
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Special  Term  granting  to  the  petitioner  leave  to  prosecute 
the  official  bond  of  Cornelius  Farley,  one  of  the  marshals  of 
the  city  of  New  York,  ought  to  be  reversed,  for  the  reason 
that  the  court  below  was  without  jurisdiction  to  enter  the 
judgment  for  appellate  costs,  which  forms  the  basis  of  the 
application  for  the  order,  and  that  the  judgment,  being  un- 
authorized by  law,  is  a  nullity.  We  have  no  doubt  that  the 
sureties  on  the  bond  would  be  liable  for  all  costs  that 
accrued  in  the  action,  which  resulted  from  the  official  mis- 
conduct of  the  marshal,  whether  they  were  costs  of  trial  or 
costs  of  appeal,  so  long  as  such  costs  were  incorporated  in 
or  formed  a  valid  judgment  within  the  jurisdiction  of  the 
court. 

The  act  of  1882  (L.  1882,  p.  417,  §  1701)  provides  that 
only  a  person  who  shall  have  first  obtained  a  judgment 
against  the  marshal  for  official  misconduct  may  move  for 
leave  to  prosecute  his  official  bond. 

Of  course,  the  judgment  contemplated  by  this  statute  is 
a  lawful  and  valid  judgment. 

From  the  papers  before  the  court  it  appears  that  an  ac- 
tion was  commenced  by  the  petitioner  against  the  marshal 
to  recover  possession  of  personal  property  which  had  been 
taken  from  her  by  him  while  acting  under  an  execution 
against  one  Ing.  The  action  was  tried,  and  resulted  in  a 
verdict  for  the  plaintiff,  and  a  judgment  was  entered  for  the 
return  of  the  property  and  for  $136.82  costs. 

A  motion  to  vacate  this  judgment  for  an  alleged  irregu- 
larity in  the  taxation  of  costs  was  made  by  the  said  marshal. 
The  motion  was  denied,  from  which  decision  an  appeal  was 
taken  to  the  General  Term  of  the  City  Court,  and  from 
.  thence  to  the  General  Term  of  this  court,  in  both  of  which 
courts  the  order  appealed  from  was  affirmed,  with  costs ; 
and  upon  the  remittitur  going  down  a  judgment  was  entered 
iii  the  City  Court  in  favor  of  the  plaintiff,  and  against  Far- 
ley, as  marshal,  for  $76.96  costs. 

The  original  judgment  for  $136.82  trial  costs  was  paid 
and  the  property  sued  for  restored  to  the  petitioner.  The 
application  for  leave  to  prosecute  is  founded  upon  the  judg- 
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ment  of  $76.96  for  costs  of  appeal  from  the  order  above 
referred  to.  We  do  not  think  there  is  any  authority  in  law 
for  the  entry  upon  the  remittitur  of  this  court  affirming  the 
order  of  the  City  Court  of  the  judgment  of  $76.96  for  the 
costs  of  the  appeal.  An  entry  of  judgment  for  costs  upon 
an  interlocutory  order  or  upon  an  order  of  the  General 
Term  affirming  an  order  affecting  a  question  of  practice  is 
nowhere  authorized.  A  judgment  cannot  be  perfected  for 
costs  of  this  character.  The  appeal  here  was  in  fact  a  con- 
tinuation of  the  motion  011  appeal,  and  the  costs  of  the 
successful  party  are  motion  costs  within  the  meaning  of  sec- 
tion 779  "of  the  Code  of  Civil  Procedure,  and  are  to  be  col- 
lected as  other  motion  costs  are  collected  (Phipps  v.  Car- 
man, 26  Hun  518 ;  Broivn  v.  Lueigh,  50  N.  Y.  427 ;  Wilkin 
v.  Raplee,  52  N.  Y.  248).  As  this  point  was  not  raised 
upon  the  argument  of  this  motion  in  the  court  below,  no 
costs  of  this  appeal  are  allowed. 

Order  reversed. 


CAMPBELL  PRINTING  PHESS  AND  MANUFACTURING  COM- 
PANY, Respondent,  against  JOHN  F.  OLTHOGGE,  Appellant. 

(Decided  June  25th,  1885). 

By  a  written  contract,  which  included  a  lease  of  a  printing  press,  desig- 
nated by  name,  number  and  particular  description,  for  a  term  of  ten 
months,  at  the  rent  of  $10  per  month,  payable  on  the  15th  day  of  each 
and  every  month  during  the  term,  with  covenants  by  both  parties  usu- 
ally contained  in  a  lease,  the  lessor  further  agreed  to  sell  to  the  lessee  a 
second-hand  printing  press  designated  by  the  same  name,  number  and 
description,  and  warranted  to  do  the  same  and  equally  as  good  work  as 
the  press  leased,  for  the  sum  of  $700,  of  which  $100  was  to  be  paid  in 
cash,  and  the  balance  in  notes  for  monthly  installments  of  $60  each,  pay- 
able on  the  same  days  as  the  installments  of  rent;  and  also  agreed,  upon 
the  fulfillment  of  the  terms  of  the  contract,  to  credit  all  rent  paid  for 
the  press  leased,  upon  the  purchase  price  of  the  press  agreed  to  be  sold. 
Held,  that  the  agreement  was,  in  effect,  a  contract  for  a  conditional  sale, 
within  the  act  of  1884  (L.  1884  c.  315),  requiring  such  contracts  to  be  filed 
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as  provided  in  the  act;  and  not  having  been  so  filed, .the  title  of  a  subse- 
quent purchaser  in  good  faith  of  the  leased  press  from  the  lessee  was 
good  as  against  the  lessor. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  an  order  of  that  court 
sustaining  a  demurrer  to  an  answer. 

The  action  was  brought  to  recover  the  possession  of  a 
certain  printing  press,  of  which,  the  complaint  alleged, 
plaintiff  was  the  owner,  and  which  plaintiff  had  leased  to 
one  Landman  by  a  contract  in  writing,  a  copy  of  which  was 
annexed  to  the  complaint.  The  substance  of  the  contract 
is  stated  in  the  opinion.  The  complaint  further  alleged 
that  defendant  had  become  possessed -of  and  wrongfully 
detained  the  printing  press  from  plaintiff. 

The  -answer  alleged  that  defendant  bought  from  Landman 
the  printing  press  described  in  the  complaint,  paying  there- 
for in  cash;  that  at  the  time  of  the  buying  and  delivery  to 
him  of  the  press  he  had  no  knowledge  of  the  agreement 
between  plaintiff  and  Landman  alleged  in  the  complaint ; 
that  that  agreement  had  never  been  recorded,  as  required 
by  statute ;  and  that,  at  the  time  of  the  purchase  by  defend- 
ant, Landman  was  in  possession  of  the  press,  and  defendant 
believed  him  to  be  the  owner  thereof,  and  in  reliance  upon 
the  fact  of  his  possession  and  defendant's  belief  as  to  such 
ownership,  defendant  purchased  and  paid  for  the  press. 

Plaintiff  demurred  to  the  answer  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defense. 

Upon  trial  of  the  issue  of  law,  the  demurrer  was  sus- 
tained, and  judgment  directed  for  plaintiff.  From  the  judg- 
ment thereupon  entered,  defendant  appealed  to  the  General 
Term  of  the  City  Court,  which  affirmed  the  judgment ;  and 
from  that  decision  defendant  appealed  to  this  court. 

J.  Van  Vechten  Olcott,  for  appellant. 
Charles  De  Hart  Brower,  for  respondent. 
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CHAHLES  P.  DALY,  Chief  Justice. — I  think  we  should 
hold  that  the  agreement  in  this  case  is  a  mere  device  to 
evade  what  is  required  by  the  statute  in  the  case  of  condi- 
tional sales  (L.  1884  c.  315).  This  is  a  remedial  statute, 
the"  object  of  which  is  to  give  some  protection  against 
loss  or  injury  to  persons  buying  personal  property  from 
those  who  have  all  the  outward  indicia  of  ownership  by 
the  possession  and  use  of  it,  the  sale  of  which,  after  the 
article  has  been  paid  for,  may  be  defeated  by  a  private 
agreement,  by  the  terms  of  which  the  title  to  the  property 
was  to  remain  in  the  person  originally  contracting  to  sell  it 
until  the  whole  of  the  purchase-money  was  paid,  which,  in 
such  conditional  sales,  is  usually  payable  in  installments  at 
periods  agreed  upon: 

The  statute  above  referred  to  provides  that,  unless  such 
an  agreement  or  a  copy  of  it  is  filed  in  the  manner  provided 
for  by  the  act,  it  shall  be  void  as  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith ;  and  the  act  further 
declares  that  such  conditional  sales  shall  become  Absolute, 
unless  within  thirty  days  of  the  expiration  of  each  and  every 
year  thereafter  a  statement  exhibiting  the  vendor's  interest 
in  the  property  is  also  filed.  This  is  substantially  requiring 
to  be  done  in  the  case  of  conditional  sales  what  has  for  a 
long  time  been  required  to  be  done  in  the  case  of  mortgages 
of  personal  property,  and  in  all  such  remedial  statutes  the 
rule  is  to  consider  what  the  mischief  was  that  the  law  did 
not  previously  provide  for,  what  remedy  the  statute  meant 
to  give  to  cure  that  mischief,  and  the  act  is  to  be  so  con- 
strued as  to  suppress  the  mischief  and  advance  the  remedy 
(Co.  Litt.  11,  42;  Potter's  Dwarris,  58). 

The  agreement  under  consideration  declares  that  the 
plaintiffs,  The  Campbell  Printing  Press  &c.  Co.,  let,  and  H. 
A.  Landman  hired  for  use,  a  printing  press,  which  is  partic- 
ularly described  by  its  name  and  number,  for  the  term  of 
ten  months,  at  the  rate  of  $10  a  montn,  payable  on  the  15th 
of  each  and  every  month,  beginning  November  15th,  1884  ; 
the  lessee,  Landman,  to  furnish  suitable  and  proper  founda- 
tions for  the  press  at  his  place  of  business  in  Brooklyn; 
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that  he  was  to  keep  it  insured  during  the  said  term  in  the 
sum  of  8800,  depositing  the  policy  with  the  plain  tiffs ;  that 
he  was  not,  without  the  plaintiffs'  consent,  to  assign  the 
lease,  nor  sublet  the  property,  nor  remove  it  during  the 
term ;  that  at  the  expiration  of  the  term  he  was  to  deliver 
up  the  possession  of  it  to  the  plaintiffs ;  and  that,  if  default 
was  made  in  the  payment  of  any  of  the  installments,  the 
plaintiffs  were  to  re-possess  themselves  of  the  property  and 
enjoy  it  thereafter  as  though  this  agreement  had  never  been 
nmde. 

The  agreement  further  declares  that  the  plaintiffs  agreed 
to  sell  to  Landman  a  printing  press  of  the  same  name,  num- 
ber and  description,  warranted  to  do  the  same  and  equally 
good  work,  for  the  sum  of  $700,  to  be  paid  in  monthly  in- 
stallments of  $60  each,  payable  on  the  15th  day  of  each 
month  thereafter  for  the  term  of  ten  months,  being  the  same 
days  that  the  ten  payments  of  ten  dollars  each  were  to  be 
paid.  The  agreement  then  declares  that  when  the  whole 
amount  provided  for,  or  the  $700  should  be  paid,  the  plaint- 
iffs were  to  deliver  to  Landman  the  last  named  press,  boxed 
on  cars  at  their  factory,  for  which,  the  agreement  says, 
Landman  is  to  pay  the  sum  of  $100,  and  for  the  balance 
(600)  he  is  to  give  his  notes,  payable,  with  legal  interest, 
on  the  15th  of  each  month,  as  before  stated ;  and  that,  upon 
the  payment  of  all  these  notes,  the  plaintiffs  are  to  credit 
all  rents  paid  for  the  press  J  and  there  is  a  final  provision 
that  this  written  contract  contains  the  whole  agreement, 
that  the  plaintiffs  are  to  be  governed  solely  by  it,  and  not 
by  any  verbal  agreement. 

The  whole  amounts  substantially  to  this :  That  contem- 
poraneous with  each  monthly  payment  of  $10  for  what  is 
declared  to  be  a  lease  for  ten  months  of  the  press  delivered 
to  and  used  by  Landman,  there  is  to  be  a  payment  by  him 
of  $60  on  each  of  the,  said  days  during  the  ten  months  to- 
wards the  purchase-money  of  another  press  of  exactly  the 
same  kind,  which  is  to  be  delivered  to  Landman  at  the 
plaintiffs'  factory  when  the  entire  $800  is  paid  by  him. 

It  is  very  plain  to  my  mind  that  the  whole  design  of  this 
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agreement  is  to  evade  the  law  requiring  agreements  for 
conditional  sales  to  be  filed,  and  the  result  in  the  case  of 
this  particular  agreement  was  the  very  mischief  which  the 
statute  was  designed  in  some  degree  to  guard  against ;  for 
it  is  set  up  in  the  answer  and  admitted  by  the  demurrer 
that  the  defendant,  who  was  ignorant  of  the  agreement  be- 
tween the  plaintiffs  and  Landman,  bought  the  printing  press 
of  Landman,  paying  him  therefor  the  sum  of  $700,  the  press 
being  then  in  Landman's  office  and  the  defendant  believing 
him  to  be  the  owner  of  it. 

The  statute  applies  to  every  contract  for  the  conditional 
sale  of  chattels  which  shall  be  followed  by  an  actual-  and 
continued  change  of  possession  of  the  thing  contracted  for ; 
and  the  distinction  resorted  to  in  this  agreement  and  relied 
upon  to  avoid  the  requirements  of  the  statute  was  to  pro- 
vide that  the  press  delivered  should  be  held,  under  what  is 
denominated  a  lease,  whilst  the  payments  are  being  made 
for  the  purchase  of  exactly  the  same  kind  of  press,  and 
which,  when  the  purchase-money  ($800)  was  all  paid,  was 
to  be  deliverable  at  the  plaintiffs'  factory.  But  it  is  obvious 
that  the  practical  result  of  this  kind  of  agreement  would  be, 
in  each  instance,  that  the  press  which  is  declared  only  to  be 
leased  is  the  one  that,  in  reality,  upon  the  payment  of  $800, 
would  be  sold ;  for  being  then  set  up  upon  its  foundations 
in  the  purchaser's  place  of  business,  it  would  be  no  object 
to  him  to  have  exactly  the  same  kind  of  press  delivered  at 
the  plaintiffs'  factory,  as  it  would  involve  the  removal  of 
the  one  already  set  up  and  in  use  and  the  expense  of  trans- 
porting the  other  one  from  the  factory  of  the  plaintiffs  and 
setting  it  up  on  "  proper  and  suitable  foundations,"  to  use 
the  language  of  the  agreement. 

The  calling  of  what  was  provided  for  in  that  part  of  the 
agreement  a  lease  does  not  necessarily  make  it  so;  espe- 
cially in  view  of  a  statute,  the  object  of  which  is  to  render 
secret  liens  upon  personal  property  ineffectual  as  against 
innocent  purchasers,  unless  the  agreement  creating  the  lien 
is  filed  in  the  manner  provided  for  in  the  statute,  so  that 
notice  of  it  can  be  obtained  upon  inquiry,  for  the  whole 
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instrument  is  to  be  taken  together,  and  the  ruling  intention 
of  the  parties  as  gathered  from  the  whole  of  it  is  what  is  to 
be  regarded  (Hertford  v.  Davis,  102  U.  S.  235 ;  Dibble  v. 
Hathaway,  11  Hun  574,  575). 

The  agreement  was  one,  in  my  opinion,  that  should  have 
been  filed  under  the  statute,  and  I  am  therefore  in  favor  of 
reversing  the  judgment. 

ALLEN,  J.,  concurred. 
Judgment  reversed. 


ALEXANDER  V.  DAVIDSON,  as  Sheriff  of  the  City  and 
County  of  New  York,  Plaintiff,  against  THE  MAYOR, 
ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF  NEW 
YORK,  Defendants. 

(Decided  June  25th,  1885). 

The  act  of  1884  (L.  1884  c.  279),  giving  to  the  Board  of  Estimate  and 
Apportionment  of  the  City  of  New  York  power  to  fix  certain  fees  of  the 
sheriff,  is  not  to  be  construed  as  authorizing  that  board  to  reduce  the 
fees  of  the  sheriff  in  office  at  the  time  of  its  passage;  since,  so  construed, 
the  act  would  violate  the  constitutional  prohibition  against  local  bills 
decreasing  fees  of  public  officers  during  the  term  for  which  such  officers 
are  elected  or  appointed  (Const,  art.  3  §  18). 

CASE  submitted  on  a  statement  of  facts  agreed  upon. 

The  question  submitted  was  as  follows : 

Is  the  act,  chapter  279  of-  the  Laws  of  1884,  valid  and 
sufficient  to  authorize  the  Board  of  Estimate  and  Appor- 
tionment to  fix  the  fees,  percentages  and  allowances  of  the 
plaintiff  during  his  term  of  office  at  the  rates  set  forth  in 
their  resolution  of  December  29th,  1884,  for  services  there- 
after to  be  rendered  ? 
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The  facts  upon  which  the  question  arose  are  stated  in  the 
opinion. 

W.  BourJce  Cockran,  for  plaintiff. 
Charles  P.  Miller,  for  defendant. 

J.  F.  DALY,  J. — The  legislature  is  prohibited  from  pass- 
ing any  private  or  local  bill  creating,  increasing  or  decreas- 
ing fees,  percentages  or  allowances  of  public  officers  during 
the  term  for  which  said  officers  are  .elected  or  appointed 
(Const,  art.  3  §  18).  The  act  under  examination  is  a  local 
bill,  being  "  An  act  to  regulate  and  provide  for  certain 
expenses  of  conducting  the  office  of  Sheriff  of  the  City  and 
County  of  New  York."  It  does  not  directly  fix  the  fees  of 
the  sheriff,  but  it  takes  away  from  the  Board  of  Aldermen  of 
said  city  and  gives  to  the  Board  of  Estimate  and  Appor- 
tionment of  said  city  the  power  to  fix  the  rates  of  payment 
to  the  sheriff  for  objects  of  expenditure  which,  by  law,  are 
made  a  charge  upon  said  city  and  county. 

The  Board  of  Aldermen,  exercising  the  powers  of  Super- 
visors (L.  1874  c.  304),  adopted  an  ordinance  on  January 
21st,  1875,  fixing  the  compensation  of  the  sheriff  for  such 
objects  at  a  specified  rate.  The  plaintiff  assumed  the 
office  of  sheriff  on  January  1st,  1883,  and  the  act  of  the 
legislature  under  examination  was  passed  on  May  14th, 
1884.  The  Board  of  Estimate  and  Apportionment  adopted 
on  December  29th,  1884,  a  resolution  by  which  they  allowed 
a  lower  rate  for  such  objects  than  that  fixed  by  the  Board 
of  Aldermen. 

It  thus  appears  that  while  the  legislature  did  not  directly 
reduce  the  fees  of  the  sheriff,  it  accomplished  such  reduc- 
tion indirectly  by  transferring  from  one  local  authority  to 
another  the  power  to  make  the  change  of  compensation. 
The  prohibition  against  doing  an  act  extends,  of  course,  to 
all  indirect,  roundabout  or  covert  attempts  to  do  the  thing 
forbidden.  In  the  case  of  the  legislature,  the  prohibition 
against  passing  a  local  bill  decreasing  official  fees  extends 
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to  enactments  which  confer  upon  others.the  power  to  do  so 
at  their  pleasure.  If  it  did  not,  the  provisions  of  the  con- 
stitution might  be  easily  evaded. 

It  is  not  to  be  supposed  that  the  legislature  intended,  in 
the  act  of  1884  under  examination,  a  violation  of  the  con- 
stitutional provisions  above  cited,  and  therefore  the  act  will 
not  be  construed  as  authorizing  any  interference  with  the 
fees  of  the  then  incumbent  of  the  sheriff's  office.  The  fix- 
ing of  compensation  authorized  will  be  deemed  to  apply  to 
his  successors  in  office. 

We  held  in  a  similar  case  that  the  legislative  enactment 
should  be  construed  to  apply  to  future  appointments,  and 
not  to  the  persons  in  office  at  the  time  of  its  passage 
(Ricketts  v.  Mayor  $c.  of  New  York,  67  How.  Pr.  320). 
The  correctness  of  the  application  of  the  principle  in  that 
case  may  be  doubtful  in  view  of  the  later  decision  of  the 
Court  of  Appeals  in  Mangam  v.  City  of  Brooklyn,  (98  N.  Y. 
585),  holding  that  the  constitutional  provision  in  question 
did  not  protect  salaried  officers,  but  was  to  be  confined  to 
those  whose  compensation  was  by  fees,  percentages  and 
allowances.  But  the  principle  on  which  the  decision  was 
based  is  directly  applicable  to  the  case  before  us,  and  the 
opinion  therein  delivered  must  control. 

I  think  that  judgment  should  be  ordered  for  plaintiff. 

CHARLES  P.  DALY,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  for  plaintiff. 
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ANNA  GARNER  et  al.,  Plaintiffs,  against  THE  GERMANTA 
LIFE  INSURANCE  COMPANY,  Defendant. 

(Decided  June  25tb,  1885). 

Although  a  policy  of  insurance  obtained  by  a  person  upon  his  own  life, 
payable  at  his  death,  expressly  declares  the  insurance  to  be  in  trust  for 
his  children  named  therein,  if  he  himself  keeps  the  policy  entirely  in  his 
own  possession  and  alone  pays  the  premiums  upon  it,  he  may,  with  the 
assent  of  the  insurer,  surrender  the  policy,  and  in  consideration  of  such 
surrender,  accept  a  new  policy  payable  to  a  different  beneficiary. 

EXCEPTION  to  the  dismissal  of  a  complaint  at  the  trial 
of  an  action  in  this  court,  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  facts  are  stated  in  the  opinion. 

Otto  Horwitz,  for  plaintiffs. — The  application  for  and-the 
policy  must  be  construed  together,  the  application  forming 
a  part  of  the  contract  (Fitch  v.  American  Popular  Life  Ins. 
Co.,  59  N.  Y.  557  ;  Edington  v.  Mutual  Life  Ins.  Co.,  67  N. 
Y.  185).  The  application  is  made  by  plaintiffs  through 
John  Liiidemann,  the  assured.  From  the  form  of  the  ap- 
plication it  affirmatively  and  conclusively  appears  that  the 
application  is  made  by  the  children ;  they  are  the  applicants ; 
the  contract  is  for  them.  The  contract  of  insurance  is  be- 
tween the  applicant  and  the  company;  and  the  subject  mat- 
ter of  the  contract  is  the  life  of  the  assured  (Ferguson  v. 
Massachusetts  Mutual  Life  Ins.  Co.,  32  Hun  306  ;  (jrlanz  v. 
Gloeckler,  15  Rep'r  334).  And  even  if  John  Liudemann 
had  acted  as  the  agent  of  his  children,  without  their  au- 
thority at  the  time  he  applied  for  the  insurance  as  their 
trustee,  they  could  adopt  the  contract  on  it  becoming  known 
to  them,  and  sue  thereon  (Hutchings  v.  Miner,  46  N.  Y. 
456;  Thompson  v.  American  Tontine  Life  Ins.  Co.,  Id.  674; 
Whitehead  v.  New  York  Life  Ins.  Co.,  63  How.  Pr.  394). 


256  COURT  OF  COMMON  PLEAS. 

Garner  v.  Gerraania  Life  Ins.  Co. 

Aside  from  the  fact  that  the  contract  is  with  the  children, 
and  hence  cannot  be  altered  without  their  consent,  it  is 
made  for  their  benefit,  and  is  inalienable  without  their  con- 
sent (Thompson  v.  American  Tontine  Life  Ins.  Co.,  46  N.  Y. 
674 ;  Fowler  v.  Butterly,  78  N.  Y.  68 ;  Fitch  v.  American 
Popular  Life  Ins.  Go.,  59  N.  Y.  557 ;  Greeno  v.  G-reeno,  23 
Hun  478;  Ruppert  v.  Union  Mutual  Ins.  Co.,  7  Robt.  155  ; 
Valley  Mutual  Life  Ins.  Co.  v.  Burke,  1  Virg.  L.  J.  173 ; 
Gosling  v.  Caldwell  [Tenn.],  27  Am.  Rep.  774). 

The  policy  remained  in  full  force  and  effect  up  to  the 
time  of  the  death  of  the  insured,  as  the  policy  issued  in  lieu 
of  it  was  in  full  force  and  effect,  and  must  be  deemed  a 
continuation  thereof  (Barry  v.  Brune,  8  Hun  395 ;  affirmed 
71  N.  Y.  261). 

The  law  of  1840,  which  applies  to  married  women,  is  a 
protective  law,  and  should  be  liberally  construed.  While 
the  law  provides  that  a  married  woman  may  insure  her  hus- 
band's life  for  her  sole  benefit,  it  has  been  held  that  a  policy 
obtained  by  her  husband  for  her  benefit  and  that  of  their 
children,  is  within  the  spirit  of  the  act,  and  hence  cannot  be 
dealt  with  by  the  husband  (Barry  v.  Equitable  Life  Ins. 
Co.,  59  N.  Y.  587;  Eadie  v.  Slimmon,  26  N.  Y.  9;  White- 
head  v.  New  York  Life  Ins.  Co.,  63  How.  Pr.  394). 

Edward  Salomon,  for  defendant. — The  policy  lapsed  and 
became  null  and  void  by  non-payment  of  premium  on  the 
24th  day  of  September,  1878.  Whatever  reasons  John 
Lindemann  may  have  had  for  allowing  the  policy  to  lapse 
cannot  alter  the  legal  effect  of  the  non-payment  of  premium. 
He  was  under  no  legal  obligation  to  pay  that  premium, 
and  after  its  non-payment,  the  defendant  ceased  to  be  under 
any  legal  obligation  to  pay  anything  on  the  policy,  or  to 
take  its  past  existence  into  consideration  in  any  subsequent 
dealing  with  Lindemann  or  anybody  else.  Even  upon  the 
supposition  that  the  beneficiaries  had  a  vested  interest  in 
the  policy,  that  interest  was  still  subject  to  destruction  by 
the  omission  of  their  father  to  pay  the  premium,  even  if 
such  omission  was  deliberately  planned. 
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Assuming  that  the  beneficiaries  had  a  vested  right,  it  was 
destroyed  by  the  forfeiture  of  the  policy,  unless  the  defend- 
ant fraudulently  conspired  with  John  Lindernann  to  bring 
about  such  forfeiture  for  the  purpose  of  destroying  such 
vested  rights.  There  was  no  evidence  whatever  in  the  case 
from  which  the  jury  could  have  been  warranted  to  infer  the 
existence  of  such  fraud  or  conspiracy. 

Assuming  that  the  beneficiaries  had  a  vested  right  in  the 
policy  and  that  John  Lindemann  wrongfully  caused  its  for- 
feiture, it  may  be  that  such  vested  right  attached  to  the 
new  policy  in  equity,  so  that  the  plaintiffs,  either  by  proper 
steps  before  payment  of  the  new  policy,  or  subsequently  by 
suit  against  the  payee  thereof,  might  enforce  it ;  but  after 
payment  of  the  new  policy  by  the  defendant  in  good  faith, 
without  notice  or  knowledge  of  the  plaintiffs'  claim,  it  can- 
not be  subjected  to  the  penalty  of  a  second  payment. 

The  children  of  John  Lindemann  had  no  vested  rights  in 
the  old  policy  when  it  was  surrendered  by  him.  First,  if 
there  was  a  trust  in  this  policy,  it  was  executory  and  revo- 
cable in  its  nature  (2  Kent's  Com.  438,  439,  440 ;  Autrobas 
v.  Smith,  12  Vesey  39;  Pennington  v.  Gittings,  2  Gill.  & 
J.  208 ;  Jervoise  v.  Dulce  of  Northumberland,  1  Jac.  &  Walk. 
559,  571 ;  Stone  v.  Hackett,  12  Gray  [78  Mass.]  227  ;  Mar- 
tin v.  Funk,  75  N.  Y.  134 ;  Willis  v.  Smyth,  91  N.  Y.  297 ; 
Mabie  v.  Bailey,  95  N.  Y.  206).  Second,  a  wife's  policy 
under  chapter  80,  Laws  of  1840,  and  the  subsequent  amen- 
datory legislation,  creates  vested  rights  in  the  beneficiaries 
by  express  provision  of  law ;  for  which  reason  the  following 
decisions  have  no  bearing  upon  the  questions  involved  in 
this  case  :  Ritppert  v.  Union  Mutual  Ins.  Co.  (7  Robt.  155) ; 
Fraternal  Mutual  Life  Ins.  Co.  v.  Appier/ate  (7  Ohio  St. 
292);  Chapin  v.  Fellows  (36  Conn.  132);  Whitehead  v. 
New  York  Life  Ins.  Co.  (63  How.  Pr.  394)  ;  Fowler  v.  But- 
terly  (78  N.  Y.  68)  ;  Barry  v.  Brune  (71  N.  Y.  261).  Third, 
a  careful  search  for  and  examination  of  decided  cases  has 
failed  to  disclose  a  single  one  in  favor  of  the  plaintiffs,  while 
there  are  quite  a  number,  rendered  by  high  and  reputable 
tribunals,  directly  in  favor  of  the  defendant's  position  (eit- 
VOL.  XII [—17 
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ing  Clark  v.  Durand,  12  Wis.  223,  upheld  and  followed  in 
Kerman  v.  Howard,  23  Wis.  108,  and  Foster  v.  Gile,  50  Wis. 
603  ;  Lemon  v.  Phcenix  Mutual  Life  Ins.  Co.,  38  Conn.  294  ; 
Bickerton  v.  Jaques,  12  Abb.  N.  C.  25;  Gambit  v.  Covenant 
Mutual  Life  Ins.  Co.,  50  Mo.  44 ;  Swift  v.  Railway  Passen- 
ger $c.  Assoc.,  96  111.  309 ;  Landrum  v.  Knoivles,  22  N.  J. 
Eq.  594 ;  Pilcher  v.  JVew  For  A  !#«  Ins.  Co.,  33  La.  Ann. 
332 ;  Richer  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn.  193  ; 
Union  Mutual  Life  Ins.  Co.  v.  Stevens,  19  Fed.  Rep'r  671). 

CHARLES  P.  DALY,  Chief  Justice. — The  facts  of  this 
case  are  as  follows  :  On  the  24th  of  September,  1863,  John 
Lindemann  obtained  from  the  defendants  a  policy  upon  his 
life  to  the  amount  of  83,000,  upon  the  payment  of  an  annual 
premium  of  889.34,  which  insurance  was  declared  to  be  in 
trust  for  his  children — Johan  Lindemann,  Emilia  Lindemann 
and  Anna  Lindemann,  the  children  of  a  former  wife — he 
being  at  the  time  of  this  insurance  married  to  a  second 
wife.  He  kept  the  policy  himself.  Twice  during  his  life 
he  gave  it  to  one  of  the  children  to  take  it  to  the  defend- 
ants' office  and  pay  the  premium,  who,  after  doing  so,  re- 
turned it  to  her  father,  who  kept  it  in  his  desk  in  his  store. 
The  testimony  is  that  he  told  her  to  go  to  the  life  insurance 
company  and  say  to  them  :  "  Mr.  Lindemann,  your  father, 
sent  you  to  pay  this  policy."  She  assumed  the  policy  to  be 
a  paper  which  he  gave  her  that  she  did  not  open.  She  said 
that  her  father  was  sick,  and  that  he  told  her  that  it  was 
the  children's  policy  ;  that  he  said :  "  I  feel  very  bad,  and  I 
don't  think  I  will  live  another  year."  She  testified  that  he  was 
always  telling  the  children  they  would  have  it;  and  that 
they  would  say :  "  Well,  papa,  we  have  a  stepmother ;  "  and 
that  he  would  say  :  "  I  have  saved  for  you.  My  life  is  in- 
sured in  the  Germania  Life  Insurance  Company."  That 
this  was  said  the  last  time  that  she  went  to  pay  the  premium, 
which  she  declared  to  be  in  1878,  and  that  he  then  said  "•  I 
send  you  down  with  this;  I  have  to  pay  it  for  your  benefit," 
giving  her  a  paper  which  she  did  not  look  into,  but  handed 
in  at  the  window  of  the  insurance  company,  which  was 
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handed  back  to  her  and  which  she  returned  to  her  father, 
and  supposed  was  the  policy.  She  testified  that  he  died 
a  year  afterwards,  and  that  just  before  he  died  he  said : 
"  Annie,  I  may  not  live  to  pay  another  policy."  She  was 
mistaken  as  to  having  made  this  payment  in  1878  ;  for  the 
premium  due  on  the  24th  of  September  of  that  year  was 
not  paid,  and  the  company  gave  Lindemann  the  notice  which 
is  required  by  statute  (L.  1877  c.  321  p.  342),  that  unless  it 
should  be  paid  within  thirty  days  thereafter  the  policy  and 
all  payments  under  it  would  become  forfeited  and  void. 
The  premium  was  not  paid,  at  least  as  a  premium  under 
that  policy,  but  within  the  thirty  days,  that  is  on  the  28th 
of  September,  1878,  four  days  after  the  premium  was  due, 
Lindemann,  with  the  consent  of  the  company,  surrendered 
the  policy  and  took  out  a  new  one  payable  to  his  wife,  in 
which  it  was  declared,  first,  that  it  was  issued  by  the  de- 
fendants in  consideration  of  the  representations  made  to 
them  in  the  application  for  it ;  second,  that  $1,429.44  was 
paid  on  the  delivery  of  it  by  Louise  Lindemann,  the  wife 
of  John  Lindemann ;  third,  upon  the  further  consideration 
of  the  payment  annually  of  $89.34,  on  or  before  the  24th  of 
September  of  each  and  every  year.  The  policy  declared 
that  upon  these  considerations  the  company  insured  the 
life  of  John  Lindemann  in  the  sum  of  $3,000  for  the  sole 
use  of  his  wife  Louise  Lindemann. 

It  appears  that  a  dividend  to  Lindemann  of  820.70  became 
due  on  the  24th  of  September,  1878,  on  the  first  policy; 
that  there  was  a  receipt  of  the  payment  of  this  dividend, 
signed  by  Lindem'ann,  which  bore  date  the  26th  of  Septem- 
ber, 1878,  two  days  after  the  dividend  was  due;  and  two 
days  before  the  date  of  the  new  policy. 

Doremus,  the  secretary  of  the  company,  testified  that  he 
would  not  say  that  this  dividend  was  not  applied  in  part 
payment  of  the  premium  that  was  paid  at  that  time  on  the 
new  policy  for  the  benefit  of  Mrs.  Lindemann.  He  said 
that  the  dividend  was  paid  on  the  same  day  that  the  new 
policy  was  issued  by  them ;  and  that  he  had  no  doubt  that 
this  dividend  formed  part  and  parcel  of  the  payment  of  the 
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premium  on  that  policy,  which  was  issued  upon  the  surren- 
der of  the  former  one.  He  testified  that  the  books  showed 
that  this  dividend  was  paid  at  the  same  time  that  the  pre- 
mium was  paid;  and  further,  that  when  the  former  policy 
was  surrendered  it  was  cancelled  by  striking  out  the  signa- 
tures of  the  officers.  That  before  he  signed  the  new  policy 
lie  had  it  before  him,  lying  on  his  desk,  for  some  time  on  the 
day  upon  which  it  was  issued. 

There  is  some  discrepancy  arising  from  the  difference  in 
the  dates  of  the  receipt  for  the  dividend  and  of  the  new 
policy,  and  the  point  is  taken  by  the  plaintiffs  that,  as  it 
appears  by  the  evidence  that  the  premium  was  paid  at  the 
same  time  that  the  dividend  was  received,  and  the  new 
policy  bears  date  two  days  after  the  date  of  the  receipt  for 
the  payment  of  the  dividend,  it  follows  that  the  premium 
on  the  old  policy  was  paid  before  the  new  policy  was  issued  ; 
and  as  Lindemann  died  before  the  next  premium  became 
payable,  that  the  beneficiaries  under  the  old  policy  were 
entitled  to  the  insurance.  But  this  discrepancy  is  not 
material,  for  assuming  the  fact  to  be  that  the  premium 
§89.34  was  paid  two  days  before  the  issuing  of  the  new 
policy,  it  would  not,  in  the  view  I  shall  take  of  the  law, 
affect  the  case,  the  first  policy  having  been  surrendered  up 
and  cancelled. 

In  issuing  the  new  policy,  all  the  premiums  paid  upon 
the  former  one,  amounting,  as  has  been  stated,  to  $1,429.44, 
were  allowed  as  part  of  the  consideration  for  the  issuing  of 
the  new  policy,  which  was  upon  the  same  terms  as  the  for- 
mer one,  namely,  the  payment  thereafter  of  an  annual 
premium  of  $89.34.  Lindemann  was  then  fifteen  years 
older,  when  the  premium  would  ordinarily  be  higher,  and 
the  secretary  of  the  company  testified  that  the  new  pol- 
icy would  not  have  been  issued  upon  the  terms  that  it 
was.  unless  the  former  policy  had  preceded  it,  had  been  in 
existence,  and  had  been  surrendered. 

On  the  death  of  Lindemann,  which  occurred,  as  has  been 
said,  before  the  second  premium  became  due  upon  the  new 
policy,  the  company  paid  the  §3,000,  the  amount  of  the 
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insurance,  to  Mrs.  Lindemann.  Upon  the  assumption  that 
it  was  wrongfully  paid  to  her,  the  present  action  was 
brought  by  the  beneficiaries  under  the  old  policy  to  recover 
it  from  the  defendants,  and  upon  the  facts  above  stated  the 
complaint  was  dismissed,  from  which  the  plaintiffs  appeal. 

I  do  not  see  upon  what  ground  this  action  could  be  main- 
tained. Lindemann  effected  the  insurance  for  the  benefit 
of  his  children,  and  whatever  interest  they  may  have  had  in 
it,  the  existence  of  that  interest  or  the  continuance  of  it 
depended  upon  the  payment  of  the  annual  premium,  which 
on  his  part  was  a  voluntary  act,  he  being  under  no  legal 
obligation  to  continue  the  payment  of  it  (  Clark  v.  Durand, 
12  Wis.  223  ;  Gambs  v.  Covenant  Mutual  Life  Ins.  Co.,  50 
Mo.  44 ;  Swift  v.  Railway  Passengers  <frc.  Assoc.,  96  111. 
309 ;  Landrum  v.  Knowles,  22  N.  J.  Eq.  594). 

If,  after  he  had  taken  out  the  first  policy,  he  had  deliv- 
ered the  instrument  to  the  beneficiaries,  or  to  any  one  of 
them,  or  to  any  one  to  hold  in  trust  for  them,  it  would,  ac- 
cording to  certain  decisions,  have  vested  in  them  the  right 
to  the  insurance,  although  he  should  afterwards,  with  the 
consent  of  the  company,  take  out  a  new  policy,  for  the 
same  amount  and  at  the  same  premium,  for  the  benefit  of 
some  one  else  (Lemon  v.  Phoenix  Life  Ins.  Co.,  38  Conn. 
294 ;  Richer  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn.  193 ; 
Pilcher  v.  New  York  Life  Ins.  Co.,  33  La.  Ann.  332). 

Whether  these  cases  were  correctly  decided  or  not — 
which  has  been  questioned,  or  at  least  as  respects  two  of 
them  (Union  Mutual  Life  Ins.  Co.  v.  Stevens,  19  Fed.  Rep'r 
671) — it  is  not  material  here  to  inquire,  as  Lindemann  never 
parted  with  the  policy,  but  kept  it  in  his  possession  until  it 
was  surrendered  to  the  company  and  the  new  policy  taken 
out ;  showing  by  this  circumstance  and  by  the  fact  that  he, 
and  not  the  beneficiaries,  paid  all  the  premiums,  that  lie  did 
not,  as  was  said  under  like  circumstances  in  Bickerton  \. 
Jaques  (12  Abb.  N.  C.  25),  intend  to  place  the  insurance 
irretrievably  beyond  his  own  control ;  and  the  fact  that  the 
person  who  has  obtained  an  insurance  upon  his  life  for  the 
Benefit  of  children  or  others,  keeps  the  instrument  himself, 
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and  alone  pays  the  premiums,  has  in  other  cases  been  re- 
garded as  sufficient  to  show  that  the  beneficiaries,  under 
such  circumstances,  have  no  vested  rights  in  the  policy,  and 
that  the  insurer  has  the  right  to  surrender  it,  and,  if  he 
thinks  proper,  to  take  out  a  new  one  payable  to  other  bene- 
ficiaries (Union  Mutual  Life  Ins.  Co.  v.  Stevens,  19  Fed. 
Rep'r  671 ;  Clark  v.  Durand,  12  Wis.  223  ;  Herman  v.  How- 
ard, 23  Wis.  108  ;  Foster  v.  Gillett,  50  Wis.  603  ;  Gambs  v. 
Covenant  Mutual  Life  Ins.  Co.,  50  Mo.  44  ;  Sanford  v.  San- 
ford,  45  N.  Y.  723,  726). 

There  is  no  reason  why  this  should  not  be  so.  The  cre- 
ating of  such  an  insurance  for  the  benefit  of  children  or 
others  is  a  mere  gratuity  ;  for  although  there  is  a  duty  upon 
parents  to  maintain  children  during  their  minority,  this  is  a 
provision  to  take  effect  for  their  benefit  after  the  parents' 
death. 

There  may  be  many  reasons  why  the  right  to  transfer 
such  an  insurance  from  one  beneficiary  to  another,  even  in 
the  case  of  children,  should  exist.  In  the  course  of  years 
their  pecuniary  condition  may  be  materially  improved,  by 
marriage,  success  in  business,  or  other  causes ;  so  that  it 
may  be  more  desirable  and  just  that  others  who  have  claims 
upon  the  insurer,  and  who  are  in  greater  need,  should  have 
the  benefit  of  the  sum  secured  by  the  insurance,  instead  of 
those  for  whom  it  was  originally  intended.  When,  there- 
fore, the  insurer  keeps  the  policy  entirely  in  his  own  posses- 
sion, he  alone  paying  the  premiums,  he  should,  with  the 
consent  of  the  insurance  company,  have  the  same  right  to 
revoke,  alter  or  change,  that  he  would  have  in  respect  to  a 
will ;  for,  like  the  provisions  in  a  will,  -it  is  a  gift  that  is  to 
take  effect  upon  his  death.  He  may,  of  course,  put  an  end 
to  it  by  ceasing  to  pay  the  annual  premium  ;  but  there  is 
no  reason  why  his  right  should  be  limited  to  this,  and  that 
where,  for  reasons  satisfactory  to  him,  he  desires  to  transfer 
the  benefit  of  it  to  another,  he  should  have  to  lose  all  the 
premiums  he  may  have  paid  over  a  long  course  of  years, 
and  be  compelled  to  pay  for  a  new  policy  the  increased  pre- 
mium consequent  upon  his  increase  of  years. 
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An  insurance  taken  out  and  kept  in  this  way  is  distin- 
guishable from  what  has  been  held  in  cases  where  a  wife, 
under  the  act  of  1840  and  subsequent  acts  (L.  1840  c.  80 
p.  59),  causes  the  life  of  her  husband  to  be  insured  for  her 
sole  use,  either  for  a  definite  period  or  for  the  term  of  his 
natural  life,  and  in  case  of  her  death  before  the  decease  of 
her  husband,  makes  the  amount  of  the  insurance  payable  to 
her  children.  It  has  been  held  that  such  an  insurance, 
within  the  intent  of  the  statute,  is  so  exclusively  for  the 
benefit  of  the  wife  and  children  that  she  cannot  even  assign 
her  interest  in  it,  nor  traffic  with  it  in  any  way  (Barry  v. 
Equitable  Life  Ass.  Soc.,  59  N.  Y.  592,  593  ;  Eadie  v.  Slim- 
mon,  26  N.  Y.  9) ;  and  also  that  the  surrender  of  such  a 
policy  by  the  husband  after  the  death  of  the  wife,  with  the 
assent  of  the  company,  is  absolutely  void ;  and  that,  not- 
withstanding such  a  surrender,  the  policy  may  be  enforced 
against  the  company  for  the  benefit  of  the  children  (  White- 
head  v.  New  York  Life  Ins.  Co.,  63  How.  Pr.  394)  ;  and 
that  where  the  payment  of  the  annual  premium  is  allowed 
by  a  collusive  arrangement  between  the  husband  and  the 
company  to  lapse,  so  that  a  new  policy  may  be  taken  out 
upon  the  same  terms  as  the  former  one,  for  the  benefit  of 
the  husband's  creditor,  that  such  a  transaction  is  also  void ; 
and  upon  the  death  of  the  husband,  that  the  insurance  is 
payable  to  the  wife,  and  not  to  the  creditor  of  the  husband, 
under  the  new  policy. 

These  cases  I  say  are  distinguishable,  because,  by  the  ope- 
ration of  the  statute,  the  insurance  is  so  exclusively  for  the 
benefit  of  the  wife  that  neither  she  nor  her  husband  can 
transfer  it  to  another.  Nor  can  that  end  be  effected  through 
a  collusive  arrangement  between  the  husband  and  the  com- 
pany by  which  the  payment  of  the  annual  premium  is  al- 
lowed to  lapse.  But  where,  in  my  judgment,  as  in  the 
present  case,  the  husband  alone  pays  the  premiums  and 
keeps  the  policy  in  his  possession,  he  may  put  an  end  to  it 
\yy  ceasing  to  pay  the  premiums,  or  if  he  thinks  proper,  sur- 
render the  policy,  with  the  assent  of  the  company,  and  con- 
vert it  into  a  policy  payable  to  some  other  beneficiary. 
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That  is  all  that  there  is  in  this  case.  There  is  nothing  in 
the  evidence  showing  any  collusion  or  fraud  on  the  part  of 
the  company.  They  simply  recognized  the  right  of  Linde- 
mann,  who  had  the  policy  in  his  own  possession,  and  had 
paid  the  premiums  upon  it,  to  surrender  it  and  take  out  a 
new  one  at  the  same  rate  of  premium  for  the  benefit  of  his 
wife,  instead  of  the  former  beneficiaries  ;  and,  in  the  ab- 
sence of  any  fraud  or  collusion,  there  is  no  ground  that  I 
can  see  for  holding  that  they  were  wrong  in  paying  the 
amount  of  the  insurance  to  the  widow,  upon  the  new  pol- 
icy, and  should  be  compelled  to  pay  it  to  the  children,  under 
the  old  one. 

The  judgment  dismissing  the  complaint  should,  in  my 
opinion,  therefore,  be  affirmed. 

ALLEN,  J.,  concurred. 

Exception  to  dismissal  of  complaint  overruled. 


GEORGE  SLOCOVICH  et  al.,  Respondents,  against  THE  ORI- 
ENTAL MUTUAL  INSURANCE  COMPANY,  Appellant. 

(Decided  June  2oth,  1885). 

In  an  action  upon  a  policy  of  marine  insurance,  it  appeared  tliat  plaintiffs 
were  the  agents  for  the  ship  insured;  that  one  of  the  plaintiffs  had  pur- 
chased the  ship  for  $10,000  and  had  subsequently  transferred  her  to  a 
British  subject,  who  in  return,  as  owner,  gave  to  him  a  mortgage  on  the 
ship  for  $11,000,  which  amount,  the  mortgage  recited,  was  due  to  him 
from  the  mortgagor;  and  the  mortgagor  also  gave  him  a  power  of  attor- 
ney. No  money  was  in  fact  paid,  and  plaintiffs  retained  the  possession 
and  use  of  the  vessel,  the  whole  transaction  being  a  matter  of  form  to 
enable  plaintiffs,  while  retaining  all  the  advantages  of  ownership,  to  run 
the  ship  as  a  British  vessel.  Held,  that  plaintiffs  had  an  insurable  inter- 
est in  the  vessel  to  the  amount  of  the  mortgage. 

The  answer  in  the  action  set  up  as  defenses  that  the  vessel  was  not  de- 
stroyed by  any  of  the  perils  insured  against;  that  she  was  set  on  fire  by 
the  master  at  the  instigation  of  and  in  collusion  with  plaintiffs;  and  that 
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there  was  a  fraudulent  over-valuation  of  the  loss.  The  motive  for  the 
intentional  destruction  of  the  ship,  as  assumed  by  defendant,  depended 
upon  the  alleged  facts  that  the  master  had  an  interest  in  her  and  that  the 
insurance  was  greatly  in  excess  of  her  value;  but  the  evidence  as  to  these 
facts  was  conflicting,  and  the  proof  in  regard  to  the  circumstances  of 
the  fire  left  its  cause  unexplained.  Held,  that  a  presumption  that  a 
criminal  act  was  done  in  setting  fire  to  the  vessel,  although  there  was  an 
opportunity  for  doing  it,  ought  not  to  prevail  over  other  presumptions 
adequate  to  account  for  the  vessel  taking  fire;  and  that  a  finding  by  the 
jury  for  the  plaintiffs  should,  under  the  circumstances,  be  sustained 
upon  appeal. 

Upon  the  question  of  the  value  of  the  vessel  at  the  titne  of  her  destruction, 
a  witness,  who  was  a  competent  general  expert  as  to  the  value  of  such 
property,  testified  that  he  had  examined  the  vessel  five  or  six  years  be- 
fore, but  had  not  kept  himself  informed  as  to  her  condition  and  value 
during  the  interval;  and  that  he  knew  what  the  effect  of  ordinary  wear 
and  tear  would  be  upon  a  vessel  in  the  course  of  that  time.  During  that 
interval  the  vessel  had  been  repaired  at  an  outlay  of  from  $7,000  to  §9,000. 
Held,  that  he  was  not  competent  as  an  expert  witness  to  testify  as  to  her 
value  at  the  time  in  question. 

Upon  the  same  question,  another  witness  testified  that  he  had  been  in  the 
business  of  buying  and  selling  ships,  both  as  owner  and  broker,  for  ten 
years  in  the  port  of  New  York  and  for  the  preceding  five  years  in  Lon- 
don, during  which  period  he  had  bought  and  sold  several  hundred  ves- 
sels; and  although  he  had  not  gone  on  board  the  vessel  in  question,  lie 
knew,  from  the  books  of  records  and  reports  used  in  his  business  giving 
the  standing  and  descriptions  of  all  ships,  by  which  he  was  always  guided 
in  buying  and  selling,  what  would  be  a  fair  market  value  of  the  vessel 
at  the  port  of  New  York  at  the  time  of  her  destruction.  Held,  that  he 
was  competent  to  testify  to  such  value  as  an  expert. 

Where  evidence  offered  to  establish  an  affirmative  defense  is  not  compe- 
tent for  that  purpose,  and  is  therefore  excluded,  although  it  would  be 
admissible  by  way  of  corroboration  upon  a  conflict  of  evidence  after- 
wards arising,  such  exclusion  is  not  a  ground  for  reversing  a  judgment 
against  the  party  offering  the  evidence. 

A  question  asking  a  witness  to  give,  according  to  his  understanding  of  the 
use  of  the  words  in  the  business  of  insurance,  the  meaning  of  the  words 
"  port  risk,"  was  objected  to  on  the  ground  that  the  meaning  of  those 
words  had  been  settled  by  the  Court  of  Appeals.  Held,  that,  as  it  did 
not  appear  that  it  was  intended  to  show  that  the  meaninj^approved  by 
the  court  should  be  qualified  in  any  respect,  the  question  was  properly 
excluded. 

The  complaint  in  an  action  upon  a  policy  of  marine  insurance  upon  a 
vessel  alleged  that  the  vessel  was  burned  and  partially  destroyed  by  per- 
ils insured  against ;  and  a  copy  of  the  policy  was  annexed  to  and  made  a 
part  of  the  complaint,  from  which  it  appeared  that  fire  was  one  of  the 
perils  enumerated.  The  answer,  after  denying  the  allegations  of  the 
complaint,  alleged  that  "the  ship  was  burned  and  destroyed  by  fire,  by 
and  through  the  act  and  negligence  of  the  owners  thereof,  and  of  the 
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plaintiffs,  ami  with  and  by  their  knowledge,  procurement  and  assent." 
Held,  that  this  was  setting  up  an  affirmative  defense,  the  burden  of 
proving  which  was  upon  defendant. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jur}~. 

The  facts  are  stated  in  the  opinion. 
Albert  Stickney^  for  appellant. 
Sidney  Chubb,  for  respondents. 

CHARLES  P.  DALY,  Chief  Justice.  —  Four  grounds  of 
defense  were  relied  upon  by  the  defendants  :  first,  that 
the  plaintiffs  had  no  insurable  interest  in  the  vessel  ;  sec- 
ond, that  she  was  not  destroyed  by  any  of  the  perils  in- 
sured against  ;  third,  that  the  vessel  was  set  on  fire  by  the 
captain  at  the  instigation  of  and  in  collusion  with  the 
plaintiffs  ;  and  fourth,  that  there  was  a  fraudulent  over- 
valuation of  the  loss  ;  no  one  of  which  defenses  was  estab- 
lished to  the  satisfaction  of  the  jury,  who  gave  a  verdict  for 
the  full  amount  claimed.  A  new  trial  is  asked  for  on  the 
grounds  that  competent  evidence  was  excluded,  that  im- 
proper evidence  was  admitted,  and  that  there  was  error  in 
the  judge  refusing  to  charge  as  requested,  as  well  as  in  his 
charging  certain  propositions  to  which  the  defendants  took 
exception  ;  but,  after  going  over  the  whole  case,  there  is,  in 
my  opinion,  no  reason  why  a  new  trial  should  be  ordered. 
As  respects  the  defense,  that  the  plaintiffs  had  no  insurable 
interest  in  the  vessel,  it  was  shown  that  the  plaintiff  Sloco- 
vich bought  her.  The  purchase  of  her  by  him  in  June, 
1880,  for  $10,000  was  proved,  not  only  by  his  own  testi- 
mony but  by  that  of  the  ship  owner  and  broker  by  whom 
she  was  sold  to  him.  He  afterwards,  to  use  his  own  lan- 
guage, "  put  her  under  the  Norwegian  flag  and  subse- 
quently under  the  British";  the  latter  transfer  being 
effected  by  some  instrument  by  which  the  title  to  her  was 
placed  in  the  name  of  one  Edwin  Hope,  a  British  subject, 
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who  in  return  as  owner  gave  Slocovich  a  mortgage  upon  her 
for  $11,000,  which  amount  it  was  alleged  in  the  mortgage 
was  due  to  him  by  Hope,  Hope  giving  him  also  a  power  of 
attorney,  Slocovich  and  the  plaintiffs  retaining  the  posses- 
sion and  use  of  the  vessel.  No  money  was  paid,  the  whole 
transaction  as  between  the  parties  being  a  matter  of  form 
to  enable  Slocovich,  while  he  reaped  all  the  advantages  of 
ownership,  to  run  the  ship  as  a  British  vessel.  The  mort- 
gage bears  date  the  6th  of  March,  1883,  and  the  insurance, 
which  was  for  the  amount  of  the  mortgage,  was  taken  out 
by  the  plaintiffs  thirteen  days  afterwards.  Whatever  S10- 
covich  or  the  plaintiffs  may  have  subjected  themselves  to 
under  the  laws  of  the  United  States  by  formally  putting  the 
'title  of  the  vessel  in  an  alien,  and  whilst  they  reaped  all  the 
benefit  of  ownership  running  her  under  a  foreign  flag,  I 
wholly  fail  to  see  how  that  would  operate  to  deprive  them 
of  all  insurable  interest  in  the  vessel,  and  the  appellants, 
whilst  raising  the  objection  that  it  would,  have  not  pointed 
out  how.  They  say  that  the  mortgage  represented  no  loan, 
debt  or  transaction  of  any  kind.  It  represented  the  secu- 
rity upon  the  vessel  which  Slocovich  was  careful  to  obtain 
when  he  transferred  the  title  to  her  to  Hope,  who  paid  noth- 
ing for  her,  nor  agreed  to  pay  anything  except  so  far  as  it  is 
expressed  in  the  mortgage,  but  conferred  all  the  power  his 
formal  ownership  gave  him  upon  Slocovich  by  a  power  of 
attorney.  Upon  the  transaction  as  it  existed  in  form  be- 
tween Hope  and  Slocovich  the  latter  had  an  insurable  inter- 
est to  the  amount  of  the  mortgage ;  the  mortgage  in  fact 
representing  the  actual  interest  which  Slocovich  had  in  the 
vessel ;  it  being  for  $1,000  more  than  he  paid  for  her,  and 
which  he  meant  to  cover  by  the  insurance.  There  was 
nothing  therefore  in  the  defense  that  the  plaintiffs  had  no 
insurable  interest  in  the  ship. 

The  second  defense,  that  the  loss  did  not  arise  from  a  peril 
insured  against,  may  be  considered  with  the  third  defense, 
that  the  vessel  was  set  on  fire  by  the  captain  at  the  instiga- 
tion of  the  plaintiffs.  The  whole  of  the  defense  may  be 
expressed  in  a  brief  statement : — that  the  captain  set  fire  to 
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the  vessel  in  collusion  with  the  plaintiffs,  as  he  had  an  inter- 
est in  her,  and  the  insurance  was  greatly  in  excess  of  her 
value.  This  being  assumed  as  a  motive  for  the  act,  the  evi- 
dence which  the  defendants  relied  upon  to  prove  it  was, 
that  upon  the  morning  that  the  ship  was  removed  from  the 
merchant  stores  of  Brooklyn  to  Staten  Island,  b  .th  the 
captain  and  the  mate  told  the  master  rigger  that  they 
wanted  him  to  stay  on  board  the  ship  that  night  with  his 
gang  of  men  to  finish  his  work  in  the  morning  of  getting 
her  ready  for  sea,  as  the  captain  was  going  to  sail  on  Satur- 
day, and  that  he,  the  master  rigger,  need  not  take  anything 
to  eat  with  him  as  he  could  get  all  he  wanted  on  board ; 
that  the  vessel  was  towed  down  about  5  o'clock  that  after- 
noon, which  was  Thursday,  to  the  place  where  she  was 
anchored  off  Stateu  Island;  and  that  after  she  was  an- 
chored, about  6  o'clock,  the  captain  told  the  master  rigger 
to  lower  the  boat  and  sent  him  and  his  men  on  shore  ;  that 
the  mate  went  in  the  boat  also  to  go  up  to  the  city  to  select 
the  seamen  for  the  voyage,  and  the  shipkeeper  and  the  stew- 
ard went  also  to  row  the  boat  back ;  that  the  boat  was  away 
about  twenty  minutes,  during  which  time  the  captain  was 
alone  in  the  vessel ;  that  the  boat  returned  about  half-past 
6  ;  that  the  captain,  the  steward  and  the  shipkeeper  remained 
on  board ;  and  that  between  8  and  9  o'clock  the  ship  was 
discovered  to  be  on  fire.  This,  together  with  the  acts  of  the 
captain  after  the  fire  broke  out  up  to  the  destruction  of  the 
vessel,  together  with  what  took  place  at  the  interview  be- 
tween the  plaintiff  Slocovich  and  the  captain  on  the  morn- 
ing after  the  fire,  was  what  the  defendants  relied  upon,  and 
which  failed  to  satisfy  the  jury  that  the  vessel  was  destroyed 
intentionally  by  the  captain  in  collusion  with  the  plaintiffs  ; 
and  after  reading  the  whole  of  the  voluminous  evidence  in 
the  case  the  impression  left  upon  my  mind  is  that  the  ver- 
dict was  right. 

As  respects  the  assumed  motive  for  an  intentional  de- 
struction of  the  ship,  that  is,  that  she  was  insured  for  more 
than  her  value,  experts  as  numerous  and  as  competent  as 
those  called  by  the  insurance  company  testified  that  she  was 
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worth  more  than  the  amount  of  the  insurance.  She  was 
insured  for  $11,000.  Wright,  who  sold  her  to  Slocovich, 
considered  her  worth  at  that  time  $15,000 ;  in  selling  her 
for  $10,000  he  said  he  had  lost  $5,000  upon  her  .to  get  rid 
of  her,  as  he  saw  the  forthcoming  decline  in  American  ves- 
sels and,  as  he  said,  did  not  then  believe  in  ships.  At  the 
time  of  this  sale  the  vessel  had  just  returned  from  Antwerp 
much  injured  by  stress  of  weather,  which  involved  the  ne- 
cessity of  extensive  repairs,  and  Slocovich,  after  the  pur- 
chase, repaired  her  at  the  expense  of  at  least  $7,000, 
making  the  cost  of  her  to  him  altogether  $17,000,  being 
$1,000  more  than  the  amount  at  which  she  was  valued  in 
the  policy  three  years  afterwards.  The  defendants  called 
three  witnesses  who  valued  her  at  the  time  of  her  destruc- 
tion as  follows :  Spence,  who  was  a  marine  surveyor,  at 
from  $6,700  to  $7,000 ;  Hoyt,  who  was  a  marine  inspector 
and  had  formerly  been  a  shipbuilder,  put  her  value  at 
$5,000 ;  and  Glover,  who  was  a  marine  inspector,  put  it  at 
from  $5,000  to  $6,000.  This  was  very  much  below  both 
what  she  cost  Slocovich  and  the  amount  for  which  she  was 
insured ;  but  the  plaintiffs  called  four  experts  who  put  a 
much  higher  valuation  upon  her.  Wright,  a  ship  broker 
and  ship  owner,  valued  her  at  $10  per  ton,  which  would  be 
from  $18,000  to  $14,000;  Zittlase,  a  stevedore,  who  had 
loaded  her,  who  knew  her  well,  and  who  had  formerly  been 
a  shipbuilder  and  ship  owner,  valued  her  much  higher,  that 
is,  at  $14  per  ton  ;  Bernsee,  a  marine  inspector,  valued  her 
at  $10  a  ton,  or  over  $13,000  ;  and  Boyerson,  a  ship  broker, 
at  from  $10  to  $15  a  ton,  making  his  lowest  valuation 
•$13,000,  or  $2,000  more  than  the  insurance,  which  was 
$11,000.  The  experts  of  the  defendants  were  either  marine 
inspectors  or  surveyors,  whilst  three  of  the  plaintiffs'  four 
experts,  were  ship  brokers,  whose  business  it  was  to  buy 
and  sell  vessels,  and  who  consequently  may  be  assumed  to 
have  been  more  familiar  with  the  value  of  vessels  than  the 
class  of  experts  called  by  the  defendants.  The  captain  tes- 
tified that  he  had  not,  and  never  had  had,  any  interest  in 
the  vessel ;  but  admitted  that  when  he  engaged  the  mate 
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he  said  to  him,  "  Now  you  have  to  be  very  economical 
on  this  ship  ;  save  everything  you  can,  because  I  am  inter- 
ested in  her,"  but  it  was  not,  he  said,  a  fact  that  he  had  any 
interest,  nor  was  there  any  other  evidence  showing  or  tend- 
ing to  show  that  he  had.  The  question,  therefore,  upon 
this  evidence,  whether,  there  was  any  such  motive  for  the 
destruction  of  the  vessel  as  the  defendants  assumed,  was 
exclusively  one  for  the  jurj",  and  there  is,  in  my  opinion,  a 
preponderance  of  evidence  upon  this  point  in  favor  of  their 
finding.  During  the  twenty  minutes  that  the  captain  was 
alone  in  the  vessel  he  might,  it  is  true,  have  arranged  for 
the  conflagration  that  took  place  two  hours  afterwards.  But 
a  presumption  like  this,  that  a  criminal  act  was  done  be- 
cause there  was  an  opportunity  for  doing  it,  should  not  pre- 
vail where  other  presumptions  may  be  indulged  in  which 
are  adequate  to  account  for  the  vessel's  taking  fire.  She 
had  been  employed  for  some  time  in  carrying  petroleum, 
and  her  timbers  were  saturated  with  oil.  Permeated  thus 
with  an  inflammable  substance,  she  was  especially  liable  to 
ignition  from  slight  or  sudden  cause,  or  from  spontaneous 
combustion.  An  instance  was  given  in  evidence  of  a  vessel 
in  this  city  in  1869  which  had  carried  a  great  many  cargoes 
of  oil,  being  placed  upon  the  dry  dock  for  repairs,  that  sud- 
denly took  fire  whilst  thirty  carpenters  were  at  work  upon 
her,  from,  as  it  was  supposed,  spontaneous  combustion.  The 
witness  who  upon  the  trial  gave  an  account  of  this  incident 
was  engaged  in  the  hold  with  the  port  warden  and  the  cap- 
tain in  a  marine  survey  of  the  ship,  and  whilst  some  ballast 
was  being  removed  to  facilitate  the  examination  of  her,  she 
was,  he  said,  suddenly  found  to  be  "  all  afire  "  down  in  the 
hold ;  that  instantaneously  the  cabin  was  filled  with  "  an 
intense  blackness,"  and  Avhen  the  witness  and  other  parties 
were  rapidly  making  their  way  to  the  deck  to  escape,  the 
flames  were  coming  up  the  cabin  steps,  as  the  parties  escap- 
ing ascended  by  them.  It  further  appeared  that  the  riggers 
had  been  down  in  the  hold  during  the  day,  and  that  whilst 
on  board  they  smoked  a  great  deal.  The  captain  testified 
that  it  was  not  an  unusual  thing  for  vessels  carrying  petro- 
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leura  and  saturated  with  oil  to  catch  fire  without  a  known 
cause,  or  from  spontaneous  combustion  ;  that  it  could  even 
happen  by  letting  go  the  anchor.  The  riggers  whilst  on 
board,  he  said,  smoked  very  often  ;  that  they  were  down  in 
the  hold  to  get  the  anchor  chains  ready  to  drop  the  anchor, 
and  that  four  tons  of  coal  were  lying  around  the  anchor  ; 
that  the  mate  was  a  heavy  smoker,  and  that  it  was  the  habit 
of  the  captain  "  to  smoke  pretty  nearly  all  day."  When  all 
these  circumstances  are  considered  it  was,  in  my  judgment, 
a  more  reasonable  course  for  the  jury  to  come  to  the  conclu- 
sion that  the  cause  of  the  fire  stood  unexplained  by  the  evi- 
dence, than  that  the  cause  of  it  was  the  master's  setting  fire 
to  the  vessel. 

As  respects  the  further  defense  that  the  value  of  816,000 
in  the  policy  was  excessive,  and  known  to  be  so  by  the 
plaintiffs,  it  is  sufficient  to  refer  to  the  evidence  heretofore 
recapitulated  on  the  subject  of  value  to  show  that  there  was 
testimony  that  the  vessel  was  worth  $16,000,  and  that  three 
years  before  she  had  cost  Slocovich  more  than  that  amount. 
This  was  a  question  therefore  exclusively  for  the  jury,  upon 
which  they  have  found  in  favor  of  the  plaintiffs. 

The  other  questions  relate  to  the  admission  and  exclusion 
of  evidence,  the  judge's  charge,  and  the  request  to  charge. 

There  was  a  material  difference  between  the  competency 
of  the  expert  Martin  and  of  Boyerson  to  prove  the  value  of 
the  vessel  in  the  port  of  New  York  at  the  time  of  her  de- 
struction. Martin  was  a  marine  surveyor,  a  part  of  whose 
general  business  it  was,  when  called  upon,  to  make  adjust- 
ments of  general  average,  involving  the  proportion  which 
the  value  of  the  vessel  had  to  bear  upon  such  adjustments, 
and  who  made  from  60  to  70  of  them  in  the  course  of  a 
year.  It  was  a  business  Avhich  required  him  to  keep  him- 
self thoroughly  informed,  from  reports  and  all  other  sources 
of  information,  of  the  value  of  vessels  in  the  port  of  New 
York,  and  he  was,  as  the  court  held,  a  competent  general 
expert  as  to  the  value  of  such  property.  He  had  examined 
the  vessel  five  or  six  years  before  the  time  of  the  trial,  but 
had  not  kept  himself  during  this  interval  thoroughly  in- 
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formed  as  to  her  condition  and  value.  He  thought  from 
his  examination  five  or  six  years  before,  and  from  his  expe- 
rience and  general  knowledge,  that  he  could  form  an  opinion 
of  her  value  at  the  time  she  was  burned.  The  objection 
being  taken,  the  judge  lield  he  was  not  competent  to  swear 
to  what  she  was  worth  at  that  time,  and  the  ruling  I  think 
was  correct.  During  the  interval  that  had  elapsed  she  had 
been  repaired  at  an  outlay  of  from  $7,000  to  $9,000.  He 
testified  that  he  knew  what  the  effect  of  ordinary  wear  and 
tear  would  be  upon  a  vessel  during  the  course  of  five  or  six 
years,  but  here  there  was  something  more  than  ordinary 
wear  and  tear,  arid  as  he  did  not  see  the  vessel,  and  had  not 
kept  himself  informed  respecting  her  after  these  extensive 
repairs  were  made  upon  her,  he  was  not  competent  to  testify 
to  her  value  at  the  particular  time  in  question. 

Boyerson,  on  the  other  hand,  followed  the  business  of 
buying  and  selling  vessels,  both  as  owner  and  as  a  ship 
broker.  This  had  been  his  business  in  the  port  of  New 
York  for  ten  years  and  for  the  preceding  five  years  in  Lon- 
don, during  which  period  of  fifteen  years  he  had,  as  he  tes- 
tified, "handled,  bought  and  sold  over  200  and  less  than 
400  ships  and  steamboats,  principally  old  vessels  in  the  tim- 
ber and  petroleum  trade,"  the  trade  in  which  this  vessel, 
the  Zorka,  had  been  engaged.  He  had  seen  the  Zorka  in 
the  Erie  basin,  but  had  not  gone  on  board  of  her,  but  knew 
of  her,  however,  by  report — that  is,  from  books — the  Ameri- 
can Lloyds,  the  Green  Book  and  the  Record  Book,  books 
that  are  published  in  reference  to  the  standing  of  all  ships, 
giving  their  descriptions,  and  which  are  used  by  the  under- 
writers and  merchants.  His  knowledge  of  her  was  entirely 
or  substantially  confined  to  the  information  that  he  got  from 
the  general  records  used  in  his  business  and  reports  made, 
by  which  he  was  always  guided  in  buying  or  selling  ships. 
He  testified  that  he  knew  what  would  be  a  fair  market  value 
of  the  Zorka  in  the  port  of  New  York  during  the  months 
of  March  and  April,  1883,  and  the  buying  and  selling  of 
vessels  being  his  especial  business,the  was  allowed  under 
the  defendants'  exception,  and  I  think  properly,  to  testify 


NEW  YORK— JUNE,  1885.  273 

Slocovich  t.  Oriental  Mutual  Ins.  Co. 


to  the  value  of  the  Zorka  at  that  time,  which  he  did  by  a 
very  intelligent  and  discriminating  answer,  that  in  itself 
tended  still  more  to  show  his  competency.  Neither  the  ex- 
clusion of  the  testimony  of  the  one  expert,  therefore,  nor 
the  admission  of  that  of  the  other,  afford  any  ground,  in 
my  opinion,  for  ordering  a  new  trial. 

After  the  master  rigger,  Martin  Thorson,  had  testified 
that  the  captain  and  the  mate  told  him  to  remain  on  board 
the  vessel  over  night,  so  as  to  get  the  ship  ready  for  sea  in 
the  morning,  the  defendants  called  as  their  next  witness  one 
of  the  riggers,  Sam  Thorson,  and  asked  him  if  the  master 
rigger  said  anything  to  him,  or  gave  any  directions  during 
the  day,  as  to  whether  he  was  to  stay  on  board  of  the  ves- 
sel or  not,  which  being  objected  to  by  the  plaintiffs  was  ex- 
cluded and  the  defendants  excepted,  and  he  was  further 
asked  what  was  his  understanding  as  he  got  it  from  the 
other  men  on  board  of  the  ship,  as  to  whether  he  was  to 
stay  on  board  all  night,  which  being  likewise  objected  to 
was  excluded  under  a  like  exception.  It  is  insisted  that  it 
was  error  not  to  admit  this  evidence  ;  that  upon  the  ques- 
tion whether  the  fire  was  accidental,  or  was  caused  by  the 
captain  at  the  instigation  of  the  plaintiffs,  one  of  the  most 
material  circumstances  was  the  captain  sending  away  the 
riggers  shortly  before  the  fire  broke  out,  and  as  the  captain 
denied  that  he  told  Martin  Thorson,  the  master  rigger,  to 
stay  on  board  that  night  with  his  men,  it  was,  it  is  insisted 
upon  "  this  conflict  of  evidence,  admissible  for  the  defense 
to  give  this  as  corroborative  evidence,  as  a  part  of  the  res 
(jestce,  evidence  of  the  directions  given  by  the  foreman  of 
the  riggers  to  his  men  in  the  line  of  his  duty."  Had  this 
evidence  been  offered  after  the  captain  denied  that  he  gave 
any  such  direction  to  the  foreman,  then  this  testimony 
would,  within  the  authority  of  the  cases  that  have  been 
cited  by  the  appellants,  have  been  admissible  in  corrobora- 
tion  of  the  statement  of  Thorson.  But  before  there  was 
any  such  conflict  it  was  offered  as  evidence  in  chief  to  es- 
tablish an  affirmative  defense.  As  such,  it  was  not  compe- 
tent, and  the  defendants  are  not  entitled  to  a  new  trial  for 
VOL.  XIII— 18 
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the  refusal  of  the  judge  to  admit  it  in  that  stage  of  the 
case. 

Mr.  Ogden,  the  vice-president  of  the  company,  was  asked  : 
"  According  to  your  understanding  of  the  use  of  words  in 
the  business  of  insurance,  what  do  the  words,  '  port  risk,' 
mean?"  The  question  was  objected  to  by  the  plaintiffs 
upon  the  ground  that  the  Court  of  Appeals  in  Nelson  v. 
The  Sun  Mutual  Ins.  Co.  (71  N.  Y.  453),  have  settled  what 
port  risk  means,  and  the  question  was  excluded,  the  defend- 
ants excepting. 

In  that  case  it  was  shown  by  the  evidence  what  is  meant 
by  these  words  in  the  business  of  insurance  as  a  technical 
term,  and  the  exposition  there  given  having  been  approved 
and  acted  upon  by  the  court  of  last  resort,  may  and  should 
be  accepted  as  the  meaning,  unless  it  can  be  shown  that  it 
is  different,  or  that  the  meaning  there  given  is  too  limited 
or  too  general,  or  should  in  any  other  respect  be  qualified  ; 
and  as  nothing  of  this  kind  was  offered,  we  cannot  assume 
that  the  defendants  sustained  any  injury  by  not  having  been 
allowed  to  ask  this  question.  If  it  were  asked  to  show  what 
was  conceded  to  be  the  meaning  it  was  unnecessary,  and  if 
it  were  intended  to  show  that  the  meaning  was  different,  or 
should  be  qualified,  the  court  should  have  been  so  informed. 

The  judge  was  correct  in  charging  that  the  defendants 
had  the  affirmative  of  the  issue  presented  by  the  answer,  and 
"  were  bound  to  establish  the  same  by  a  fair  preponderance 
of  evidence."  The  language  of  the  policy  is  :  "  Touching 
the  adventures  and  perils  which  the  said  Orient  Insurance 
Company  is  contented  to  bear  and  takes  upon  itself  in  this 
vo}rage,  they  are,"  and  then  follows  an  enumeration  of  the 
perils,  one  of  which  is  "  fires."  The  complaint  was  that 
the  vessel,  whilst  lying  at  anchor  in  the  port  of  New  York, 
was  burned  and  partially  destroyed  by  perils  insured  against. 
This  is  denied  in  the  answer,  and  upon  this  traverse  all  that 
the  plaintiffs  had  to  prove  to  establish  a  cause  of  action  was 
the  destruction  of  the  vessel  by  fire.  The  defendants'  an- 
swer went  beyond  this  general  traverse,  and  alleged,  upon 
information  and  belief,  that  "  the  ship  was  burned,  and  de- 
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stroyed  by  fire,  by  and  through  the  act  and  negligence  of 
the  owners  thereof,  and  of  the  plaintiffs,  and  with  and  by 
their  knowledge,  procurement  and  assent."  This  was  set- 
ting up  an  affirmative  defense,  the  obligation  of  proving 
which  was  upon  the  defendants.  They  were  the  party,  in 
the  language  of  Chief  Justice  CHUHCH  in  Hineman  v.  Heard 
(61  N.  Y.  448),  alleging  the  fact  which  constituted  the  issue 
created  by  the  plaintiffs'  reply  to  the  defendants'  answer. 
It  may  be  in  reference  to  a  defense  of  this  kind  that  such  a 
case  may  be  made  out  by  direct  proof  as  to  impose  upon  the 
insured  the  burden  of  removing  the  conclusion  which  it  jus- 
tifies by  counter-evidence.  But  this  was  not  such  a  case. 
What  was  relied  upon  here  was  a  mere  probability,  and  not 
direct  evidence  of  any  criminal  act  on  the  part  of  the  cap- 
tain or  the  owners.  This  view  disposes  of  the  first  and 
second  requests  to  charge  as  respects  the  burden  of  proof, 
and  of  the  defendants'  exception  to  the  ruling  of  the  judge 
at  the  plaintiffs'  request  upon  the  close  of  the  charge.  The 
third  request  was  properly  denied  upon  the  ground  stated 
by  the  judge  that  there  was  no  proof  that  the  captain  had 
any  interest  as  owner,  or  part  owner,  of  the  vessel,  as  was 
also  the  fourth  request,  for  the  same  reason. 
The  judgment  should  be  affirmed. 

ALLEN,  J.,  concurred. 
Judgment  affirmed. 


ELI  AS  M.  SPERLING,  Respondent,  against  MICHAEL  ISAACS 
et  a?.,  Appellants. 

(Decided  June  25th,  1885). 

In  summary  proceedings  to  recover  possession  of  real  property  situated  in 
the  City  of  New  York,  brought  in  the  District  Court  for  the  district 
within  which  the  property  is  situated,  jurisdiction  may  be  acquired  by 
such  District  Court,  where  the  petition  is  filed  with  and  the  precept  issued 
by  the  clerk  of  the  court,  under  section  2239  of  the  Code  of  Civil  Pro- 
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cedure.  The  provision  of  section  2238,  that  the  judge  or  justice  must 
issue  the  precept,  applies  only  where  the  application  is  made  to  a  judge 
or  other  officer,  as  authorized  by  section  2234. 

A  purchaser  of  real  estate  sold,  as  authorized  by  law,  for  non-payment  of 
taxes,  who  has  obtained  a  tax-lease,  but  not  the  possession,  of  the  prem- 
ises, they  remaining  in  the  actual  possession  of  a  tenant  under  a  prior 
valid  demise  from  the  owners  of  the  fee,  and  who  induces  such  tenant  in 
possession  to  attorn  to  and  pay  rent  to  him,  cannot  maintain  summary 
proceedings  to  recover  the  possession  of  such  real  property  from  the  ten- 
ant for  subsequent  non-payment  of  rent.  Such  attornment,  being  in 
legal  effect  the  attornment  of  a  tenant  to  a  stranger,  is  void  by  statute 
as  against  the  owner  of  the  fee,  and  cannot  create  the  relation  of  land- 
lord and  tenant  which  is  essential  as  a  foundation  for  the  summary  pro- 
ceeding. 

APPEAL  from  a  final  order  of  the  District  Court  in  the 
City  of  New  York  for  the  Fifth  Judicial  District  in  a  sum- 
mary proceeding  to  recover  the  possession  of  real  property. 

The  summary  proceeding  was  brought  by  Elias  M.  Sper- 
ling, as  landlord,  to  remove  Michael  Isaacs,  as  tenant,  from 
certain  premises,  for  non-payment  of  rent.  Upon  the  return 
of  the  precept,  Isaacs  appeared  and  answered,  and  Timothy 
S.  Brown  and  others  intervened  and  filed  an  answer  deny- 
ing the  facts  alleged  in  the  petition,  and  setting  forth  that 
they,  and  not  the  petitioner,  were  the  owners  of  the  prem- 
ises, and  that  Isaacs  was  their  tenant,  and  not  the  tenant  of 
the  petitioner.  At  the  trial,  upon  which  a  jury  was  empan- 
elled, it  appeared  that  Sperling  claimed  possession  of  the 
premises  under  a  tax-lease  made  to  him  by  the  Comptroller 
of  -the  City  of  New  York,  under  a  sale  of  the  premises  for 
non-payment  of  taxes ;  and  that  Isaacs  had  attorned  to  and 
paid  rent  to  Sperling,  under  circumstances  which  are  stated 
in  the  opinion.  The  justice  directed  the  jury  to  find  for 
the  petitioner,  as  landlord.  From  the  final  order  entered 
upon  the  verdict  Brown  and  other  defendants  who  claimed 
the  ownership  of  the  premises  in  fee  appealed  to  this  court. 

Kissam  $  Embury,  for  appellants. 
Jacobs  Bros.,  for  respondent. 
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CHARLES  P.  DALY,  Chief  Justice. — The  District  Court 
acquired  jurisdiction.  The  2234th  section  of  the  Code  pre- 
scribes that  the  application  may  be  made  to  the  District 
Court  of  the  district  where  the  property  is  situate ;  which 
is  distinct  from  the  other  provisions  which  authorize  it  to 
be  made  to  any  officers  designated  in  the  section ;  and  the 
2239th  section  provides  how  it  is  to  be  made  to  the  District 
Court,  which  is  by  filing  the  petition  with  the  clerk  of  the 
court,  who,  the  section  says,  is  to  issue  the  precept,  which 
must  be  made  returnable  before  the  court  at  the  place  desig- 
nated by  law.  The  2236th  section  provides  what  the  peti- 
tioji  must  contain,  whether  it  is  made  to  the  District  Court 
or  to  any  of  the  officers  particularly  designated,  and,  when 
it  is  filed  with  the  clerk  of  the  court,  the  proceeding  is  com- 
menced by  the  clerk  issuing  the  precept.  Where,  in  this 
city,  the  application  is  made  in  any  other  way  than  to  the 
District  Court,  the  petition  has  to  be  presented  to  the  judge 
or  other  officer  named  (§  2238)  who  must  issue  the  precept. 
The  District  Court  therefore  acquires  jurisdiction  by  what 
was  done  in  this  case. 

There  is  one  more  question  which  is  material  to  pass  upon 
on  this  appeal. 

On  the  return  day  of  the  precept  issued  by  the  clerk, 
Michael  Isaacs,  who  was  stated  in  the  petition  to  be  the 
tenant,  appeared  and  denied  each  and  every  allegation  con- 
tained in  the  petition.  It  was  averred,  in  it,  that  the  appli- 
cant, Elias  M.  Sperling,  was  the  owner  and  landlord  of  the 
premises ;  that  Isaacs  made  an  agreement  with  him  by  which 
he  hired  them  at  the  rate  of  six  dollars  and  fifty  cents  a 
month,  payable  in  advance ;  that  at  the  date  of  the  petition 
there  was  owing,  under  this  agreement,  the  sum  of  nine 
dollars ;  that  it  had  been  demanded  of  Isaacs  after  it  became 
due,  who  made  default  in  the  payment  of  it,  and,  after  this 
default,  continued  in  the  possession  of  the  premises  without 
the  permission  of  the  landlord.  By  Isaacs'  answer,  not  only 
the  existence  of  any  such  tenancy  between  him  and  Sper- 
ling was  put  in  issue,  but  nine  other  parties  appeared ;  and, 
as  authorized  by  the  provision  of  section  2244  of  the  Code, 
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put  in  answer  averring  that  they  were  owners  and  landlords 
of  the  premises  ;  that  Isaacs  was  their  tenant  under  a  demise 
from  them;  and  denying,  as  he  did,  each  and  every  allega- 
tion in  the  petition. 

The  general  denial  in  Isaacs'  answer,  and  the  averments 
in  the  answers  of  the  other  defendants,  put  in  issue  the  title 
to  the  real  estate,  the  answer  averring  that  the  other  de- 
fendants were  the  owners  of  the  premises  325  Rivington 
Street,  under  the  will  of  their  father,  who  was  the  owner  of 
them  in  fee  at  the  time  of  his  death,  and  upon  filing  this 
answer  they  delivered  to  the  justice,  before  the  case  was 
brought  for  trial,  the  undertaking  provided  for  in  section 
2952,  which,  by  section  3212,  is  applied  to  actions  brought 
in  the  District  Courts,  and  the  effect  of  the  delivery  of 
which,  where  an  answer  is  put  in  showing  that  the  title  to 
real  property  will  come  in  question,  is  that  the  justice  must 
discontinue  the  action.  The  justice,  however,  decided  to 
go  on  with  the  proceedings.  The  ground  upon  which  he 
did  so,  I  suppose,  was  that  upon  which  the  respondent 
relies  on  this  appeal,  that  the  provisions  of  the  Code  above 
referred  to  apply  only  to  actions,  and  that  this  was  not  an 
action,  it  having  been  held  in  The  People  v.  Hamilton  (39 
N.  Y.  107)  that  a  summary  proceeding  to  get  possession  of 
land  is  not  an  action  within  the  meaning  of  the  Code.  That 
case  however  was  distinguished  from  this,  as  the  proceeding 
there  was  before  the  justice  in  his  individual  capacity,  while 
here,  under  new  provisions  in  the  Code,  the  proceeding  was 
brought  in  the  District  Court.  Whether  this  would  or 
would  not  make  any  difference  in  the  application  of  the 
decision  referred  to,  however,  is  not  material  to  decide,  as 
the  facts  given  in  evidence  show  that  no  such  relation  as 
that  of  landlord  and  tenant  existed  between  Sperling,  the 
plaintiff  in  the  proceedings,  and  the  defendant  Isaacs,  which 
is  essential  to  the  jurisdiction ;  for  that  proceeding  cannot 
be  taken  except  in  cases  where  the  conventional  relation  of 
landlord  and  tenant  subsists  (JEvertzon  v.  Sutton,  5  Wend. 
281 ;  Beach  v.  Nixon,  9  N.  Y.  36).  Isaacs  came  into  and 
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•was  in  possession  under  a  demise  from  the  other  defendants, 
who  were  the  owners  and  landlords  of  the  whole  building. 

The  plaintiff  Sperling's  claim  to  the  premises  is  founded 
upon  the  lease  made  by  the  Comptroller  for  the  City  of  New 
York,  in  proceedings  under  which  the  premises,  as  author- 
ized by  law,  were  sold  for  the  non-payment  of  taxes,  but  of 
which  premises  he  had  not  obtained  possession,  and  could 
not,  unless  by  the  voluntary  act  of  the  owners,  the  premises 
being  in  the  actual  •  possession  of  their  tenants,  or  by  an 
action  of  ejectment,  in  which  the  statutory  presumption 
(L.  1882  c.  410  §  941)  of  the  regularity  of  sales  arid  of  all 
prior  proceedings  to  the  making  of  the  lease  might  be  over- 
thrown by  evidence  on  the  part  of  the  owners  or  parties  in 
actual  possession  (Johnson  v.  Elwood,  53  N.  Y.  431,  435 ; 
Colman  v.  Shattuck,  62  N.  Y.  348,  358). 

In  September,  1884  (the  lease  having  been  granted  in 
December,  1882),  the  plaintiff  went  to  the  rooms  upon  the 
premises  occupied  by  Isaacs  and  demanded  possession.  He 
showed  Isaacs  the  lease,  told  him  he  held  possession  under 
it,  and  offered  to  read  it,  upon  which  Isaacs  said :  u  Never 
mind ;  I  believe  you."  The  plaintiff  then  told  him  that  he 
need  not  move  out  provided  he  paid  the  rent,  and  Isaacs 
said  he  would  pay  it,  but  had  no  money  just  then ;  but  if 
the  plaintiff  would  call  again  or  send,  he  would  pay  it.  The 
plaintiff  asked  him  how  much  rent  he  had  paid  before. 
Isaacs  said  six  dollars  and  a  half,  upon  which  the  plaintiff 
said  :  "  You  can  have  it  at  the  same  price,"  and  Isaacs  said : 
"  All  right ;  I  will  remain  and  pay  you  the  rent."  And 
when  the  plaintiff  sent  over  to  collect  it,  Isaacs  paid  one 
half,  and  the  other  half  he  afterwards  sent  to  the  office  of 
the  plaintiff;  this  payment  being  for  the  month  of  October. 
He  also  paid  four  dollars  of  the  November  rent,  but  did  not 
pay  the  rent  for  December,  saying  that  if  the  other  tenants 
paid  he  would.  He  testified  that  when  the  plaintiff  came 
to  him,  the  plaintiff  had  a  paper  in  his  hand  and  said  he  was 
the  new  landlord ;  that  there  was  the  paper  from  the  court, 
if  Isaacs  wanted  to  read  it,  saying  that  Isaacs  must  not 
recognize  anybody  else,  upon  which  Isaacs  says  he  gave  the 


280  COURT  OF  COMMON  PLEAS. 

Sperling  c.  Isaacs. 

plaintiff  the  money,  thinking  he  was  the  real  landlord,  and 
gave  him  four  dollars  in  November ;  but  that  during  that 
time  the  old  landlord  came  and  said  that  Isaacs  was  not  to 
recognize  the  plaintiff,  to  keep  the  rent  until  they  could  see 
further ;  and  that  he  told  the  plaintiff,  who  "  kept  bothering 
him  for  the  rent,"  that  the  old  landlord  was  there  and  told 
him  not  to  give  the  plaintiff  any  rent,  adding,  "  You  must  not 
blame  me ;  I  was  told  not  to  give  it  to  you.  If  you  are 
entitled  to  it,  I  will  give  it  to  you;"  upon  which  the 
landlord  said :  "  I  will  ask  you  once  more,"  which  he  did, 
and  then  instituted  the  summary  proceedings  to  dispossess 
Isaacs. 

The  plaintiff  relied  upon  what  is  here  detailed  as  showing 
that  an  agreement  had  been  entered  into,  creating  the  rela- 
tion of  landlord  and  tenant,  between  himself  and  Isaacs. 
But  Isaacs  was  in  possession  under  a  valid  demise  from  the 
other  defendants,  to  whom  he  was  bound  to  pay  the  rent. 
He  was  their  tenant  in  actual  possession.  He  could  become 
the  tenant  of  the  plaintiff  only  by  attornment,  and  the 
attornment  of  a  tenant  to  a  stranger,  and  the  plaintiff,  in 
respect  to  the  tenancy  under  which  Isaacs  held,  was  a 
stranger  {Freeman  v.  Ogden,  40  N.  Y.  105,  109),  is  void  by 
statute,  unless  in  the  cases  provided  for  by  the  statute,  which 
are,  with  the  consent  of  the  landlord,  or  in  consequence  of 
a  judgment  at  law,  or  the  order  of  a  court  of  equity,  or  to  the 
mortgagee  after  the  mortgage  has  become  forfeited  (1  R.  S. 
744,  §  3),  and  this  was  not  one  of  these  cases.  In  addition 
to  which,  to  prevent  any  change  of  possession  to  the  preju- 
dice of  the  landlord,  every  tenant  to  whom  a  declaration  of 
ejectment  or  any  other  process,  proceeding  or  notice  of  any 
proceeding  to  recover  the  land  occupied  by  the  tenant,  or 
the  possession  thereof,  is  bound,  by  statute,  to  give  notice 
thereof  to  the  landlord  under  a  penalty  imposed  by  the 
statute  (1  R.  S.  748,  §  27). 

There  was  consequently  no  foundation  whatever  for  any 
proceeding  upon  the  part  of  the  plaintiff  to  dispossess  Isaacs, 
as  no  such  relation  as  that  of  landlord  and  tenant  had  ex- 
isted, or  could  arise  under  the  circumstances  stated. 
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What  the  justice  really  did  was  to  try  the  question  of 
title  in  a  proceeding  in  which  he  had  no  jurisdiction :  for 
the  lease  by  the  Comptroller  to  the  plaintiff  and  the  docu- 
mentary evidence  of  the  title  of  the  other  defendants  was 
in  evidence,  and  the  justice  directed  the  jury  he  had  empan- 
elled to  find  a  verdict  in  favor  of  the  plaintiff ;  to  which 
both  Isaacs  and  the  defendants  excepted ;  and  the  justice 
then  ordered  a  precept  to  issue  to  put  the  plaintiff  Sperling 
in  possession  of  the  premises.  As  the  other  defendants 
would  not  deliver  up  the  premises  nor  consent  that  Isaacs 
should  attorn  to  the  plaintiff,  the  plaintiff's  only  remedy  to 
get  possession  of  the  premises  under  the  lease  granted  to 
him  was  an  action  of  ejectment  (Evertsen  v.  Saiuyer,  2  Wend. 
507,  511 :  People  v.  N?l*on,  13  Johns.  340,  344). 

The  facts  proved  upon  the  issue  raised  by  the  answer  of 
the  defendants  showed  that  summary  proceedings  could  not 
be  maintained,  and  the  verdict  and  subsequent  proceedings 
on  the  part  of  the  justice  to  put  the  plaintiff  in  possession 
should  be  reversed. 

LARREMOKE,  J.,  concurred. 
Order  reversed. 


EMMA  VAN  LOAN,  Respondent,  against  THOMAS  WILLIS, 

Appellant. 

(Decided  June  25th,  1885). 

In  an  action  for  the  conversion  of  a  quantity  of  household  furniture  of  a 
certain  value,  and  for  insulting  and  abusing  phJntiff  and  injuring  her 
premises  and  other  property,  to  her  damage  in  a  sum  alleged,  defendant 
did  not  demur  for  the  misjoinder  of  causes  of  action,  which  appeared 
upon  the  face  of  the  complaint.  His  answer  contained  a  general  denial, 
and  justified  the  taking  of  the  furniture  under  a  chattel  mortgage. 
Held,  that  the  denial  of  a  motion  made  at  the  trial  to  compel  plaintiff 
to  elect  for  which  cause  of  action  she  claimed  to  recover,  and  of  a  motion 
to  strike  out  allegations  of  the  complaint,  was  not  error. 
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Upon  the  trial  it  appeared  tliat  plaintiff,  in  March,  1881.  had  purchased 
from  defendant  the  furniture  alleged  to  have  heen  converted  by  de- 
fendant, paying  a  part  of  the  price  in  cash,  and  giving  for  the  balance 
the  mortgage  under  which  defendant  justified  the  taking  upon  the  ground 
of  a  default  by  plaintiff  in  the  payment  of  installments  of  the  price  to 
secure  which  the  mortgage  was  given.  Held,  that  evidence  of  defend- 
ant's representations  as  to  the  character  of  the  furniture  at  the  time  he 
sold  it,  and  of  promises  by  him  to  repair  it,  was  admissible,  as  explain- 
ing the  suspension  of  the  payment  of  the  installments,  and  as  bearing 
upon  defendant's  intention  as  to  an  alleged  waiver  of  the  default;  that 
evidence  as  to  the  intoxication  of  defendant  when  he  came  to  remove 
the  furniture  was  admissible,  as  affecting  the  reliance  to  be  placed  upon 
his  version  of  the  transaction ;  and  that  testimony  as  to  the  breaking  of 
locks  and  interference  with  property  not  belonging  to  him  was  admissi- 
ble, as  sustaining  the  claim  that  property  was  taken  by  him  belonging  to 
plaintiff  and  not  covered  by  the  mortgage. 

A  demand  by  defendant,  made  after  the  default,  for  payment  of  the  install- 
ments due,  was  a  waiver  of  the  breach  of  the  condition  of  the  mortgage; 
he  could  not  afterwards  recall  the  waiver  and  insist  upon  the  forfeiture. 
After  such  demand  and  an  offer  on  behalf  of  plaintiff  to  pay  the  amount 
demanded,  defendant  had  no  right  to  take  the  property;  and  for  such 
taking  plaintiff  would  be  entitled  to  recover  the  value  of  the  goods  so 
converted  at  the  time  of  the  conversion. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 


The  facts  are  stated  in  the  opinion. 
John  Henry  McCarthy,  for  appellant. 
H.  J.  Morris,  for  respondent. 

ALLEN,  J. — This  is  an  appeal  from  a  judgment  entered 
upon  the  verdict  of  the  jury  in  favor  of  the  plaintiff,  and 
from  an  order  denying  the  motion  for  a  new  trial. 

The  action  was  brought  for  the  conversion  of  a  quantity 
of  household  furniture  of  the  alleged  value  of  81,275.  Also 
for  insulting  and  abusing  the  plaintiff  and  injuring  her 
premises  and  other  property,  to  her  damage  in  the  sum  of 
§2,500. 

The  answer  contains  a  general  denial  and  justifies  the 
taking  of  the  furniture  under  a  chattel  mortgage. 
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It  appears  from  the  evidence  that  the  plaintiff,  in  March, 
1881,  purchased  from  the  defendant  a  bill  of  household  fur- 
niture amounting  to  $967.50,  and  paid  $125  cash,  and  gave 
a  chattel  mortgage  thereon  for  $842.50,  the  balance  of  the 
purchase  price.     The  payments  upon  the  mortgage  were  to 
be  made  in  weekly  installments  of  $20  each.     The  plaintiff 
continued  to  pay  these  installments  until  about  July  7th, 
1881;    about  which  time  there  was  an  agreement  to  the 
effect  that  the  defendant  would  re-cover  the  parlor  furni- 
ture, which  the  plaintiff  had  claimed  was  not  upholstered 
as  he  had  warranted  it  to  be.     The  plaintiff  did  not  pay  any 
further  installments;  and  there  was  due  to  the  defendant  on 
the  31st  clay  of  July,  1881,  under  the  terms  of  the  mortgage 
(according  to  his  calculation)  three  installments,  being  the 
sum  of  $60.    On  that  day  the  defendant  came  to  the  plaint- 
iff's house  with  one  Hatzel,  a  city  marshal,  and  a  large  num- 
ber of  men,  and  said  Hatzel  demanded  the  said  $60,  and 
asked  the  plaintiff's  mother,  in  her  presence,  if  she  was  pre- 
pared to  pay  it.     The  testimony  on  the  part  of  the  plaintiff 
is  to  the  effect  that  she  said  that  she  was ;  that  she  had  $60 
in  her  pocket,  and  put  her  hand  in  her  pocket  for  the  pur- 
pose of  getting  the  money  to  pay  the  marshal.     And  the 
jury  found  that  the  plaintiff's  mother  offered  to  pay  the  $60 
when  it  was  demanded  of  her  by  the  marshal.     The  plaint- 
iff claims  that  the  marshal  refused  to  receive  the  money, 
and  called  in  a  large  number  of  men,  who  took  out  the  fur- 
niture under  the  chattel  mortgage  and  property  not  covered 
by  the  mortgage,  which  belonged  to  the  plaintiff. 

Questions  were  submitted  to  the  jury,  and  they  found  : 

First.  That  the  defendant  took  from  the  plaintiff  prop- 
erty not  covered  by  the  chattel  mortgage  of  the  value  of 
$217. 

Second.  That  the  mortgaged  goods  on  the  day  of  removal 
were  of  the  value  of  $500. 

Third.  That  the  plaintiff's  mother  offered  to  pay  the  $60 
when  it  was  demanded  of  her  by  the  marshal. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $717. 

The  judge  at  the  Trial  Term,  in  denying  the  defendant's 
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application  to  compel  the  plaintiff  to  elect  for  which  cause 
of  action  she  claimed  to  recover,  committed  no  error.  Even 
if  the  motion  had  not  been  made  too  late  (American  Dock 
Co.  v.  Stanley,  40  N.  Y.  Super.  539),  it  was  in  the  discretion 
of  the  court  to  compel  such  election. 

Furthermore,  the  misjoinder  of  causes  of  action  appears 
upon  the  face  of  the  complaint ;  and  the  defendant,  as  he 
has  not  demurred  to  the  complaint  for  duplicity,  has  waived 
the  objection  and  cannot  raise  it  upon  the  trial.  As  to  the 
demurrer  interposed  at  the  trial  and  the  motion  to  strike 
out  certain  allegations  in  the  complaint,  it  is  sufficient  to 
say  that  the  only  objection  that  can  be  taken  to  the  com- 
plaint at  the  trial  is  that  a  cause  of  action  cannot  be  col- 
lected from  it,  or  that  the  court  has  not  jurisdiction.  Here 
the  court  had  jurisdiction  and  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action. 

The  evidence  as  to  the  condition  of  the  furniture  in  July 
was  properly  allowed.  It  was  material  and  competent  on 
the  question  of  the  value  of  the  property  at  the  time  of  the 
alleged  conversion,  and  the  court  stated  that  it  was  allowed 
for  that  purpose. 

There  was  no  error  in  allowing  testimony  as  to  the  de- 
fendant's representations  of  the  character  of  the  parlor  fur- 
niture at  the  time  he  sold  it,  and  of  his  promise  to  repair. 
It  was  admissible  as  explaining  the  suspension  of  the  pay- 
ment of  the  installments  and  as  bearing  upon  the  defendant's 
intention  as  to  the  waiver  of  the  default  in  the  payment  of 
the  installments. 

The  evidence  as  to  the  intoxication  of  the  defendant 
when  he  came  with  the  marshal  and  his  men  to  remove  the 
furniture,  was  admissible  as  affecting  the  reliance  to  be 
placed  upon  the  defendant's  version  of  the  transaction. 
That  it  was  admitted  for  that  purpose  appears  from  the  case. 
When  the  question  was  asked  as  to  Mr.  Willis'  condition  at 
the  time  he  came  to  the  plaintiff's  house,  the  court  asked 
the  defendant's  counsel  if  he  intended  to  offer  him  as  a  wit- 
ness. Upon  the  counsel  replying  that  he  would  be  called 
as  a  witness  the  court  allowed  the  question  to  be  answered. 
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The  testimony  as  to  the  breaking  of  locks  and  throwing 
of  clothes,  etc.,  was  properly  allowed,  as  showing  inter- 
ference by  the  defendant  with  property  not  belonging  to 
him,  and  sustaining  the  claim  that  property  was  taken  away 
by  him  belonging  to  the  plaintiff  which  was  not  covered  by 
the  mortgage. 

The  non-payment  of  the  installments  gave  the  defendant 
the  right,  under  the  terms  of  the  mortgage,  to  take  the 
property  covered  by  the  mortgage  and  sell  it,  in  satisfaction 
of  the  mortgage  debt.  He  could  claim  the  forfeiture  or  not. 
He  could  take  advantage  of  the  breach,  or  he  could  elect 
to  waive  the  forfeiture  and  regard  the  contract  to  pay  as 
still  subsisting.  He  was  at  liberty  to  take  whichever  of  the 
two  positions  he  considered  it  for  his  interest  to  take,  but 
he  could  not  take  both.  Having  once  acted,  he  cannot  be 
permitted  to  retract.  If  he  has  waived  the  breach  of  the 
condition  in  the  mortgage,  he  cannot  afterwards  recall  the 
waiver  and  insist  upon  the  forfeiture.  Now,  by  demanding 
the  sum  of  $60, — the  amount  of  the  three  installments, — I 
think  the  defendant  waived  the  forfeiture,  chose  to  recog- 
nize the  contract  to  pay  the  installments  as  still  in  existence, 
and  elected  to  extend  the  time  of  the  plaintiff  to  pay  the 
installments  due,  up  to  the  time  of  making  the  demand, 
instead  of  insisting  upon  his  forfeiture.  (Titus  v.  The 
Glen's  Falls  Ins.  (70.,  81  N.  Y.  410,  and  cases  there  cited) . 
This  was  an  action  upon  an  insurance  policy,  and  in  it  the 
law  of  forfeiture  and  waiver  is  discussed.  Judge  EARL 
says :  "  Forfeitures  are  not  favored  in  the  law,  and  this  doc- 
trine of  waiver  is  not  peculiar  to  insurance  policies,  but  is 
applicable  to  all  cases  of  forfeiture." 

As  to  leases,  the  rule  is  thus  stated  in  Taylor's  Landlord 
and  Tenant,  287  :  "  The  forfeiture  of  a  lease  by  a  breach  of 
any  other  condition,  may,  however,  be  waived  in  like  man- 
ner as  the  forfeiture  for  non-payment  of  rent,  or  a  notice  to 
quit.  For  if  the  landlord  does  any  act,  with  knowledge  of 
the  breach,  which  can  be  construed  as  an  acknowledgment 
of  a  tenancy  still  subsisting,  he  waives  the  forfeiture." 

The  proof  shows  and  the  jury  have  found  that  a  demand 
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for  the  $60  was  made.  And  the  defendant  says  he  told 
Hatzel  to  make  the  demand  for  $60,  and  that  he  was  to 
receive  it  if  it  was  paid.  If  it  was  not  paid,  he  was  to  take 
out  the  goods.  Hatzel  swears  that  he  told  Miss  Van  Loan 
that  he  came  there  to  collect  what  was  due  on  the  mortgage 
— $60  ;  being  three  installments.  And  the  jury  have  found 
that  the  plaintiff's  mother  offered  to  pay  the  $60  when  it 
was  demanded  of  her.  The  jury  have  found  that  the  de- 
fendant took  away  goods  which  belonged  to  the  plaintiff, 
and  which  were  not  covered  by  the  chattel  mortgage,  of  the 
value  of  8217.  This  was  a  question  of  fact,  depending  upon 
the  credit  which  the  juiy  gave  to  the  witnesses  who  were 
produced  before  them.  Their  verdict  upon  this  branch  of 
the  case  appears  to  be  supported  by  ample  evidence,  and 
there  is  nothing  in  the  case  to  indicate  that  it  was  the  result 
of  passion,  prejudice  or  corrupt  motives.  The  charge  of 
the  court,  that  if  there  was  a  demand  of  the  $60,  and  an 
offer  to  pay  it,  the  defendant  had  not  the  right  to  take  the 
property,  and  the  plaintiff  would  be  entitled  to  a  verdict 
for  the  value  of  the  mortgaged  goods  taken,  was  correct. 
As  the  defendant  was  a  wrong-doer,  the  plaintiff  was  enti- 
tled to  recover  the  value  of  the  goods  converted  at  the  time 
of  the  conversion. 

The  judgment  should  be  affirmed. 

VAN  HOESEN,  J.,  concurred. 
Judgment  affirmed. 


MATTHEW  WHITE,  Appellant,  against  Joseph  KUNTZ  et  aL, 
Respondents. 

(Decided  June  25th,  1885). 

By  a  composition  agreement,  several  creditors,  of  whom  plaintiff  was  one, 
agreed  to  take  in  satisfaction  of  their  debts  notes  of  the  debtors,  indorsed 
by  a  person  named  in  the  agreement,  for  one  third  of  the  amount  due  to 
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them  respectively.  Plaintiff  was  induced  to  enter  into  the  composition 
by  a  secret  agreement  by  the  indorser  of  the  notes  to  purchase  from 
plaintiff  the  notes  received  by  him  under  the  composition  for  a  larger 
amount  than  their  face.  Plaintiff  afterwards  discovered  that  the  in- 
dorser had  made  similar  agreements  with  other  creditors  to  induce 
them  to  sign  the  composition  agreement;  but,  without  attempting  to 
rescind  the  agreement  with  the  indorser,  he  Availed  until  one  of  the 
composition  notes  fell  due,  and  then  tendered  it  to  the  indorser  and 
demanded  the  price  which  the  latter  had  agreed  to  pay;  but  the  indorser 
then  refused  to  buy  the  composition  notes  from  plaintiff,  on  the  ground 
that  his  covenant  to  do  so  was  in  violation  of  law.  Held,  that  the  right 
of  plaintiff  to  recover  upon  the  original  notes  was  lost  when  he  accepted 
the  composition  notes  and  signed  the  composition  agreement;  that  his 
right  to  recover  on  the  composition  notes  was  lost  by  his  entering  into 
the  secret  agreement  with  the  indorser;  that  no  action  could  be  main- 
tained by  him  upon  that  secret  agreement;  and  that  an  action  by  him, 
seeking  to  disavow  the  composition  and  the  unlawful  agreement  with 
the  indorser,  and  to  recover  upon  the  original  notes,  could  not  be  main- 
tained, the  plaintiff  not  having,  before  the  action,  offered  to  give  up  the 
composition  notes  or  the  secret  agreement;  but  having  waited  until  the 
time  for  the  performance  of  the  unlawful  contract  had  arrived,  and  then 
attempted  to  carry  it  into  execution. 

APPEAL  from  an  interlocutory  judgment  of  this  court 
sustaining  a  demurrer  to  a  complaint. 

The  action  was  brought  by  plaintiff  on  his  own  behalf 
and  on  behalf  of  other  creditors  of  Joseph  Kuntz  and  Louis 
F.  Kuntz,  who  had  been  co-partners  in  business  under  the 
firm  name  of  J.  &  L.  F.  Kuntz,  and  who  had  entered  into  a 
composition  agreement  with  their  creditors,  including  plaint- 
iff, whereby  they  agreed  to  pay  to  each  creditor  in  full 
satisfaction  of  his  debt  one  third  of  the  amount  due  to  him, 
in  their  notes,  to  be  indorsed  by  their  father,  Michael 
Kuntz.  The  complaint  contained  various  allegations  of 
fraud  on  the  part  of  the  debtors  and  of  Michael  Kuntz, 
the  indorser  of  the  composition  notes,  by  which  plaintiff 
and  other  creditors  were  induced  to  sign  the  composition 
agreement ;  and  asked  that  it  should  be  set  aside  as  fraudu- 
lent and  void,  and  decreed  to  be  delivered  up  for  cancella- 
tion, and  for  other  relief. 

The  debtors  and  Michael  Kuntz  were  made  defendants ; 
and  they  all  demurred  to  the  complaint  on  the  grounds  that 
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the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  causes  of  action  were  improperly 
joined.  Upon  trial  of  the  issue  of  law,  the  demurrer  was 
sustained,  but  with  leave  to  the  plaintiff  to  amend  the  com- 
plaint. From  the  interlocutory  judgment  sustaining  the 
demurrer,  plaintiff  appealed  to  the  General  Term,  by  which 
the  judgment  was  affirmed. 

Thereupon  plaintiff  served  an  amended  complaint,  which 
contained  allegations  of  facts  tending  to  show  indebtedness 
of  the  defendants  Joseph  and  Louis  F.  Kuntz  to  plaintiff 
upon  two  certain  promissory  notes,  given  in  payment  for 
goods  sold  and  delivered,  which  were  due  and  unpaid,  and 
were  still  in  possession  of  plaintiff ;  that  certain  of  their 
creditors  had  executed  an  agreement  of  composition,  by 
which  said  creditors  agreed  to  take  in  satisfaction  of  their 
debt  the  debtors'  notes  for  one  third  of  the  amounts  due  to 
them  respectively,  said  notes  to  be  indorsed  by  defendant 
Michael  Kuntz ;  that  such  notes  were  accordingly  executed, 
indorsed  and  delivered  to  plaintiff  as  one  of  said  creditors ; 
that  before  plaintiff  signed  said  composition  agreement, 
defendant  Michael  Kuntz  signed  and  delivered  to  plaintiff 
another  covenant  or  agreement,  by  which  said  Michael 
Kuntz  agreed  to  purchase  from  plaintiff  such  composition 
notes,  and  to  pay  plaintiff  therefor  in  installments  a  certain 
sum  of  money  much  greater  than  the  face  of  the  notes,  and 
that  after  the  time  fixed  for  the  payment  of  the  first  such 
installment,  plaintiff  tendered  such  composition  notes  to 
defendant  Michael  Kuntz,  and  demanded  payment  of  such 
first  installment,  but  that  said  Michael  Kuntz  declined  to  pay 
said  installment,  and  declined  to  perform  said  covenant  made 
by  him,  alleging  it  to  be  null  and  void  ;  that  several  signers 
of  the  composition  agreement  were  induced  to  sign  and  did 
sign  that  agreement  under  an  agreement  and  promise  on  the 
part  of  said  Michael  Kuntz  to  pay  them  a  larger  percentage 
than  one  third  of  their  debts,  and  for  other  inducements  and 
advantages  than  were  expressed  in  said  agreement,  and  that 
Joseph  and  Louis  F.  Kuntz  had  knowledge  thereof,  and  that 
defendants  conspired  together  to  procure  plaintiff's  signature 
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and  that  of  others  to  said  agreement  fraudulently,  and  by  stip- 
ulating to  pay  certain  parties  thereto  a  larger  percentage  than 
Avas  provided  in  the  said  agreement,  and  that  such  agreements 
and  stipulations  were  fraudulently  concealed  from  plaintiff, 
and  thereby  the  signature  of  plaintiff  was  fraudulently  pro- 
cured to  be  signed  thereto,  and  that  said  composition  agree- 
ment was  null  and  void  and  of  no  binding  force  upon 
plaintiff ;  and  plaintiff  offered  to  bring  into  court  for  can- 
cellation the  composition  notes,  upon  which  no  payment 
had  been  paid  to  him,  and  the  covenant  or  agreement  of 
Michael  Kuntz;  and,  alleging  that  he  was  without  an 
adequate  remedy  at  law  iii  the  premises,  he  asked  judgment 
that  the  court  should  set  aside  and  vacate  said  composition 
agreement  and  decree  that  it  be  delivered  up  for  cancella- 
tion ;  that  the  court  should  decide  upon  the  status  and 
condition  of  the  notes  given  under  the  composition  agree- 
ment to  plaintiff  and  order  them  to  be  delivered  up  for 
cancellation  as  being  illegal  and  void  ;  that  the  court  should 
decide  upon  the  status  and  condition  of  the  covenant  and 
agreement  of  Michael  Kuntz  given  to  plaintiff,  and  should 
order  it  to  be  delivered  up  for  cancellation  ,as  being  illegal 
and  void ;  that  judgment  should  be  rendered  against  Joseph 
and  Louis  F.  Kuntz  for  the  amount  of  the  two  original 
notes  held  by  plaintiff ;  and  that  any  other  relief  should  be 
rendered  which  the  court  might  deem  consistent  with 
equity  and  good  conscience,  and  to  which  the  plaintiff 
might  be  entitled  on  the  facts  of  the  case. 

To  this  amended  complaint  defendants  also  demurred, 
upon  the  grounds  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  causes  of 
action  were  improperly  united  in  it.  At  the  hearing  of  the 
demurrer  at  Special  Term  the  following  opinion  was  ren- 
dered. 

VAN  HOESEN,  J. — What  facts  does  the  complaint  con- 
tain that  constitute  a  cause  of  action  against  Michael 
Kuntz  ? 

The  complaint  does  not  ask  for  any  relief  against  him  of 
VOL.  XIU— 19 
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any  kind.  It  simpty  alleges  that  Michael  Kuntz  covenan- 
ted and  agreed  to  buy  certain  notes  from  the  plaintiff,  and 
to  pay  him  a  certain  sum  therefor,  and  that  Michael  Kuntz 
has  refused  to  perform  such  covenant,  insisting  that  it  is 
unlawful.  If  the  plaintiff  claimed  damages  for  the  breach 
of  the  covenant,  of  course  a  cause  of  action  Avould  be  set 
out ;  but  he  makes  no  demand  for  damages.  On  the  contrary, 
he  asks  that  the  court  will  compel  him  to  deliver  the  cove- 
nant up  for  cancellation.  He  does  not  even  ask  that  Michael 
Kuntz  be  compelled  to  accept  the  covenant  after  the  court 
has  adjudged  that  it  should  be  surrendered.  This  state- 
ment of  the  contents  of  the  complaint  shows  that  Michael 
Kuntz  ought  not  to  have  been  made  a  party  to  this  action, 
and  that  there  was  not  a  cause  of  action  against  him. 

But  is  he  interested  in  the  subject  of  the  action  ?  Has 
he  a  right  or  an  interest  that  must  be  disposed'of,  in  order 
that  the  way  may  be  made  clear  for  the  recovery  by  the 
plaintiff  of  the  claim  that  is  the  subject  of  the  action  ? 

What  is  the  plaintiff's. claim?  It  is  upon  two  notes  that 
were  executed  by  Joseph  and  Louis  F.  Kuntz.  What  inter- 
est in  those  notes,  or  what  liability  upon  them,  belongs  to 
Michael  Kuntz?  None  whatever.  Why  then  should  he  be 
made  a  party  to  an  action  in  which  the  right  to  recover 
upon  those  notes  is  the  only  matter  to  be  tried? 

As  the  complaint  does  not  contain  a  cause  of  action 
against  Michael  Kuntz,  the  demurrer  that  two  causes  of 
action  are  improperly  united  must  be  overruled.  In  the 
days  of  Equity  Pleading,  a  bill  was  not  multifarious  because 
it  contained  one  good  cause  of  action  and  a  radically  insuffi- 
cient statement  of  another  cause  of  action. 

In  order  to  make  a  bill  multifarious,  it  must  contain  two 
good  causes  of  action  that  cannot  be  united  ( Varick  v. 
Smith,  5  Paige  137).  The  rule  is  the  same  in  our  present 
system  of  pleading. 

As  the  demurrer  has  not  been  handed  to  me,  I  do  not 
know  who  interposed  the  demurrer  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  If  that  demurrer  were  filed  by  Michael  Kuntz 
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separately,  it  must  be  sustained,  for  he  is  clearly  entitled  to 
judgment  dismissing  the  action  as  to  him.  But  Joseph 
Kuntz  cannot  demur  because  a  good  cause  of  action  against 
"Michael  Kuntz  is  not  set  out.  If  Michael  were  unneces- 
sarily made  a  party,  Joseph's  remedy  is  not  a  demurrer. 
Now,  with  respect  to  the  cause  of  action  on  the  two  notes 
that  are  really  the  subject  of  the  action.  The  complaint 
alleges  that  Joseph  and  Louis  F.  Kuntz  delivered  to  the 
plaintiff  two  notes,  which  he  still  holds,  and  which  have 
never  been  paid.  It  is  also  alleged  that  those  notes  were 
given  for  goods  sold  and  delivered  by  the  plaintiff  to  Jos- 
eph and  Louis  F.  Kuntz.  Upon  these  allegations  there 
could  be  no  doubt  of  the  plaintiff's  right  to  judgment.  But 
the  effect  of  those  averments  is  changed  by  other  allega- 
tions in  the  complaint.  It  is  alleged  that  Joseph  and  Louis  , 
F.  Kuntz .  failed  before  those  notes  were  paid,  that  they 
made  an  assignment  to  Michael,  their  father,  that  they 
offered  to  pay  thirty-three  and  a  third  per  cent  of  their 
indebtedness,  giving  therefor  their  own  notes,  indorsed  by 
their  father,  and  that  the  plaintiff  joined  with  other  credi- 
tors of  said  Joseph  and  Louis  in  executing  a  composition 
agreement  whereby  they  all  bound  themselves  to  accept 
thirty-three  and  one  third  per  cent  of  their  several  claims 
in  full  settlement  and  discharge  of  their  demands  against 
said  Joseph  and  Louis,  and  to  release  and  surrender  to  the 
said  Joseph  and  Louis  the  notes  and  evidences  of  debt  that 
they  (the  said  creditors)  held,  upon  the  delivery  to  them  of 
other  notes,  indorsed  by  said  Michael  Kuntz,  for  said  thirty- 
three  and  one  third  per  cent;  that  in  pursuance  of  said 
composition  agreement,  notes  for  thirty-three  and  one  third 
per  cent,  indorsed  by  said  Michael,  were  delivered  to  the 
plaintiff ;  that  the  plaintiff  was  induced  to  sign  and  enter 
into  the  composition  agreement  by  means  of  a  conspiracy  to 
which  Michael,  Joseph  and  Louis  were  parties;  that  such 
conspiracy  was  that  said  Michael  should  propose  to  the 
creditors  secretly,  and  to  each  one  separately,  as  an  induce- 
ment to  sign  said  composition  agreement,  that  he  should 
pay  a  larger  amount  than  said  thirty-three  and  one  third 
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per  cent ;  and  that,  in  the  execution  of  said  conspiracy,  the 
said  Michael  offered  to  the  plaintiff  to  buy  the  said  com- 
position notes,  and  to  pay  therefor  a  sum  greatly  in  excess 
of  the  face  of  said  notes;  that  an  agreement  or  covenant  to 
buy  and  pay  a  large  sum  for  said  notes  as  might  be  given  to 
the  plaintiff  under  the  composition  agreement  was  signed 
by  said  Michael,  and  delivered  to  the  plaintiff  before  the 
plaintiff  executed  the  composition  agreement ;  that  Michael 
concealed  from  the  plaintiff  that  he  had  made  similar  cove- 
nants with  the  other  creditors  as  an  inducement  to  them  to 
sign  the  said  composition  agreement ;  and  that  said  Michael 
afterwards  refused  to  perform  his  agreement  to  buy  said 
composition  notes  from  the  plaintiff  on  the  ground  that  his 
covenant  to  do  so  was  in  violation  of  the  law. 

Throwing  aside  the  composition  notes,  and  the  covenant 
of  said  Michael,  the  plaintiff  now  asks  that  he  may  be 
allowed  to  recover  upon  the  original  notes  that  were  given 
to  him  when  he  sold  the  malt. 

There  are  several  propositions  that  need  no  argument  to 
support  them.  The  first  is,  that  the  right  of  the  plaintiff  to 
recover  upon  the  original  notes  was  lost  when  he  accepted 
the  composition  notes,  and  signed  the  composition  agree- 
ment. 

The  second  is  that  the  plaintiff  lost  his  right  to  recover 
on  the  composition  notes,  when  he  entered  into  the  secret 
agreement  with  Michael  Kuntz,  the  intent  of  which  was  to 
secure  to  him  a  larger  proportion  than  the  thirty-three  and 
one  third  per  cent  that  he  as  well  as  the  other  creditors 
agreed  to  receive  in  satisfaction  of  their  respective  claims 
(Mallalieu  v.  Hodgson,  Eng.  L.  R.  16  Q.  B.  347). 

The  third  is  that  no  action  could  ever  have  been  main- 
tained upon  the  secret  agreement  with  Michael.  The  right 
of  the  plaintiff  to  recover  at  all  is,  therefore,  utterly  gone, 
unless  he  can  undo  all  that  passed  in  relation  to  the  com- 
position agreement  and  all  that  passed  in  relation  to  the 
secret  agreement. 

The  question,  therefore,  is:    Is  the  plaintiff  now  in  a 
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situation  to  disavow  the  composition,  and  the  agreement 
with  Michael? 

Unfortunately  for  the  plaintiff,  he  did  not  attempt  to 
rescind  the  unlawful  agreement  until  he  found  that  he 
could  not  enforce  it.  He  -waited  until  one  of  the  composi- 
tion notes  had  fallen  due,  and  then  he  presented  it  to 
Michael  Kuntz,  and  asked  him  to  buy  it,  as  the  secret  cove- 
nant provides  that  Michael  should  do. 

Before  he  brought  this  action  he  did  not  offer  to  give  up 
the  composition  notes,  or  the  secret  agreement,  but  in  the 
complaint  he  invites  the  court  to  determine  whether  or  not 
they  are  enforceable.  It  is  true  that  he  asks  that  they  be 
cancelled,  but  he  himself  has  taken  no  step  for  the  return 
of  them  to  the  makers. 

Whilst  a  contract  remains  executory,  either  party  may 
disavow  it,  on  the  ground  that  it  is  contrary  to  public  pol- 
icy, or  contrary  to  some  statute ;  and  this  is  so,  though  both 
parties  be  in  pari  delicto.  But  the  right  to  rescind  is  lost 
if  the  party  waits  until  the  time  for  the  performance  of  the 
contract  has  arrived,  and  then  attempts  to  carry  it  into 
execution. 

Repentance  that  is  not  manifested  by  one  party  till  the 
other  party  has  refused  to  carry  out  the  unlawful  agree- 
ment is  not  treated  with  favor  by  the  courts  (Taylor  v. 
Bowers,  Eng.  L.  R.  1  Q.  B.  D.  300;  Chitty  on  Contracts, 
llth  Am.  ed.  944;  Knoivlton  \.  Congress  $c.  Spring  Co., 
57  N.  Y.  518). 

The  demurrer  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  sus- 
tained. 

If  the  plaintiff  wishes  leave  to  amend,  he  may  have  it  on 
the  payment  of  the  usual  costs. 

Upon  this  decision,  an  interlocutory  judgment  was  en- 
tered sustaining  the  demurrer  and  dismissing  the  amended 
complaint,  with  leave  to  plaintiff  to  amend.  From  this 
judgment  plaintiff  again  appealed  to  the  General  Term. 
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William  Barnes,  for  appellant. 
Blumenstiel  $•  Hirsch,  for  respondent. 

ALLEN,  J. — We  think  that  the  interlocutory  judgment 
on  the  demurrer  should  be  affirmed  for  the  reasons  given  by 
the  judge  at  Special  Term.  Judgment  affirmed,  with  costs. 

As  the  question  is  an  important  one  we  are  willing  that 
the  application  heretofore  made  to  go  to  the  Court  of 
Appeals  should  be  granted. 

CHAHLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOSEPH  YOUNG,  Administrator  of  the  Goods  &c.  of  Bridget 
McCauley,  Respondent,  against  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY,  Ap- 
pellant. 

(Decided  June  25th,  1885). 

Plaintiffs  intestate  was  employed  by  a  car  company  to  clean  its  cars, 
which  were  used  in  the  business  of  defendant,  a  railroad  company,  and 
were  kept,  when  not  in  use,  in  defendant's  yards.  In  performing  her 
duty,  it  was  necessary  for  her  to  cross  defendant's  tracks,  and  she  was 
directed  by  the  agent  of  the  car  company  to  do  so,  going  wherever  there 
was  a  car  to  be  cleaned.  Held,  that,  under  the  circumstances,  she  was 
upon  the  track,  not  as  a  mere  licensee,  but  by  the  express  permission  of 
defendant  for  the  purpose  of  following  her  lawful  pursuit,  and  that  de- 
fendant owed  to  her  the  duty,  in  the  management  of  its  cars,  to  exercise 
reasonable  care  in  their  movements  so  as  to  do  her  no  injury  by  negli- 
gence. 

Deceased,  while  crossing  one  of  defendant's  tracks  to  reach  a  car  she  had 
been  directed  to  clean,  was  killed  by  being  struck  by  a  baggage  car  which 
had  been  left  standing  alone  on  the  track,  and  which  was  suddenly  put 
in  motion  by  other  cars  striking  it.  The  time  was  the  morning  of  a  flay 
in  December  ;  the  weather  was  foggy  ;  there  were  engines  in  the  yard 
emitting  smoke  and  steam  ;  many  trains  passed  in  and  out  of  the  depot 
adjoining,  and  switch  engines  were  at  all  times  employed  in  the  yard  for 
moving  cars  to  and  fro.  It  appeared  that  the  cars  by  which  the  baggage 
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car  was  struck  had  been  "  kicked  "  off  by  an  engine  and  left  to  go  by 
their  own  momentum,  to  the  depot,  under  charge  of  a  brakeman.  He 
testified  that  it  was  unusual  for  the  baggage  car  to  be  in  the  place  it 
stood;  that  he  did  not  see  it  until  it  was  struck,  and  did  not  know  it  was 
there;  that  there  was  no  signal  man  or  switchman  on  the  track  to  tell 
him  that  the  car  was  there;  that  he  intended  to  go  with  his  cars  into  the 
depot;  and  that  he  was  at  the  brake  and  had  the  cars  under  control. 
There  was  evidence  that  the  baggage  car  was  thoroughly  braked  up,  and 
that  the  brakes  were  in  good  order,  and  one  witness  testified  that  during 
his  period  of  service  in  the  yard  he  never  once  saw  a  car  struck  with 
force  sufficient  to  move  it  as  plaintiff  claimed  the  baggage  car  was  moved. 
Held,  that  the  evidence  bearing  upon  the  question  whether  the  brake- 
man  was  managing  the  cars  with  the  care  he  ought  to  have  taken,  con- 
sidering the  time,  place,  condition  of  the  atmosphere,  and  the  persons 
whose  duty  called  them  upon  the  track,  was  sufficient  to  justify  the  sub- 
mission to  the  jury  of  the  question  of  defendant's  negligence. 

It  appeared,  also,  that  the  deceased  had  knowledge  of  defendant's  manner 
of  doing  business,  and  of  the  movement  of  cars  without  signals  or  watch- 
men, and  that  she  had  been  warned  of  the  danger  and  told  that  she  must 
look  out  for  herself  ;  but  a  witness  accompanying  her  at  the  time  of  the 
accident,  testified  that  when  they  attempted  to  cross  the  track  they  saw 
the  baggage  car,  and  saw  that  there  was  no  engin-i  attached  to  it.  They 
must  have  been  at  least  ten  feet  from  the  car,  and  were  passing  over  a 
space  left  for  express  wagons  and  others.  Held,  that,  upon  this  state  of 
facts,  the  question  of  contributory  negligence  on  the  part  of  the  deceased 
was  a  proper  one  for  the  jury. 

The  exclusion  of  proof  of  »general  notification  by  defendant  to  all  per- 
sons employed  about  the  yard,  that  they  must  look  out  for  themselves 
with  respect  to  their  movements  and  the  movements  of  the  cars,  was  not 
erroneous,  proof  having  been  previously  given  of  notice  to  the  deceased 
personally  to  the  same  effect. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  op inion. 

I<\  Loomis,  for  appellant. 
D.  P.  Hayes,  for  respondent. 

ALLEN,  J. — This  is  an  appeal  from  a  judgment  entered 
upon  a  verdict,  and  from  an  order  denying  the  motion, 
upon  the  minutes,  to  set  aside  the  verdict  and  grant  a  new 
trial. 


293  COURT  OF  COMMON  PLEAS. 

Young  v.  New  York  Central  &c.  E.  K.  Co. 

The  plaintiff's  intestate,  Bridget  McCauley,  was,  on  the 
22d  day  of  December,  1882,  the  day  of  the  accident  for 
which  this  action  was  brought,  and  for  some  time  before 
had  been,  in  the  employment  of  the  Wagner  Car^Company 
on  the  premises  of  the  defendant  at  the  Grand  Central 
Depot  in  this  city,  as  a  cleaner  of  the  cars  of  that  company. 
It  appeared  that  when  the  passengers  were  discharged  from 
the  Wagner  drawing-room  cars  the  cars  were  hauled  out  of 
the  depot  and  placed  in  the  defendant's  yard.  It  was  the 
duty  of  the  cleaners  (of  whom  the  deceased  was  one)  to  go 
around  the  yard,  wherever  they  found  the  cars,  and  clean 
them,  and  in  doing  this  work  it  was  necessary  for  them  to 
cross  the  tracks  in  said  yard. 

On  the  morning  of  the  22d  day  of  December,  1882,  the 
intestate  and  one  Catharine  Harold,  who  was  also  employed 
as  a  cleaner  by  the  Wagner  Car  Company,  left  a  car  upon 
which  they  had  been  at  work  on  the  west  side  of  the  yard 
and  were  going  to  a  car  which  they  had  been  directed  to 
clean  on  the  east  side  of  the  yard.  The  morning  was  very 
foggy  and  there  were  engines  in  the  yard  which  were  emit- 
ting smoke  and  steam.  It  appeared* that  many  trains  pass 
in  and  out  of  the  Grand  Central  Depot  and  that  switch 
engines  are  at  all  times  employed  in  the  yard  for  moving 
the  cars  to  and  fro.  On  the  morning  in  question  an  empty 
baggage  car  was  standing  under  the  Forty -fifth  street  bridge. 
The  brakeman  testified  that  he  left  the  car  there  at  about 
half-past  nine,  thoroughly  braked  up,  and  that  the  brakes 
were  in  good  order.  The  space  between  the  north  end  of 
the  depot  and  the  south  end  of  this  car  was  left  so  that 
express  wagons  could  come  in  through  the  gate  and  for 
whatever  traffic  there  was  on  that  passage.  While  this  bag- 
gage car  was  standing  under  the  bridge  three  cars  belonging 
to  the  Tarrytown  train  were  hauled  as  far  north  as  Fifty- 
first  street  and  were  switched  in  on  the  track  upon  which 
the  baggage  car  was.  They  were  then  backed  by  the  engine 
as  far  as  Forty-eighth  street  and  there  "kicked"  off  and 
left  to  go  south  by  their  own  momentum.  There  was  a 
brakeman  on  the  southerly  end  of  the  car  nearest  the  depot. 
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The  brakeman  'testified  that  it  was  unusual  for  that  car  to 
be  under  the  bridge ;  that  he  did  not  see  it  until  he  struck 
it ;  that  he  did  not  know  that  the  car  was  under  the  bridge  ; 
that  there  was  no  signalman  or  switchman  on  the  track  to 
tell  him  that  the  car  was  there  ;  and  that  he  intended  to  go 
with  the  Tarrytown  cars  inside  of  the  depot ;  that  he  was 
at  the  brake  and  had  the  cars  under  control.  He  also  testi- 
fied that  this  baggage  car  was  moved  by  the  collision  about 
ten  feet.  The  intestate  and  the  other  woman  were  crossing 
the  tracks  to  the  Wagner  car  which  they  had  been  directed 
to  clean,  and  were  passing  over  the  track  between  the  bag- 
gage car  and  the  depot,  when  they  were  struck  by  the 
baggage  car  into  which  the  Tarrytown  train  had  run.  Mrs. 
McCauley,  who  was  nearest  to  the  car,  was  killed,  and  Mrs. 
Harold  injured. 

The  court,  upon  the  evidence  presented,  was  justified  in 
submitting  to  the  jury  the  questions  of  negligence  and  con- 
tributory negligence,  and  the  motion  to  dismiss  the  com- 
plaint was  properly  refused. 

The  lawful  right  of  the  deceased  to  be  upon  the  track  of 
the  defendant  at  the  place  where  the  accident  happened 
is  beyond  question.  She  was  employed  by  the  Wagner  Car 
Company  to  clean'  their  drawing-room  cars,  which  were 
used  in  the  business  of  the  defendant,  and  which  were  kept, 
when  not  in  use,  in  the  defendant's  yards  adjoining  its 
depot.  For  the  purpose  of  performing  her  duty  it  was 
necessary  for  her  to  be  in  the  depot  yard  and  to  cross  the 
defendant's  tracks.  She  was  directed  by  Fifield,  the  agent 
of  the  Wagner  Car  Company,  to  go  from  one  part  of  the 
yard  to  another,  wherever  there  was  a  car  to  be  cleaned. 

It  must  be  assumed,  under  the  circumstances,  that  the 
deceased  was  not  a  bare  licensee,  but  was  upon  the  track  by 
the  express  permission  of  the  defendant  for  the  purpose  of 
following  her  lawful  pursuit.  This  being  so,  the  defendant 
had,  in  respect  to  her,  a  clear  legal  duty  to  perform  in  the 
management  of  its  cars ;  which  duty  was  to  exercise  rea- 
sonable care  in  their  movements  so  as  to  do  her  no  injury 
by  negligence.  So  long  as  it  permitted  these  employe's  of 
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the  Wagner  Car  Company  to  be  upon  its  track,  it  was 
chargeable  with  the  knowledge  that  they  were  there  in  the 
pursuit  of  their  legitimate  duties  and  with  the  knowledge 
of  the  danger  to  human  life  from  moving  its  trains  at  this 
point,  and  "was  bound  to  such  reasonable  precaution  in 
their  management  as  ordinary  prudence  dictated  to  protect 
them"  (Barry  v.  New  York  Central  #c.  It.  R.  Co.,  92  N. 
Y.  289). 

The  negligence  of  the  defendant  is  predicated  upon  the 
conduct  of  the  brakeman  on  the  Tarrytown  cars — whether 
he  managed  them  in  the  ordinary  and  usual  mode  in  which 
the  business  of  the  company  was  transacted  in  those  yards, 
or  whether  he  managed  them  carelessly  and  negligently,  so 
that  danger  to  the  deceased  was  the  reasonable  result. 
There  was  evidence  tending  to  show  that  there  must  have 
been  some  neglect  on  the  part  of  the  brakeman  Bessemer  in 
the  management  of  these  cars.  There  is  testimony  to  show 
that  the  baggage  car  must  have  been  struck  with  unusual 
force  ;  one  witness  testifying  that  during  his  period  of  ser- 
vice in  the  yard  he  never  once  saw  a  car  struck  with  force 
sufficient  to  move  it  as  the  plaintiff  claims  this  car  was 
moved.  And  yet  the  brakeman,  as  he  testifies,  had  the  cars 
under  complete  control.  This  bears  upon  the  question 
whether  the  brakeman  was  managing  the  cars  with  the  care 
he  ought  to  have  taken,  considering  the  time,  place,  condi- 
tion of  the  atmosphere,  and  the  persons  whose  duty  called 
them  upon  the  track,  and  was  sufficient  to  justify  the  sub- 
mission to  the  jury  of  the  question  of  the  defendant's  neg- 
ligence. 

It  is  insisted  by  the  appellant  that  there  was  contributory 
negligence  on  the  part  of  the  deceased.  It  is  true  that  she 
had  knowledge  of  the  defendant's  manner  of  doing  busi- 
ness, and  the  movement  of  cars  without  signals  or  watch- 
men, and  that  she  had  been  told  that  it  was  a  dangerous 
place,  and  that  she  would  have  to  be  careful  about  crossing 
the  tracks  and  getting  around,  as  she  had  a  great  many 
tracks  to  cross  and  the  cars  were  liable  to  be  coupled  to- 
gether, and  she  would  have  to  look  out  for  herself.  But 
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the  witness  Harold  testified  that  when  they  attempted  to 
cross  the  track  they  saw  the  baggage  car ;  that  they  saw 
there  was  no  engine  attached  to  it  and  that  it  was  twenty 
feet  away.  According  to  the  defendant's  testimony,  they 
must  have  been  at  least  ten  feet  from  the  car.  They  were 
passing  over  the  space  between  the  depot  and  the  car,  which 
was  left  for  express  wagons  and  others.  There  is  nothing 
in  this  state  of  things  to  indicate  a  want  of  care.  I  think 
any  prudent  person  would  have  considered  that  he  could 
safely  cross  the  track  if  he  saw  ten  feet  above  him  an  empty 
car  without  any  engine  connected  with  it.  There  was  noth- 
ing to  create  a  sense  of  danger.  And  if  the  testimony  of 
Harold  is  true,  that  they  were  twenty  feet  away,  negligence 
could  not  be  predicated  of  the  act  of  crossing,  with  a  car  at 
that  distance  which  had  no  engine.  Such  a  condition  of 
things,  on  the  contrary,  was  calculated  to  suggest  a  sense 
of  security.  The  question  of  contributory  negligence  was, 
therefore,  a  proper  one  for  the  jury. 

The  defendant  excepted  to  the  refusal  of  the  court  to 
allow  the  witness  Ward  to  testify  whether  or  not  all  per- 
sons employed  about  the  yard,  including  the  employes  of 
the  Wagner  Company,  to  his  knowledge,  were  notified  that 
they  must  look  out  for  themselves  with  respect  to  their 
movements  and  the  movement  of  the  cars.  It  was  already 
in  proof  that  the  deceased,  upon  entering  the  employment 
of  the  Wagner  Car  Company,  had  been  notified  personally 
that  the  yard  was  a  dangerous  place,  and  that  she  must  look 
out  for  herself.  To  prove  a  general  notification  by  the  de- 
fendant to  the  persons  employed  in  the  yard  to  the  same 
effect,  could  not  have  benefited  the  defendant,  or,  I  think, 
changed  the  finding  of  the  jury  on  the  subject  of  contribu- 
tory negligence,  to  which,  if  admissible,  it  related. 

Exception  was  also  taken  to  the  admission  of  the  follow- 
ing questions : 

Q.  "  It  has  been  testified  by  Mr.  Ward  that  it  is  a  usual 
thing  in  that  yard,  in  switching  cars,  to  strike  a  stationary 
car  and  drive  it  ahead  sometimes  a  car  length,  sometimes 
three  feet,  and  that  that  occurred  there  very  frequently; 
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stated  to  be  as  often  as  one  hundred  times  a  day.  I  ask  you 
whether,  in  your  experience  there  as  a  brakeman,  you  ob- 
served that  to  be  so  ?  "...  "  Did  you  ever  know,  in  your 
experience  in  the  employment  of  the  defendants,  of  a  car 
that  was  braked,  standing  on  a  track,  to  be  driven  a  distance 
of  ten  feet  by  a  collision  with  other  cars  ?  " 

The  evidence  called  for  by  these  questions  was  competent 
to  contradict  the  witness  Ward,  who  had  testified  in  refer- 
ence to  the  collision  of  cars  in  the  yard,  and  as  to  the  dis- 
tance they  were  driven  by  such  collisions. 

An  exception  was  taken  to  the  following  instruction  to 
the  jury  in  the  charge  of  the  court :  "  The  plaintiff  claims 
the  negligence  of  the  brakeman-to  have  consisted  in  allow- 
ing the  three  cars  to  come  southward  on  the  track  at  an 
unusual  rate  of  speed,  sufficient,  when  the  collision  with  the 
baggage  car  took  place,  to  send  the  baggage  car  southward 
far  enough  to  reach  the  deceased,  and  to  inflict  upon  her 
the  injuries  of  which  she  died.  Was  that  so  ?  Whether  it 
was  or  was  not  an  unusual  and  dangerous  change,  so  to 
speak,  in  the  manner  of  transacting  business,  is  for  your 
decision."  This  was  objected  to  on  the  ground  that  it  as- 
sumed that  the  speed  of  the  cars  was  unusual,  while  there 
was  no  evidence  to  that  effect.  The  exception  is  not  well 
taken.  The  proof  was  that  the  baggage  car  was  driven  a 
distance  of  ten  feet  at  least ;  and  there  is  testimony  that 
this  is  an  unusual  distance.  This  warrants  the  inference 
that  the  speed  of  the  cars  was  an  unusual  one. 

The  case  was  submitted  to  the  jury  in  a  charge  that  was 
particularly  favorable  to  the  defendant,  and  it  does  not  ap- 
pear that  any  error  was  committed. 

The  judgment?  should  be  affirmed. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Judgment  affirmed. 
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THE  MAYOR,  ALDERMEN,  AND  COMMONALTY  OF  THE  CITY 
OF  NEW  YORK,  Appellants,  against  MORRIS -HEFT,  Res- 
pondent. 

(Decided  June  26th,  1885). 

The  Common  Council  of  the  City  of  New  York  having  no  power  to  permit 
any  encroachment  on  the  streets  of  that  city  except  the  temporary  occu- 
pation of  such  part  of  a  street  as  may  be  adjacent  to  a  lot  on  which  a 
building  is  in  course  of  construction,  an  ordinance  providing  that  no  one 
shall  be  sued  for  placing  an  incumbrance  upon  the  street,  unless  he  per- 
sists in  maintaining  it  for  ten  days  after  he  has  notice  to  remove  it,  is 
invalid. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Eighth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

PER  CURIAM  (Present,  VAN  HOESEN  and  ALLEN,  JJ.) — • 
It  is  true  that  this  ordinance  does  not  deprive  the  Depart- 
ment of  Public  Works  of  its  power  to  remove  encroach- 
ments, but  it  does  attempt  to  take  away  the  right  to  punish 
the  person  who  creates  the  incumbrance,  for  it  provides  that 
no  one  shall  be  sued  for  placing  an  incumbrance  on  a  street 
unless  he  persists  in  maintaining  it  for  a  certain  period  after 
he  has  had  notice  to  remove  it.  The  ordinance  in  effect 
gives  to  any  person  the  right  to  maintain  an  incumbrance 
for  any  period  less  than  ten  days,  for  it  declares  that  unless 
he  maintains  it  for  ten  days  after  having  been  notified  to 
remove  it,  he  shall  not  be  liable  to  an  action. 

He  may  maintain  an  encroachment  on  the  street  for  nine 
days  or  nine  days  and  a  half  without  being  liable  to  any 
action  whatever,  if  this  ordinance  be  valid.  This  cannot  be. 
The  Common  Council  is  forbidden  to  permit  any  encroach- 
ment except  the  temporary  occupation  of  such  part  of  a 
street  as  may  be  adjacent  to  a  lot  on  which  a  building  is  in 
course  of  construction.  It  is  true  that  the  ordinance  does 
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not  expressly  declare  that  encroachments  are  authorized, 
but  it  does  forbid  prosecution  of  those  who  are  guilty  of 
encroaching.  It  is  a  familiar  saying,  that  there  can  be  no 
law  without  a  sanction.  Where  a  right  exists  there  must 
be  a  way  of  protecting  it.  and  of  punishing  those  who  vio- 
late it.  When  you  take  away  the  means  of  enforcing  the 
right,  you  destroy  the  very  right  itself.  When  the  Common 
Council,  therefore,  ordained  that  a  man  might  keep  up  an 
encroachment  for  any  period  less  than  ten  days  without 
being  liable  to  an  action,  it  virtually  gave  to  all  persons  the 
liberty  to  encroach  at  their  pleasure  on  the  streets  for  less 
than  ten  days  at  a  time. 

It  is  argued  that  Justice  GEDNEY  intended  to  decide  that 
the  defendant  did  not  in  fact  ever  encroach  on  the  street, 
and  there  are  parts  of  the  record  that  give  color  to  that 
argument,  but  other  parts  of  the  record  seem  to  show  that 
he  meant  to  decide  that  the  ordinance  was  valid.  We  think 
it  better,  therefore,  to  reverse  the  judgment,  and  to  order  a 
new  trial,  without  costs. 

Judgment  reversed  and  new  trial  ordered. 


AUGUSTINE  L.  McCREA,  as  Executrix  of  the  Last  Will 
and  Testament  of  Edward  P.  McCrea,  et  aL,  Respond- 
ents, against  THE  NEW  YORK  ELEVATED  RAILROAD 
COMPANY  et  «?.,  Appellants. 

{Decided  June,  1885,  and  February  1st,  1886). 

In  an  action  for  injuries  occasioned  by  the  taking  or  impairing  of  ease- 
ments appurtenant  to  real  property  owned  by  tenants  in  common,  and 
by  maintaining  a  continuing  nuisance  to  the  same  property,  in  which  it 
appears  from  the  complaint  that  one  of  the  plaintiffs  sues,  as  execu- 
trix, in  respect  of  injuries  during  the  life-time  of  her  testator,  and  also, 
as  his  devisee,  in  respect  of  injuries  since  his  death,  the  other  tenants  in 
common  being  all  properly  joined  as  plaintiffs,  the  complaint  is  not  de- 
xnurrable  on  the  ground  of  misjoinder  of  parties  plaintiff. 
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APPEAL  from  an  interlocutory  judgment  of  this  court 
overruling  a  demurrer  to  a  complaint. 

The  facts  are  stated  in  the  following  opinion  rendered 
upon  trial  of  the  demurrer  at  Special  Term,  June,  1885. 

J.  F.  DALY,  J. — Mrs.  McCrea,  as  executrix  of  Edward 
P.  McCrea,  and  also  suing  in  her  own  right  as  devisee 
of  the  said  Edward,  is  joined  as  plaintiff  with  three  other 
persons  who,  with  the  said  Edward,  were  the  owners  as 
tenants  in  common  of  the  premises  situated  on  the  north- 
westerly corner  of  Greenwich  and  Rector  Streets,  at  the 
time  that  the  structures  of  the  elevated  railway,  which  are 
complained  of  in  this  action,  were  erected  in  Greenwich 
Street. 

It  is  argued  that  the  complaint  sets  forth  the  following 
causes  of  action : 

First,  an  action  for  damages  occasioned  by  the  taking  or 
impairing  of  easements  in  light,  air,  and  access  appurtenant 
to  the  property ;  that  these  damages  accrued  to  the  parties 
who  owned  the  premises  at  the  time  of  the  taking  of  the 
property,  that  is  to  say,  when  the  elevated  railway  structure 
was  erected ;  and  as  this  took  place  when  Edward  P.  Mc- 
Crea was  living,  the  cause  of  action  belongs  to  his  executrix 
and  to  the  surviving  tenants  in  common  with  him ;  in  an 
action  for  damages  to  the  land  all  the  tenants  in  common 
must  join  (.Dupuy  v.  Strong,  37  N.  Y.  372 ;  3  Keyes  603)  : 
Second,  a  cause  of  action  for  damages  for  a  continuing 
nuisance  in  running  trains  over  the  structure  ;  that  for  such 
damages  as  had  accrued  up  to  the  death  of  Edward  P.  Mc- 
Crea his  executrix  is  the  proper  party  plaintiff;  and  for 
such  as  accrued  since  his  death  his  devisee,  the  present 
owner,  in  common  with  the  other  tenants,  is  the  proper 
party  plaintiff.  < 

All  the  other  plaintiffs  except  Mrs.  McCrea  are  proper 
parties  to  all  the  causes  of  action  set  forth.  Mrs.  McCrea 
is  both  executrix  and  devisee,  and,  in  the  former  capacity  is 
entitled,  with  the  other  plaintiffs,  to  recover  the  damages 
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accruing  up  to  her  husband's  death,  and  in  the  latter  capa- 
city is  entitled,  with  the  other  plaintiffs,  to  the  damages 
accruing  after  his  death.  The  question  is  whether  she  can 
unite  both  her  causes  of  action  in  one  complaint,  it  being 
conceded  that  the  other  plaintiffs  might  do  so,  as  far  as  their 
recovery  is  concerned. 

Although  the  demurrer  is  for  a  misjoinder  of  parties 
plaintiff,  it  is  in  effect  a  demurrer  for  uniting  improperly 
two  different  causes  of  action  on  the  part  of  Mrs.  McCrea. 
It  would  seem  unfortunate  if  these  causes  of  action  (which 
in  this  case  are  united  in  one  individual,  although  she  is  to 
recover  in  different  capacities)  must  be  severed,  for  it  re- 
quires the  splitting  of  what  would  be  a  single  cause  of 
action  in  her  co-plaintiffs,  viz.,  the  claim  for  continuing 
damages.  I  think  we  have  authority  for  holding  that  there 
is  not  an  improper  union  of  causes  of  action,  and  conse- 
quently not  an  improper  joinder  of  parties  plaintiff. 

In  the  case  of  Armstrong  v.  Hall  (17  How.  Pr.  76),  the 
plaintiff  was  allowed  to  sustain  her  action  in  the  two  capa- 
cities of  executrix  and  of  devisee.  In  the  latter  capacity  she 
claimed  rent  of  a  farm  leased  to  the  defendant  by  her  de- 
visor, which  rent  accrued  after  the  death  of  the  latter,  and 
in  the  former  capacity  she  claimed  for  breaches  of  covenants 
in  the  lease.  The  cause  of  action  accruing  to  her  individu- 
ally was  held  not  improperly  joined  with  the  cause  of  ac- 
tion which  she  had  in  her  representative  capacity,  because 
both  demands  grew  out  of  the  same  transaction,  and  because 
the  testator,  if  living,  would  have  had  but  one  cause  of  ac- 
tion. These  reasons  apply  to  this  case. 

Demurrer  overruled,  with  leave  to  answer  on  payment  of 
costs  of  demurrer. 

From  the  interlocutory  judgment  overruling  the  demur- 
*rer  to  the  complaint,  entered  upon  the  foregoing  decision, 
defendants  appealed. 

Julien  T.  Davies  and  Qharles  A.  Gardner,  for  appellants. 
Joseph  R.  Flanders,  for  respondents. 
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LARREMORE,  Ch.  J. — This  is  an  appeal  from  an  order 
overruling  a  demurrer  to  the  complaint  and  granting  leave 
to  answer  on  payment  of  costs. 

The  demurrer  is  based  upon  the  supposition  that  there 
has  been  a  misjoinder  of  parties  plaintiff,  and  that  two 
causes  of  action  have  been  improperly  connected. 

It  is  contended  that  Mrs.  McCrea,  suing  as  executrix  of 
Edward  P.  McCrea,  and  also  in  her  own  right  as  one  of  his 
devisees,  is  improperly  joined  with  the  other  plaintiffs  in 
the  action. 

Section  490  of  the  Code  provides  that  the  demurrer  must 
distinctly  specify  the  objection  to  the  complaint.  An  ob- 
jection under  subdivisions  1,  2,  4  and  8  of  section  488  may 
be  stated  in  the  language  of  the  subdivision.  An  objection 
under  the  other  subdivisions  of  said  section  must  point  out 
the  particular  defect  relied  upon.  The  demurrer  in  this 
case  seems  to  fall  within  the  provisions  of  subdivisions  5  and 
7,  and  it  does  not  therein  appear  what  the  defect  is.  But, 
apart  from  this  objection,  it  does  appear  from  the  complaint, 
as  a  whole,  that  the  plaintiff  has  an  interest  in  the  cause  of 
action,  and  is  a  proper  party  to  its  final  determination. 
This  action  is  on  the  equity  side  of  the  court,  in  which  all 
parties  having  an  interest,  contingent  or  otherwise,  are 
required  to  be  brought  in,  in  order  to  obtain  a  final  adjudi- 
cation of  the  matters  in  dispute.  That  a  party  has  asked 
for  more  relief  than  he  was  entitled  to  is  no  ground  of  de- 
murrer. If  he  is  entitled  to  any  relief  he  is  properly  joined 
in  the  action  (Price  v.  Brown,  10  Abb.  N.  C.  67,  and  cases 
there  cited). 

The  order  appealed  from  should  be  affirmed,  with  costs. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 
VOL.  XIII— 20 
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Matter  of  Lowell. 


In  the  Matter  of  SAMUEL  J.  LOWELL,  an  Imprisoned 
Debtor. 

[SPECIAL  TERM]. 

(Decided  August  18th,  1885). 

Discharge  from  imprisonment  should  not  be  granted  to  a  debtor  who, 
having  obtained  money  by  false  pretenses,  has  spent  it  in  maintain- 
ing himself  and  family,  knowing  that  the  person  from  whom  he  so 
obtained  it  must  lose  it;  or  who,  having  acquired  money  subsequent  to 
incurring  the  liability  on  a  judgment  for  which  he  is  imprisoned,  invests 
such  money  in  real  property  in  the  name  of  his  wife,  even  though  his 
purpose  in  so  doing  is  to  reimburse  her  for  money  of  hers  received  by  him 
years  before  and  taken  and  used  by  him  as  his  own  without  objection  on 
her  part. 

APPLICATION  for  discharge  of  a  debtor  imprisoned  under 
execution. 

The  facts  are  stated  in  the  opinion. 
Jacob  Fromme,  for  petitioner. 

Edward  P.  Wilder,  for  Jason  S.  Hoffman,  judgment 
creditor. 

VAN  HOESEN,  J. — In  the  Matter  of  Finch  (59  How.  Pr. 
145),  Judge  VAN  VORST  decided  that  the  proceedings  of 
the  imprisoned  debtor  had  not  been  just  and  fair,  because 
he  had  spent  upon  his  family  the  proceeds  of  property  that 
had,  to  his  knowledge,  been  obtained  by  theft  from  the 
judgment  creditor.  The  debtor  himself  had  not  committed 
the  theft,  but  he  had  been  informed  of  it  before  he  used  the 
avails  of  the  property  for  the  support  of  his  family.  The 
learned  judge  was  of  opinion  that  an  imprisoned  debtor  who 
knowingly  appropriates  to  his  own  use  the  property  of 
which  his  judgment  creditor  has  been  deprived  by  embezzle- 
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merit  should  be  deemed  guilty  of  disposing  of  that  property 
with  intent  to  injure  and  defraud  the  creditor,  though  the 
use  that  he  makes  of  it  would  be  perfectly  innocent  if  the 
property  were  honestly  his  own.  Judge  VAN  VORST  in 
giving  his  opinion  referred  with  approval  to  the  decision  of 
Judge  J.  F.  DALY  in  the  Roberts  case  (8  Daly  95;  59 
How.  Pr.  136),  in  which  Judge  DALY  had  given  with  great 
clearness  and  force  his  construction  of  the  meaning  of  the 
words  "  if  the  proceedings  of  the  debtor  are  just  and  fair." 

In  the  Matter  of  Fowler  (8  Daly  548),  I  followed  the 
decision  in  the  Roberts  case,  though  I  said  that  I  thought 
Judge  DALY  in  the  Roberts  case  had,  in  some  obiter  obser- 
vations, misconceived  the  meaning  of  the  statute. 

In  my  opinion  an  imprisoned  debtor,  who  had  never 
received  any  part  of  the  property  that  the  judgment  credi- 
tor had  lost  through  larceny  and  fraud,  could  not  be  said  to 
have  disposed  of  that  property  with  intent  to  defraud  the 
creditor.  The  rule  with  respect  to  debtors  who  had  ac- 
tually received  the  property  of  the  judgment  creditor  or  its 
avails  was,  in  my  opinion,  different;  for  a  disposition  of 
such  property  with  intent  to  defraud  the  creditor  might 
fairly  be  inferred  when  the  debtor  used  it  for  his  own  pur- 
poses, and  in  such  a  way  as  to  place  it  beyond  the  reach  of 
the  creditor.  The  fraudulent  disposition  of  the  property 
which  the  law  was  intended  to  punish  must  take  place  after 
the  property  has  passed  under  the  control  of  the  fraudulent 
debtor.  Though  the  demand  upon  which  judgment  was 
recovered  were  a  debt  fraudulently  contracted  or  a  claim 
for  damages  for  deceit,  the  discharge  of  the  debtor  from 
imprisonment  under  an  execution  could  not  be  denied, 
unless  it  were  shown  that  he  had  at  some  time  made  away 
with  his  property,  with  intent  to  benefit  himself  or  his  fam- 
ily in  the  future  or  with  intent  to  injure  and  defraud  the 
creditor.  The  property  may  be  disposed  of  before  the  judg- 
ment creditor  knows  that  he  has  been  defrauded,  and  before 
he  contemplates  bringing  an  action,  but  in  order  to.  bar  a 
discharge,  property  must  be  disposed  of  by  the  debtor,  and 
that  property  must  be  his  own. 
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In  the  curious  case  of  Suydam  v.  Belknap  (20  Hun  87), 
the  General  Term  of  the  Supreme  Court  held  that  if  a 
trustee  embezzled  the  trust  estate,  he  acquired  no  title  to  it, 
and  consequently  it  was  not  his  own  property  that  he  dis- 
posed of  when  he  appropriated  the  trust  fund  to  his  own 
use,  and  for  this  reason  they  held  that  a  discharge  could 
not  be  denied  to  a  trustee  who  had  converted  the  trust 
estate  to  his  own  purposes.  It  may  be  a  question  whether 
a  thief  should  be  permitted  to  escape  punishment  by  alleg- 
ing that  he  did  not  acquire  a  valid  legal  title  to  the  goods 
he  stole.  And  it  may  also  be  a  question  as  to  whether  the 
trustee,  Belknap,  did  not  have  a  legal  title  to  the  estate  he 
held  in  trust.  But,  waiving  those  matters,  it  seems  to  fol- 
low from  the  reasoning  of  the  Supreme  Court  in  Suydam  v. 
Belknap  that  if  Belknap  had  acquired  the  title  to  the  prop- 
erty he  would  not  have  been  discharged,  though  he  had  lost 
the  property  or  spent  it  before  he  was  arrested,  so.  that  it 
was  no  longer  in  his  power  to  surrender  it  to  the  judgment 
creditor. 

The  difficulty  in  these  cases  is  to  discover  the  intent  with 
which  the  debtor  had  disposed  of  his  property.  There  is 
not,  in  my  opinion,  a  conclusive  presumption  in  all  cases 
that  the  debtor  who  obtains  property  fraudulently  has 
fraudulently  disposed  of  it  because  he  is  not  able  at  the 
time  he  applies  for  his  discharge  to  surrender  it  to  his  cred- 
itor. If,  by  inevitable  accident,  or  without  fault  on  his 
part,  he  has  been  deprived  of  the  property,  it  cannot  be  said 
that  he  has  disposed  of  it.  But  if  it  appears  that  he  has 
disposed  of  the  property,  the  question  arises,  With  what 
intent?  In  answering  that  we  apply  the  rule  that  a  man 
intends  the  obvious  consequences  of  his  own  acts ;  and  the 
court  must  draw  its  conclusions  as  to  the  intent  from  the 
facts  that  are  in  evidence.  If  a  debtor  uses  the  money 
that  he  obtains  by  fraud  in  maintaining  himself  and  his 
family,  knowing  that  the  creditor  must  be  the  loser,  may 
not  the  courts  infer  that  he  disposed  of  that  property  with 
intent  to  injure  and  defraud  that  creditor?  Of  course, 
there  may  be  circumstances  that  may  show  that  the  debtor's 
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intentions  in  disposing  of  the  property  were  not  dishonest, 
and  that  he  had  no  good  reason  to  believe  that  the  creditor 
would  suffer,  though  the  property  was  disposed  of.  Such 
cases  may  perhaps  occur,  and  when  they  do  the  court  will 
deal  with  them.  But  the  statute  ought  not  to  be  so  con- 
strued as  to  permit  the  thief  and  the  swindler,  after  spend- 
ing fourteen  days  or  ninety  days  on  the  jail  limits,  to  snap  his 
fingers  at  the  victim  and  say :  "  It  is  true  that  I  spent  the 
money  of  which  I  defrauded  you  in  getting  the  luxuries  and 
the  necessaries  of  life,  but  I  have  not  kept  any  of  it,  nor 
have  I  made  any  of  it  over  for  my  family  or  myself.  The 
use  of  your  money  for  my  gratification  does  not  prove  that 
I  disposed  of  it  with  fraudulent  intent,  and  you  cannot,  if 
you  would,  prevent  my  discharge." 

Applying  to  this  case  the  rule  that.  I  think  controlling, 
the  discharge  must  be  refused.  Lowell  obtained  Hoffman's 
money  by  false  pretenses,  and  spent  it,  intending  that  Hoff- 
man should  lose  it  and  be  injured  by  the  loss.  Again,  he 
received  other  moneys  which  he  used  in  buying  property  in 
the  name  of  his  wife.  He  and  his  wife  are  residents  of 
New  Jersey.  They  were  formerly  residents  of  Massachu- 
setts. Lowell  says  that  in  Massachusetts  he  reduced  to 
possession  certain  moneys  that  belonged  to  his  wife.  Those 
moneys  he  used  as  his  own.  Years  afterwards,  he  moved 
to  New  Jersey,  but  conducted  business  in  New  York. 
Subsequent  to  the  incurring  of  his  liability  to  Hoffman  he 
obtained  a  considerable  sum  of  money.  This  money  he 
invested  in 'New  Jersey,  in  the  name  of  his  wife.  He  says 
he  did  so  because  he  wished  to  repay  to  her  the  money  that 
he  had  received  on  her  account  in  Massachusetts.  I  see 
nothing  to  warrant  the  belief  that  he  considered  himself  his 
wife's  debtor  before  he  determined  to  invest  his  suddenly 
acquired  money  in  her  name.  He  says  that  his  wife  some- 
times did  not  know  at  what  times  he  received  the  moneys 
that  belonged  to  her.  He  took  them  without  objection  on 
her  part,  and  used  them  as  his  own.  When  he  invested 
these  moneys  in  her  name  he  left  himself  without  the  means 
of  paying  his  debts.  Such  a  provision  for  the  wife,  under 
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such  circumstances,  even  though  the  purpose  of  the  husband 
was  to  reimburse  his  wife  for  money  of  hers  that  he  had  used 
in  supporting  her  and  himself,  seems  to  me  to  be  making 
over  property  "  for  the  future  benefit  of  himself  and  his 
family." 

The  discharge  should  be  denied. 

Application  denied. 


In  the  Matter  of  the  Assignment  of  JACOB  S.  COHEN  et  al. 
to  SAMUEL  P.  HYMAN  for  the  Benefit  of  Creditors. 

[SPECIAL  TERM]. 

(Decided  September,  1885). 

Upon  an  application  for  removal  of  an  assignee  under  a  general  assign- 
ment by  copartners  for  benefit  of  their  creditors,  it  appeared  that  one 
of  the  three  assignors  had  left  the  state  and  his  exact  whereabouts  were 
unknown.  Held,  that  under  the  General  Assignment  Act,  which  re- 
quires, upon  such  application,  "  due  notice  of  not  less  than  five  clays  to 
the  assignor,"  notice  should  be  served  upon  the  assignors  within  the 
state  in  the  ordinary  way,  and  Tipon  the  absent  assignor,  by  depositing 
the  notice  in  the  post  office  addressed  to  him  at  his  last  known  place  of 
residence,  giving  double  the  time  required  by  the  statute. 

• 

APPLICATION  for  the  removal  of  an  assignee  under  a  gen- 
eral assignment  for  benefit  of  creditors. 

The  facts  are  stated  in  the  opinion. 

CHARLES  P.  DALY,  Chief  Justice. — Where  a  statute 
declares  what  is  to  be  done  in  giving  notice,  it  must  be 
strictly  followed.  But  except  in  those  particulars  which 
the  statute  specifies,  everything  else  in  reference  to  the 
notice  is  under  the  control  of  the  courts.  All  that  the  stat- 
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ute  here  specifies  is,  that  due  notice  of  not  less  than  five 
days  of  the  motion  to  remove  the  assignee  is  to  be  given  to 
the  assignor.  Where  the  term  "  due  notice  "  is  used  in  a 
statute,  it  is  generally  understood  as  referring  to  the  length 
of  time  that  is  to  be  given  (Wade  on  the  Law  of  Notice 
§  1324),  and  it  has  no  greater  signification  here,  where  the 
length  of  time  is  fixed  by  the  statute.  The  act  simply  pro- 
vides for  a  notice  to  the  assignor,  but  in  this  case  there  are 
three  assignors,  one  of  whom  has  left  the  state,  and  whose 
whereabouts  are  unknown,  further  than  that  he  is  some- 
where in  Florida. 

The  only  interest  the  assignors  have  under  the  assign- 
ment is  the  possibility  that  something  may  remain  after  the 
payment  of  their  creditors,  to  which  they  would  be  entitled 
— an  interest  which  would  be  a  joint  interest — and  where 
parties  have  a  joint  interest,  as  in  the  case  of  partners,  ser- 
vice of  notice  upon  one  has  been  regarded  as  equivalent  to 
notice  to  all  (1  Wood's  Collyer  on  Partnership  715  ;  Brown 
v.  Turner,  15  Ala.  832  ;  Carman  v.  Townsend,  6  Wend.  206). 
But  as  this  is  a  statutory  provision,  there  may  be  some  doubt 
as  to  whether  this  rule  would  apply  to  it,  and  I  think  the 
better  course  is  to  hold  that  the  notice  should  be  given  to 
each  of  the  assignors.  As  two  of  them  are  within  the  state, 
it  can  be  served  upon  them  in  the  ordinary  way,  and  as  re- 
spects the  remaining  one,  who  has  left  the  state,  and  whose 
precise  whereabouts  are  unknown,  the  service  may  be  such 
as  the  court  shall  direct,  there  being  nothing  in  the  statute 
as  to  the  service  of  notice,  except  that  the  time  is  to  be  at 
least  five  days.  We  would  not,  in  such  a  case,  be  justified 
in  applying  the  provision  made  in  the  act  for  giving  notice 
to  creditors  residing  out  of  the  state,  for  that  notice  is  by  an 
advertisement  once  a  week  for  six  weeks ;  while  the  pro- 
vision under  consideration  here  is  for  a  notice  of  not  less 
than  five  days,  and  the  delay  incurred  for  such  a  length  of 
time  as  six  weeks  might  be  a  very  serious  matter  in  cases 
where  the  assignee  had  misconducted  himself,  and  where  his 
prompt  removal  was  essential  to  preserve  the  assigned  prop- 
erty, and  secure  the  faithful  administration  of  the  trust. 
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As  the  statute  has  made  no  pro  vision  for  a  case  like  this — 
of  an  assignor  who  left  the  state,  and  yet  requires  notice — I 
think  the  proper  course  is  to  follow  as  nearly  as  possible  the 
provision  of  the  Code  respecting  the  service  of  notices  and 
other  papers  in  actions  ;  that  is,  by  depositing  the  notice,  as 
provided  in  section  797,  in  the  post  office,  addressed  to  the 
absent  assignor,  at  his  last  known  place  of  residence,  giving 
double  the  time,  as  required  by  the  next  section,  which 
would  in  this  case  be  ten  days.  It  is  true  that  such  a  ser- 
vice is  a  mere  formality,  but  when  the  party  to  be  served 
has  left  the  state,  and  his  whereabouts  are  unknown,  it  is 
all  that  the  circumstances  of  the  case  will  admit  of. 

As  the  statute  requires  that  notice  of  the  motion  shall  be 
given,  and  has  not  in  a  case  like  this  provided  how  it  is  to 
be  served,  all  that  the  court  can  do,  in  compliance  with  the 
statute,  is  to  direct  the  kind  of  notice  to  be  given,  even 
though  it  be  but  a  mere  formality  ;  for  it  is  very  plain  that 
the  statute  did  not  intend  that  creditors  should  be  deprived 
of  the  right  which  it  gives  them,  to  have  an  assignee  re- 
moved who  has  misconducted  himself,  or  is  incompetent, 
because  notice  cannot  be  brought  home  to  the  knowledge 
of  an  assignor  who  has  left  the  state,  and  whose  place  of 
abode  -could  not  be  ascertained  after  diligent  inquiry. 

Order  accordingly. 


In  the  Matter  of  the  Assignment  of  RILEY  A.  BRICK  to 
ROBERT  CAMPBELL  for  the  Benefit  of  Creditors. 

[SPECIAL  TERM]. 

(Decided  November,  1885). 

The  provision  of  section  2268  of  the  Code  of  Civil  Procedure  that,  for  a 
neglect  or  refusal  to  obey  an  order  of  the  court  requiring  the  payment 
of  a  specified  sura  of  money,  where  the  court  is  satisfied  by  proof  by  affi- 
davit that  a  personal  demand  thereof  has  been  made,  and  that  payment 
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thereof  has  been  refused  or  neglected,  a  warrant  may  issue  to  commit 
the  offender  to  prison,  applies  to  an  order  made  by  the  court,  which,  after 
finding  that  an  assignee  under  a  general  assignment,  for  benefit  of  crea*u> 
ors  has  in  his  hands  a  certain  amount  of  money,  directs  him  to  pay  out 
of  it  a  certain  sum  to  a  preferred  creditor;  although  his  refusal  is  upon 
the  ground  that  if  lie  complies  with  the  order  he  may  not  in  the  end  have 
money  enough  to  pay  all  the  expenses  incident  to  the  trust;  the  conclu- 
sion of  the  court,  after  hearing  him  fully  upon  the  facts,  being  otherwise. 

APPLICATION  to  compel  payment,  by  an  assignee  under 
a  general  assignment  for  the  benefit  of  creditors,  of  a  claim 
preferred  in  the  assignment. 

The  facts  are  stated  in  the  opinion. 

CHARLES  P.  DALY,  Chief  Justice. — If  the  statutory  en- 
actments had  remained  the  same  as  they  were  when  the 
Special  Term  case  of  Radtke  (10  Daly  119),  was  decided, 
I  should,  as  a  matter  of  course,  follow  that  case,  it  being  a 
rule  of  this  court  for  the  judge  at  Special  Term  session,  un- 
less it  has  been  questioned  or  reversed  by  the  General  Term. 
After  the  decision  in  that  case  was  made,  however,  the 
2268th  section  of  the  Code  was  enacted,  which  provides  that 
where  an  order  of  the  court  is  made  requiring  the  payment 
of  a  specified  sum  of  money,  and  the  court  is  satisfied  by 
proof  by  affidavits  that  a  personal  demand  has  been  made 
of  it,  and  payment  has  been  refused  or  neglected,  a  warrant 
may  issue  to  commit  the  offender  to  prison  until  the  money 
is  paid,  or  he  is  discharged  according  to  law. 

This  provision  applies  to  the  present  case,  and  is  in  no 
way  affected  by  a  decision  made  before  it  was  enacted. 
Taking  this  comparatively  recent  provision  of  the  Code,  in 
connection  with  what  has  been  held  in  Seaman  v.  Duryea 
(11  N.  Y.  324),  Baucus  v.  Stover  (89  N.  Y.  1)  and  in  the 
Matter  of  Snyder  (34  Hun  302),  I  am  satisfied  that  the 
creditor  is  in  this  case  entitled  to  the  remedy  applied  for. 

The  court,  after  a  full  hearing,  upon  due  notice  to  the 
assignee,  has  found  that  he  has  a  certain  amount  of  money 
in  his  hands,  out  of  which  it  has  directed  him  to  pay  a  cer- 
tain sum  to  a  preferred  creditor,  and  his  refusal  is  based 
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upon  his  own  conclusions,  that  if  he  complies  with  the  order 
he  may  not  in  the  end  have  money  enough  in  his  hands  to 
pay  all  the  expenses  incident  to  the  trust.  The  conclusion 
of  the  court,  after  hearing  him  fully  upon  the  facts,  is  other- 
wise, and  he  must,  therefore,  either  comply  with  the  order 
made  or  appeal  from  it,  giving  security,  it  being  a  direct 
order  requiring  him  to  pay  a  certain  sum  of  money  which 
he  has  in  his  hands  belonging  to  the  trust. 

Order  accordingly. 


MICHAEL  FAY,  Plaintiff,  against  HENRY  MUHLKER, 
Defendant. 

[SPECIAL  TERM]. 

(Decided  December  7th,  1885). 

Pending  the  trial  of  an  action  before  a  referee,  plaintiff,  upon  leave 
granted,  served  an  amended  complaint,  to  which  defendant  demurred, 
and  the  issue  of  law  arising  thereupon  was  referred  to  the  same  referee. 
After  hearing  upon  the  demurrer,  the  referee  reported  that  the  demurrer 
should  be  overruled,  and  directed  judgment  for  plaintiff,  with  leave  to 
defendant  to  answer  on  payment  of  the  costs  of  the  action.  Held,  that 
the  costs  so  required  to  be  paid  did  not  include  an  allowance  under  sec- 
tions 3252,  3253  of  the  Code  of  Civil  Procedure,  as  the  judgment  on  the 
report  was  not  a  final  judgment;  and  that  only  costs  accrued  since  the 
filing  of  the  complaint  were  included,  and  not  costs  arising  under  the 
former  pleading. 

The  time  for  which  fees  are  to  be  allowed  to  a  referee  upon  the  trial  of  an 
issue  of  law,  as  time  "  spent  in  the  business  of  the  reference,"  under 
section  3296  of  the  Code  of  Civil  Procedure,  is  a  reasonable  time  for  the 
examination  of  the  questions  of  Jaw  submitted  to  him,  to  be  determined 
by  the  nature  of  the  case  or  the  questions  he  had  to  pass  upon. 

MOTION  for  new  taxation  of  costs. 
The  facts  are  stated  in  the  opinion. 
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CHARLES  P.  DALY,  Chief  Justice. — The  judgment  to  be 
entered  upon  the  report  of  the  referee  is  an  interlocutory 
one,  for  a  final  judgment  cannot  be  entered  until  after  there 
has  been  a  failure  to  comply  with  the  condition  upon  which 
the  plaintiff  was  allowed  to  answer  (Lieyeou  v.  McCrackan, 
22  Hun  69),  and  if  the  condition  is  complied  with  there 
will  be  no  such  judgment.  The  allowance,  therefore,  pro- 
vided for  by  sections  3252,  3253,  can  form  no  part  of  the 
costs  of  the  action  required  by  the  referee  to  be  paid ;  for 
by  the  Code  it  is  given  to  the  plaintiff,  "  if  a  final  judg- 
ment is  rendered  in  his  favor,"  and  there  is  no  final  judg- 
ment yet,  and  as  I  have  said,  there  can  be  no  such  final 
judgment  as  the  referee  has  provided  for,  if  the  condition 
he  imposed  is  complied  with. 

"  Costs  of  the  action  "  necessarily  means  costs  that  have 
accrued  since  the  filing  of  the  amended  complaint,  and  do 
not  include  costs  under  the  former  pleading,  for  I  take  it  for 
granted  that  the  referee  did  not  mean,  in  relieving  the  de- 
fendant from  the  demurrer  to  the  amended  complaint,  to 
impose  upon  him  costs  arising  under  the  former  pleadings, 
which  the  plaintiff  had  abandoned  by  the  amendment  of 
his  complaint,  which  amendment  disposed  of  the  defendant's 
former  answer,  and  compelled  him  to  plead  anew. 

The  costs  upon  the  new  issues  created  by  the  last  amend- 
ment of  the  complaint  are,  for  all  proceedings  from  the 
filing  of  that  amended  complaint  and  before  notice  of  trial, 
$25,  and  for  all  proceedings  after  notice  of  trial  and  before 
trial,  $15.  No  notice  of  trial  or  of  argument  was  given  by 
either  party,  and  this  $15,  therefore,  was  erroneously  taxed. 
The  imposition  of  costs  of  the  action  upon  overruling  a  de- 
murrer and  allowing  the  defendant  to  answer  over,  is  oner- 
ous and  seldom  imposed.  The  condition  imposed,  therefore, 
in  this  case,  will  be  strictly  construed. 

The  $10  for  two  days  necessarily  occupied  upon  the  trial 
of  the  issue  was  erroneously  taxed.  The  provision  allow- 
ing this  in  section  3251  relates  solely  to  the  trial  of  issues 
of  fact,  and  this  was  an  issue  of  law,  the  argument  or  trial 
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of  which,  moreover,  occupied,  according  to  the  affidavit, 
only  an  afternoon  session. 

The  referee's  charge  is  excessive.  What  he  had  to  deter- 
mine upon  the  demurrer  appears  by  his  opinion,  and  could 
not  require  much  investigation,  or  involve  much  delibera- 
tion. He  says  that  after  the  demurrer  was  argued,  he 
"  necessarily  spent  at  least  twelve  days  in  the  business  of 
the  reference,  in  the  examination  of  the  brief,  and  the  ques- 
tions of  law  raised  by  the  demurrer,  and  two  days  in  the 
preparation  of  his  report."  If  he  did,  he  cannot  expect  the 
litigants  to  pay  him  for  it.  He  can  only  be  allowed  a  rea- 
sonable time  for  the  examination  of  the  questions  of  law 
submitted  to  him  ;  for  if  this  were  not  so,  it  would  be  in 
the  power  of  a  referee  to  prolong  his  investigation  or  delib- 
eration to  any  length  of  time  to  enhance  his  own  compensa- 
tion. What  would  be  a  reasonable  time  is  to  be  determined 
by  the  nature  of  the  case  or  the  questions  the  referee  had  to 
pass  upon. 

So  far  as  I  can  judge  from  the  referee's  opinion  here,  for 
the  pleadings  are  not  before  me,  there  were  only  two  ques- 
tions arising  upon  the  face  of  the  pleadings,  and  they  did 
not  demand  any  investigation  beyond  the  examination  of 
the  complaint,  which  could  not  have  required  much  time 
for  deliberation,  for  the  first  of  them  had  already  been  de- 
cided in  the  case  cited  by  the  referee  in  his  opinion,  and  the 
other,  which  I  confess,  I  do  not  fully  understand  from  his 
opinion,  would  seem,  from  what  the  referee  says  respecting 
it,  to  have  cost  him  but  little  trouble. 

In  Rothschild  v.  Warner  (4  Law  Bull.  28),  the  referee 
claimed  to  have  been  engaged  24  days,  but  as  there  were 
but  two  sittings  and  three  adjournments,  Judge  BARRETT 
allowed  him  for  these  and  four  days  for  the  consideration  of 
his  report  and  the  findings.  I  will  allow,  in  the  present 
case,  three  days  for  the  examination  of  the  questions  raised 
by  the  demurrer,  and  for  making  the  report,  which,  in  my 
judgment,  is  ample. 

The  payment  of  the  referee's  fees  for  the  seven  meetings 
or  adjournments  which  took  place  before  the  referee,  under 
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the  former  issue,  which  was  abandoned  by  the  plaintiff, 
form  no  part  of  the  condition  imposed  upon  the  defendant 
upon  being  allowed  to  answer  the  subsequently  amended 
complaint.  During  these  meetings  the  plaintiff  applied  for 
the  amendment  of  his  complaint,  which  was  allowed  by  the 
referee,  and  upon  the  defendant  demurring,  an  order  was 
entered  referring  the  new  issue  thereby  created  to  the  same 
referee.  It  is  the  costs  arising  under  this  new  issue  that  the 
defendant  has  to  pay.  It  is  for  the  plaintiff  and  not  for  the 
defendant  to  pay  the  fees  of  the  referee  for  sittings  or  ad- 
journments under  an  issue  which  became  fruitless  through 
the  plaintiff's  own  act. 

Order  accordingly. 


HENRY  BESTE  et  aZ.,  Appellants,  against  HENRY  S.  BURGER 
et  al.,  Respondents. 

(Decided  December  7th,  18S5). 

After  the  death  of  one  memlfer  of  an  insolvent  co-partnership,  an  assign- 
ment of  the  co-partnership  property  for  the  benefit  of  creditors,  with 
preferences,  made  by  the  surviving  partners  with  the  assent  of  th«  per- 
sonal representatives  of  the  deceased  partner,  may  be  valid,  both  as 
between  the  surviving  partners  and  the  creditors  of  the  firm,  and  the 
surviving  partners  and  the  personal  representatives  of  the  deceased 
partner. 

One  of  the  members  of  a  co-partnership  died,  leaving  a  will,  in  which  he 
named,  as  executors,  one  of  his  co-partners  and  another  person;  but  the 
latter  did  not  qualify  as  executor,  and  the  co-partner  named  became  the 
sole  acting  executor.  After  his  death,  and  before  the  executor  had 
qualified  as  such,  the  surviving  partners,  the  firm  being  insolvent,  made 
a  general  assignment  for  benefit  of  creditors,  with  preferences  to  a  large 
amount.  The  partner  named  as  executor  united  with  the  other  surviv- 
ing partners  in  the  execution  of  the  assignment,  and  the  person  named 
as  his  co-executor,  but  who  did  not  qualify,  advised  and  approved  the 
assignment.  Held,  that  upon  these  facts,  the  consent  and  sanction  of 
the  personal  representatives  of  the  deceased  partner  were  sufficiently 
shown  to  sustain  the  assignment;  and  that  their  action  in  approving  the 
assignment  by  the  surviving  partners  was  not  in  excess  of  their  powers 
us  executors,  notwithstanding  the  statutory  restriction  (2  R.  S.  71  §  16), 
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that  no  executor  named  in  a  will,  shall,  before  letters  testamentary  are 
granted,  have  power  to  dispose  of  or  interfere  with  the  estate  of  the 
testator. 

An  assignment  by  co-partners  for  the  benefit  of  their  creditors  is  not 
rendered  invalid,  by  a  provision  authorizing  the  assignee  to  sign  the  oo- 
partership  name  to  checks,  drafts,  etc.,  where,  by  the  terms  of  the  assign- 
ment, this  can  only  be  done  when  it  is  necessary  to  carry  into  effect  the 
object,  design,  and  purpose  of  the  trust,  and  where  such  power  can  only 
be  used  in  the  interest  of  the  estate  and  of  the  creditors. 

The  rule  that  a  declaration  of  a  grantor,  made  after  his  conveyance,  cannot 
be  given  in  evidence  against  the  interests  of  a  third  party  under  it, 
applies  to  admissions  by  assignors  in  an  assignment  for  benefit  of  credit- 
ors, of  fraudulent  acts  on  their  part  tending  to  vitiate  the  assignment. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  upon  a  trial  by  the  court  without  a 


The  facts  are  stated  in  the  following  opinion  of  the  judge 
before  whom  the  case  was  tried  at  the  Special  Term. 

ALLEN,  J.  —  This  is  an  action  in  the  nature  of  a  creditors' 
bill,  brought  by  the  plaintiffs,  who  are  judgment  creditors 
of  the  defendants  Burger,  Hurlbut  and  Healy,  against  the 
said  defendants  Burger,  Hurlbut  an^d  Healy  and  Frank  H. 
Platt,  to  set  aside  an  assignment  dated  the  llth  day  of  Sep- 
tember, 1884. 

The  defendants,  Burger,  Hurlbut  and  Healy,  and  one 
John  A.  Livingston,  were  co  -partners,  carrying  on  business 
in  the  city  of  New  York,  under  the  firm  name  of  Burger, 
Hurlbut  &  Livingston.  On  the  1st  day  of  September,  1884, 
Livingston  died,  leaving  the  said  Burger,  Hurlbut  and 
Healy,  his  survivors,  and  leaving  a  last  will  and  testament, 
which  named  the  defendant,  Healy,  and  one  Davison,  as 
executors.  The  will  was  probated  on  the  15th  of  Novem- 
ber, 1884,  and  letters  testamentary  granted  and  issued  to 
the  said  defendant  Healy.  The  co-executor,  Davison,  did 
not  qualify,  and  Healy  became,  and  has  always  been,  the 
sole  acting  executor. 

On  the  llth  day  of  September,  1884,  the  surviving  part- 
ners, to  wit,  the  defendants  Burger,  Hurlbut  and  Healy, 
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made  a  general  assignment  to  the  defendant  Frank  H.  Platt, 
in  trust  for  the  payment  of  the  debts  of  the  said  firm  of 
Burger,  Hurlbut  &  Livingston,  and  the  individual  debts  of 
the  said  firm  of  Burger,  Hurlbut  and  Healy.  The  assign- 
ment contains  preferences  to  a  large  amount,  and  provides 
that,  after  the  payment  of  the  preferred  creditors,  the  sur- 
plus remaining  shall  be  applied  to  the  payment  of  the  other 
co-partnership  debts,  ratably  to  their  several  amounts.  The 
defendant  Platt  accepted  the  trust,  and  has  since  continued 
to  act  as  assignee. 

The  judgments  of  the  plaintiffs  were  recovered  against 
the  defendants,  Burger,  Hurlbut  and  Healy,  as  surviving 
partners  of  the  said  firm,  on  the  llth  and  21st  days  of  Nov- 
ember, 1884,  and  executions  on  said  judgments  have  been 
issued  to  the  sheriffs  of  the  counties  in  which  the  judgment 
debtors  resided,  and  have  been  returned  wholly  unsatisfied. 

It  is  claimed  by  the  plaintiffs  that  the  said  assignment 
was  made  by  the  assignors  with  intent  to  hinder,  delay  and 
defraud  their  creditors,  including  the  plaintiffs,  and  to  pre- 
vent and  delay  the  application  of  their  property  and  effects 
and  the  property  and  effects  of  the  said  firm  to  the  payment 
of  the  indebtedness  to  the  plaintiffs,  and  that  said  assign- 
ment was  and  is  fraudulent,  null  and  void,  and  that  the 
said  assignment  is  also  illegal,  fraudulent  and  void,  for  the 
reason  that  the  said  surviving  partners  had  no  lawful  au- 
thority, power  or  right  to  make  the  said  assignment.  The 
insolvency  of  the  firm  was  admitted.  The  plaintiffs  intro- 
duced no  evidence  on  the  trial,  but  rested  their  case  upon 
the  admissions  in  the  several  answers. 

The  question  whether  a  general  assignment  made  by  the 
surviving  partners  of  an  insolvent  firm  for  the  benefit  of 
creditors,  with  preferences,  is,  in  judgment  of  law,  fraudu- 
lent and  void,  is,  as  I  understand,  the  principal  question 
presented  for  decision. 

It  has  recently  been  held  by  the  General  Term  of  the 
Supreme  Court  in  this  department,  in  the  case  of  Nelson  v. 
Tenney  (36  Hun  327),  that  the  survivors  of  a  co-partner- 
ship, dissolved  by  the  death  of  a  partner,  have  no  power  to 
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make  an  insolvent  assignment  with  preferences,  without  the 
consent  and  concurrence  of  the  representatives  of  the  de- 
ceased partner.  In  that  case,  the  court  says :  "  We  are  of 
opinion,  upon  a  careful  examination  of  the  authorities,  that 
a  surviving  partner  has  no  power,  without  the  consent  and 
concurrence  of  the  deceased  partner,  to  make  an  assignment 
to  a  trustee  for  the  benefit  of  the  creditors  of  the  firm,  and 
to  create  preferences  among  the  creditors  by  such  assign- 
ment ;  whether  it  can  be  done  with  such  assent  is  a  question 
not  now  before  us.  The  surviving  partner  being  a  trustee 
for  the  settlement  of  the  estate  as  between  himself  and  the 
personal  representatives  of  the  deceased  partner,  cannot 
pass  his  whole  duty  over  to  another  trustee  without  the  con- 
sent of  such  representatives.  In  disposing  of  this  appeal 
we  are  not  called  upon,  and  therefore  do  not  pass  upon  the 
question  whether  such  an  assignment  is  valid  as  between 
the  surviving  partners  and  the  creditors  of  the  firm." 

We  are  to  consider,  therefore,  whether  an  assignment 
made  with  the  assent  of  the  personal  representatives  of  the 
deceased  partner  is  valid,  as  between  the  surviving  partners 
and  the  creditors  of  the  firm,  and  the  survivors  and  the  per- 
sonal representatives  of  the  deceased  partner,  and  if  we  hold 
that  such  an  assignment  is  valid,  whether  or  not  this  assign- 
ment had  such  authority  from  the  personal  representatives 
of  the  deceased  partner,  Livingston,  as  the  law,  as  laid  doAvn 
in  Nelson  v.  Tenney,  requires.  It  is  true  that  the  firm  of  Bur- 
ger, Hurlbut  &  Livingston,  was  dissolved  on  the  1st  day  of 
September,  1884,  by  Livingston's  death,  though  the  partner- 
ship may  be  said  to  have  had  a  limited  continuance  for  the 
purpose  of  settling  the  co-partnership  affairs,  and  until  that 
purpose  is  accomplished.  It  is  a  very  clear  proposition 
that,  when  a  partnership  is  dissolved,  "it  is  not  dissolved 
with  regard  to  things  past,  but  only  with  regard  to  things 
future"  (Wood  v.  Braddick,  1  Taunt.  104).  Upon  the 
death  of  Livingston  all  the  assets  of  the  co-partnership  be- 
came vested  in  and  belonged  to  the  surviving  partners,  and 
they  possessed  the  sole  and  exclusive  right  to  their  adminis- 
tration. The  legal  title  was  theirs,  with  all  its  incidents, 
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and  they  were  liable  for  all  debts  of  the  firm.  It  is  con- 
tended, on  behalf  of  the  plaintiffs,  that  the  survivors  have 
their  possession  and  title  as  trustees  for  the  creditors  of  the 
firm,  and  that,  being  such  trustees,  they  could  not  transfer 
the  execution  of  their  trust  to  another.  It  is  true  that  the 
survivors  of  a  partnership  have  been  called  in  some  of  the 
cases  trustees  for  the  creditors  of  the  partnership,  but  there 
is  nothing  in  the  relation  resembling  a  trust.  The  surviv- 
ors have  acquired  the  partnership  property  and  have  become 
liable  for  all  the  partnership  debts.  Their  relation  to  each 
other  is  that  of  debtor  and  creditor,  and  no  other.  In  Nel- 
son v.  Tenney  (supra),  the  court  says  that  "  the  surviving 
partners  are  no  more  trustees,  in  any  strict  sense  of  that 
term,  than  are  any  other  debtors  for  their  creditors."  In 
Ifnox  v.  G-ye  (L.  R.  5  H.  L.  656),  Lord  WESTBURY  says : 
"  The  surviving  partner  is  often  called  a  trustee,  but  the 
term  is  used  inaccurately,  he  is  not  a  trustee  either  expressly 
or  by  implication.  On  the  death  of  a  partner  the  law  con- 
fers on  his  representatives  certain  rights  as  against  the  sur- 
viving partner,  and  imposes  upon  the  latter  corresponding 
obligations.  The  surviving  partner  may  be  called,  so  far  as 
these  obligations  extend,  a  trustee  for  the  deceased  partner, 
but  when  these  obligations  have  been  fulfilled  or  are  dis- 
charged or  terminated  by  law,  the  supposed  trust  is  at  an 
end." 

The  surviving  partners  have,  it  is  true,  duties  and  obliga- 
tions to  the  representatives  of  the  deceased  partner  in  respect 
to  the  management  and  application  of  the  assets  of  the  firm 
and  their  proceeds,  which  equity  recognizes ;  these  duties 
and  obligations  resemble  a  trust,  but  they  do  not  create  a 
trust  relation  of  that  strict  character  that  would  prohibit 
the  assignment  by  the  surviving  partners  of  the  assets  of 
the  partnership  to  a  trustee  for  the  benefit  of  the  creditors 
of  the  firm,  with  preferences,  with  the  approval  and  assent 
of  the  representatives  of  the  deceased  partner ;  as  to  any 
surplus  after  the  payment  of  the  partnership  debts,  the  sur- 
vivors would,  without  doubt,  stand  as  trustees  for  the  repre- 
sentatives of  the  deceased  partner  to  the  extent  of  his  in- 
VOL.  XIII— 21 
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terest.  That  the  approval  and  assent  before  mentioned  is 
necessar}*-  to  a  valid  assignment  with  preferences  seems  to 
be  decided  by  the  cases  cited  below  and  by  the  case  of 
Nelson  v.  Tenney  already  quoted. 

We  are  of  opinion,  therefore,  that  the  survivors  became 
the  owners  of  the  co-partnership  property,  subject  to  the 
duty  to  settle  the  affairs  of  the  partnership  and  their  obliga- 
tions to  the  estate  of  their  deceased  partner  to  the  extent  of 
his  interest.  The  right  to  transfer  property  is  incident  to 
the  possession  of  the  legal  title. 

That  the  survivors  may  do  this  in  their  discretion,  to  pay 
the  debts  of  the  firm  in  full  or  in  part,  although  preferences 
are  created,  has  been  decided  in  Egberts  v.  Wood  (3  Paige 
515)  ;  Loeschigk  v.  Hatfield  (51  N.  Y.  660)  ;  Hutchinson  v. 
Smith  (7  Paige  26);  Cushman  v..Addison  (52  N.  Y.  628). 

In  Egberts  v.  Wood,  the  chancellor  says  (referring  to  pref- 
erences), "  the  administrator  has  no  interest  in  the  question 
as  to  what  debts  shall  be  paid  first,  in  case  the  partnership 
effects  are  insufficient  to  pay  the  whole,  and  the  legal  right 
being  vested  in  the  survivor,  he  alone  has  the  right  at  law 
to  determine  the  question." 

Authorized  as  the  surviving  partners  are  by  the  settled 
law  of  this  state  to  dispose  of  the  partnership  property  with 
unrestricted  power,  to  create  preferences  as  they  see  fit,  or 
to  assign  the  whole  of  the  partnership  directly  to  a  creditor 
in  payment  of  a  debt,  it  would  seem  to  follow  that  a  court 
of  equity  would  sustain  a  transfer  of  the  whole  property  on 
a  trust  that  it  should  be  distributed  by  a  trustee,  provided 
such  transfer  is  made  with  the  assent  of  the  personal  repre- 
sentatives of  the  deceased  partner. 

There  are  two  cases  in  the  reports  of  this  state,  which  hold 
that  the  surviving  partners  of  an  insolvent  firm  have  the 
power  to  make  a  general  assignment  for  the  benefit  of  cred- 
itors, with  preferences,  with  the  consent  of  the  representa- 
tives of  the  deceased  partner,  and  I  have  not  been  able  to 
find  any  case  in  our  courts  which  maintains  the  contrary 
doctrine.  In  Egberts  v.  Wood  (3  Paige  517,  which  was  a 
case  where  one  of  the  surviving  partners  made  an  assign- 
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ment  with  preferences,  with  the  consent  of  the  other  sur- 
vivor and  the  assent  of  the  administrator),  the  chancellor 
says :  "  If  the  partners,  after  a  voluntary  dissolution  of  the 
firm,  may  give  such  preferences,  I  see  no  reason  to  prevent 
the  surviving  partners,  upon  the  dissolution  of  a  firm  upon 
the  death  of  one  of  the  members  thereof,  giving  a  similar 
preference  with  the  consent  of  the  personal  representatives 
of  the  decedent." 

In  Hutchinson  v.  Smith  (7  Paige  26),  the  vice-chancellor 
says  :  "  As  surviving  partner,  he  (Phelps),  had  a  legal  title 
to  the  partnership  effects,  and  in  equity  he  is  considered 
trustee  to  pay  the  partnership  debts  and  dispose  of  the 
effects  of  the  concern  for  the  benefit  of  himself  and  the 
estate  of  his  deceased  partner ;  clothed  with  the  legal  au- 
thority to  dispose  of  the  partnership  effects,  it  follows  that 
the  exercise  of  that  authority  would  be  sustained  in  equity 
if  the  disposition  be  for  the  common  benefit  of  himself  and 
the  estate  of  his  deceased  partner.  This  principle  is  estab- 
lished in  the  case  of  White  v.  The  Union  Ins.  Co.  (1  Nott  & 
McCall  556),  where  the  assignment  made  by  a  surviving 
partner  was  held  valid." 

The  vice-chancellor's  decision  in  the  case  was  affirmed  by 
the  chancellor.  It  is  true  that  the  facts  upon  which  these 
cases  were  decided  occurred  prior  to  the  revision  of  the 
statutes  in  1830,  and  in  the  latter  case  the  chancellor  calls 
attention  to  that  fact,  and  while  sustaining  the  right  of  a 
surviving  partner  to  make  a  general  assignment  with  pref- 
erences at  common  law,  is  inclined  to  think  that  the  princi- 
ples adopted  by  the  Revised  Statutes  in  reference  to  prefer- 
ences in  the  distribution  of  the  estate  of  a  deceased  person, 
and  the  statute  depriving  insolvent  debtors  of  the  benefit  of 
the  insolvent  laws,  where  they  have  given  preferences  after 
insolvency,  ought  to  be  applied  to  surviving  partners,  who, 
being  insolvent,  attempt  (even  with  the  consent  of  the  per- 
sonal representatives  of  the  decedent),  to  make  a  general 
assignment  of  the  property  of  the  partnership  for  the  bene- 
fit of  favorite  creditors,  to  the  exclusion  of  others  whose 
claims  are  equally  meritorious.  Notwithstanding  the  doubt 
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expressed  by  the  chancellor  in  this  case,  I  do  not  understand 
that  it  is  claimed  on  the  part  of  the  plaintiffs  that  the  stat- 
ute which  prescribes  the  order  of  the  payment  of  the  debts 
of  deceased  persons,  or  the  statute  in  relation  to  the  dis- 
charge of  insolvent  debtors,  has  any  application  to  general 
assignments  for  the  benefit  of  creditors. 

We  come  now  to  consider  whether  or  not  this  assignment 
was  made  with  the  knowledge,  consent  and  concurrence  of 
the  representatives  of  the  deceased  partner  Livingston. 
Healy  and  Davison  were  named  in  the  will  as  executors. 
Mr.  Davison  never  qualified ;  Healy  joined  in  the  execution 
of  the  assignment  as  one  of  the  assignors,  and  by  so  doing 
gave  his  express  assent  to  it. 

In  Hutchinson  v.  Smith  (supra),  the  vice-chancellor  says  : 
"  Cuyler,  one  of  the  defendants,  is  both  assignee  and  admin- 
istrator. His  assent  is  therefore  presumed."  Mr.  Healy, 
moreover,  has  testified  that  at  the  time  of  the  making  the 
assignment  he  knew  he  was  appointed  executor  under  Mr. 
Livingston's  will,  and  that  he  approved  of  the  assignment. 

He  has  also  testified  that  Davison,  the  executor  who  did 
not  qualify,  advised  and  approved  of  the  assignment.  Healy, 
afterwards,  on  the  probate  of  the  will,  qualified  as  executor, 
and  has  answered  in  this  action,  defending  the  assignment. 

It  is  claimed  that  as  Healy  had  not  qualified  at  the  time 
the  assignment  was  executed,  and  was  not  executor,  he  had 
no  power  to  concur  in  the  assignment.  Even  if  that  is  so, 
this  approval  of  the  assignment  being  within  his  authority 
if  he  had  been  qualified  as  executor,  the  letters  testamen- 
tary would  relate  back  to  the  death  of  his  testator  and  legal- 
ize his  intermediate  acts. 

In  these  facts  I  think  there  is  sufficient  to  show  that  the 
assignment  was  made  with  the  consent  and  sanction  of  the 
personal  representatives  of  the  deceased  partner.  I  do  not 
think  that  the  statute  (2  R.  S.  71  §  16),  presents  an  obsta- 
cle to  this  assignment,  as  claimed  by  the  plaintiffs.  Mr. 
Healy's  act  in  executing  the  assignment  was  as  assignor,  not 
as  executor.  All  he  did  as  executor  was  to  approve  of  an 
assignment  by  the  survivors  of  an  insolvent  firm. 
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It  was  not  in  his  power  as  executor  to  dispose  of  any  part 
of  the  property  embraced  in  the  assignment  or  to  interfere 
with  it,  for  the  reason  that  he  had  not,  as  executor,  any  title 
to  or  possession  of  any  of  the  property  named  in  the  assign- 
ment. 

The  assets  of  the  partnership  passed  to  the  survivors  on 
the  death  of  Livingston. 

It  is  further  claimed  on  the  part  of  the  plaintiffs  that  the 
assignment  ought  not  to  be  upheld  by  the  court  on  account 
of  the  preferences  contained  in  it. 

Voluntary  general  assignments  by  failing  debtors  for  the 
benefit  of  their  creditors  are  authorized  by  law,  and  even 
when  preferring  individuals  or  classes'  among  the  benefi- 
ciaries, are  valid.  It  is  true  that  preferential  assignments 
are  not  favored  by  the  courts,  but  the  law  tolerates  them. 

There  is  no  evidence  in  this  case  tending  to  show  that 
any  fraud  was  intended  by  the  assignors  in  creating  the 
preferences. 

I  do  not  think  that  the  assignment  is  invalid  because  it 
authorizes  the  signing  of  the  partnership  name  to  checks, 
drafts,  etc.,  because,  by  the  terms  of  the  assignment,  tin's 
can  only  be  done  when  it  is  necessary  to  carry  into  effect 
the  object,  design  and  purpose  of  the  trust.  This  power 
can  only  be  used,  therefore,  in  the  interest  of  the  estate  and 
of  the  creditors. 

For  the  reasons  above  stated,  I  think  the  defendants  are 
entitled  to  judgment  that  the  complaint  be  dismissed  on  the 
merits,  with  costs. 

Upon  the  decision  rendered  in  accordance  with  this  opin- 
ion, judgment  for  defendants  was  entered  dismissing  the 
complaint  on  the  merits,  with  costs.  From  the  judgment 
plaintiffs  appealed. 

The  printed  case  upon  the  appeal  showed  that  a  witness 
on  behalf  of  plaintiffs  testified  that  two  of  the  defendants 
made  statements  to  him  with  reference  to  the  amount  of 
moneys  drawn  from  the  firm  by  one  or  more  of  the  parties 
at  or  about  the  time  of  making  the  assignment ;  and  that 


326  COURT  OF  COMMON  PLEAS. 

Best  v.  Burger. 

he  was  thereupon  asked,  by  plaintiffs'  counsel,  the  follow- 
ing question : 

"  Q.  Please  state  what  they  said  upon  the  subject  of  any 
drafts  from  the  concern  by  any  of  the  partners  at  or  about 
the  time  of  the  making  of  the  assignment." 

This  question  was  objected  to  by  defendants  on  the  ground 
that  it  was  an  attempt  to  introduce  admissions  of  a  grantor 
made  after  the  execution  of  the  deed.  The  objection  was 
sustained,  and  an  exception  to  the  ruling  was  taken  by 
plaintiffs'  counsel,  which  is  referred  to  in  the  following 
opinion  as  the  exception  at  folio  141. 

• 

Frederick  .R.  Coudert  and  Paul  Fuller,  for  appellants. — 
The  court  erred  in  excluding  evidence  of  the  defendants' 
fraudulent  acts.  There  can  be  no  more  competent  proof  of 
a  defendant's  acts  than  his  own  sworn  admissions  (Marvin 
v.  Richmond,  3  Denio  58  ;  Williams  v.  Sargeant,  46  N.  Y. 
482 ;  Cook  v.  Barr,  44  N.  Y.  158 ;  Wright  v.  Nostrand,  94 
N.  Y.  41).  The  evidence  thus  excluded  was  material  to 
show  that  the  assignment  was  fraudulent  (Valentine  v. 
Sulzbacher,  N.  Y.  Daily  Reg.  Nov.  22d,  1884  ;  White  v.  Fagan, 
18  N.  Y.  Weekly  Dig.  358;  Shultz  v.  Hoagland,  85  N.  Y. 
464). 

The  evidence  introduced  to  show  concurrence  in  the  as- 
signment by  the  representatives  of  the  deceased  partner 
was  wholly  inadmissible.  The  assignment  itself  was  in 
writing,  as  required  by  law,  and  was  the  best  evidence  on 
the  subject.  The  inquiry  was  not  as  to  any  act  or  declara- 
tion of  the  witness  from  which  the  court  might  form  a  judg- 
ment as  to  whether  it  constituted  the  "'  concurrence  "  re- 
quired, but  merely  as  to  the  operation  of  his  mind, — and 
that  in  a  representative  capacity  (Brown  v.  Champlfa,  66 
N.  Y.  221;  Wavgh  v.  Fielding,  48  N.  Y.  681).  The  only 
case  which  seems  to  give  any  sanction  to  the  presumption 
of  assent  on  the  part  of  the  legal  representative  is  that  of 
Hutchinson  v.  Smith  (7  Paige  26).  In  that  case,  however, 
the  personal  representative  was  not,  as  in  the  present  case, 
one  of  the  assignors,  but  one  of  the  assignees. 
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The  rights  of  the  plaintiffs  were  vested  and  secured  as 
of  the  day  when  judgment  was  recovered  and  execution 
issued,  before  the  date  of  the  letters  testamentary ;  and  no 
act  of  defendants  subsequent  to  that  day  can  divest  these 
rights.  All  that  is  required  to  give  a  creditor  right  to  the 
assistance  of  a  court  of  equity  in  setting  aside  an  assign- 
ment which  obstructs  the  collection  of  his  claim,  is,  as  to 
real  estate,  that  he  shall  have  entered  judgment,  and  as  to 
personal  property,  that  he  shall  have  issued  execution 
{Brinkerkoff  v.  Brown,  4  Johns.  Ch.  676 ;  Beck  v.  Burdett, 
1  Paige  308 ;  Mohawk  Bank  v.  Atwater,  2  Paige  57  ;  Bish- 
opp  v.  Hahey,  3  Abb.  Pr.  406 ;  Chatauqua  County  Bank  v. 
White,  6  N.  Y.  252 ;  Crippen  v.  Hudson,  13  N.  Y.  166 ; 
Payne  v.  Sheldon,  63  Barb.  172  ;  McElwain  v.  Willis,  9 
Wend.  549). 

Granting  that  a  full  concurrence  by  Healy  was  shown,  it 
was  ineffectual.  Davison  should  have  concurred  (Nelson  v. 
Tenney,  36  Hun  327).  Healy  not  having  qualified  as  exec- 
utor, and  not  having  received  letters  testamentary,  had  only 
qualified  powers  under  the  statute,  and  had  not  the  power 
to  concur  in  any  act  disposing  of  the  estate  of  his  testator 
(3  R.  S.  7th  ed.  2289,  §  16;  Thomas  v.  Cameron,  16  Wend. 
583  ;  Humbert  v.  Wurster,  22  Hun  406  ;  Bellinger  v.  Ford, 
21  Barb.  316).  As  executor,  he  had  no  right  to  concur  in 
tin  assignment  which  gave  preferences  to  some  creditors  of 
the  decedent  over  others  (3  R.  S.  7th  ed.  2298,  2299, 
§§  27,  28;  Hutchinson  v.  Smith,  7  Paige  26). 

Upon  the  question  whether  surviving  partners  can  make 
a  valid  general  assignment,  even  with  the  full  consent  of 
the  personal  representatives  of  the  deceased  partner,  the 
learned  judge  below  relies,  as  authority  for  disposing  of  the 
question  in  favor  of  the  power  to  assign,  upon  two  chancery 
cases :  Egberts  v.  Wood  (3  Paige  517),  and  Hutchinson  v. 
Smith  (7  Paige  26).  In  Egberts  v.  Wood,  it  does  not  ap- 
pear that  the  assignment  was  a  general  assignment  of  all 
the  partnership  property  for  the  benefit  of  creditors.  All 
the  cases  cited  by  the  chancellor  were  cases  in  which  as- 
signments had  been  made  directly  in  payment  of  a  debt, 
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with  the  exception  of  Harrison  v.  Sterry  (5  Cranch  300), 
and  that  case  was  an  assignment  of  certain  specified  securi- 
ties to  an  assignee  for  certain  particular  creditors  in  pay- 
ment of  their  claims,  and  to  secure  from  them  a  continuance 
of  credits  to  prevent  a  failure.  The  purport  and  extent  of 
the  decision  in  Eyberts  v.  Wood  is  explained  in  Havens  v. 
Hussey  (5  Paige  30),  and  Mabbett  v.  White  (12  N.  Y.  454). 
In  Hutchinson  v.  Smith  (7  Paige  26),  the  vice-chancellor 
relied  upon  the  cases  of  Harrison  v.  Sterry  (swjyra),  and 
White  v.  Union  Ins.  Co.  (4  Nott  &  McC.  553).  Harrison  v. 
Sterry  involved  only  a  special  assignment  of  particular  secu- 
rities, and  White  v.  Union  Ins.  Co.  relies  wholly  on  the  sup- 
posed authority  of  Harrison  v.  Sterry ',  which  does  not  apply 
to  a  general  assignment  of  all  the  partnership  effects.  More- 
over, the  doctrine  that  the  authority  of  each  co-partner  to 
act  for  the  others  extends  to  the  making  of  a  general  as- 
signment, is  distinctly  repudiated  in  Havens  v.  Hussey 
(sztprfl),  and  in  Hitchcock  v.  St.  John  (1  Hoff.  518).  It 
was  emphatically  condemned  by  this  court  in  the  leading 
case  of  Fisher  v.  Baker  (1  E.  D.  Smith  342),  and  by  the 
Court  of  Appeals  in  Welles  v.  Marsh  (30  N.  Y.  344). 
Lastly,  the  decision  of  the  vice-chancellor  was  not  fol- 
lowed by  the  chancellor,  but  the  bill  was  dismissed  on  the 
technical  ground  that  it  was  not  properly  framed.  See  also 
MS.  opinion  of  the  Court  of  Appeals,  in  Loeschigk  v.  Hat^ 
field  (reported  in  mem.  51  N.  Y.  660). 

In  discussing  the  proposition  on  principle,  the  main  ele- 
ment must  be  the  relation  of  the  survivors  to  the  representa- 
tives of  the  deceased  and  to  the  creditors  of  the  dissolved 
firm.  The  court  below  relies  solely  upon  the  language  of 
Lord  WESTBURY  in  Knox  v.  Gye  (5  H.  L.  Gas.  656  ;  4 
Moak  Eng.  60),  which  is  quoted  in  the  opinion.  This  lan- 
guage is  not  repeated  or  approved  by  any  other  of  the  Lords 
who  addressed  the  House,  and  is  pointedly  disapproved  by 
the  Lord  Chancellor  HATHERLY.  On  the  other  hand,  the 
cases  are  numerous  in  our  courts  holding  that  survivors  are 
trustees  in  the  strict  sense  of  the  term  (Hooley  v.  Grieve,  9 
Daly  110,  affirmed  in  82  N.  Y.  625  ;  Case  v.  Abeel,  1  Paige 
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398  ;  Loeschic/k  v.  Hatfield,  5  Robt.  30,  affirmed  51  N.  Y. 
(300  ;  Cable  v.  Williams,  59  Md.  52 ;  Saliabury  v.  Ellison, 
1  Colo.  168-9;  Parsons  on  Partnership,  442-3;  Hoyt  v. 
Sprague,  103  U.  S.  624,  625 ;  Fitzpatrick  v.  Flannagan,  106 
U.  S.  656  ;  Story  on  Partnership,  §§  347,  362). 

The  preponderance  of  authority  is  overwhelming  that  the 
survivors  are  trustees  for  all  those  beneficially  interested, 
for  the  deceased  co-partner  and  for  the  creditors  ;  that  it  is 
their  strict  duty  to  collect  the  assets  and  distribute  them 
ratably  among  those  entitled  to  them,  and  that  any  attempt 
on  their  part  by  a  generaj  assignment  to  divest  themselves 
of  their  title  to  the  firm  property  and  vest  it  in  another,  to 
delegate  their  trust  and  shirk  its  responsibilities,  is  a  void 
act  which  the  law  will  not  recognize. 

W.  W.  McFarland,  for  respondents. — As  a  general  propo- 
sition, assignments  for  the  benefit  of  creditors,  with  prefer- 
ences, are  not  unlawful.  The  common  law,  and  the  statute 
of  13th  Elizabeth,  which  formulated  and  enacted  that  law, 
made  void  all  fraudulent  conveyances  by  a  debtor  as  against 
his  creditors  (Twyne's  Case  and  notes,  1  Smith  Lead.  Cas. 
33  ;  Sexton  v.  Wheaton,  1  Am.  Lead.  Cas.  17  ;  drover  v. 
Wakeman,  11  Wend.  187).  But  neither  the  common  law 
nor  any  statute  imposes  any  restriction  upon  the  distribution 
by  a  debtor  of  his  assets  among  his  creditors,  with  prefer- 
ences. The  law  only  commands  that  he  should  not  make  a 
fraudulent  disposition  of  them.  And  it  has  been  the  settled 
law  of  this  state  since  the  case  of  Grover  v.  Wakeman  (11 
Wend.  187  ;  1  Am.  Lead.  Cas.  71),  that  a  debtor  may  as- 
sign his  property  to  a  trustee  for  distribution  among  his 
creditors  in  a  specified  order  of  priority. 

Surviving  partners  may  lawfully  make  an  assignment  for 
the  benefit  of  creditors  with  preferences.  If  they  have  the 
power  to  make  an  assignment  at  all,  the  right  to  prefer  is  a 
mere  incident  of  that  power.  The  executor  of  a  deceased 
partner  has  no  interest  in  the  question  as  to  what  debts 
shall  be  paid  first,  in  case  the  partnership  effects  are  insuffi- 
cient to  pay  the  whole.  The  legal  right  being  vested  in  the 
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survivor,  he  alone  has  the  right  at  law  to  determine  this 
question  (Hutchinson  v.  Smith,  1  Paige  26).  Moreover, 
that  question  could  only  be  raised  by  the  personal  repre- 
sentative himself,  not  by  a  volunteer  (Haines  v.  Brooks, 
opinion  of  VAN  VOKST,  J.,  Supreme  Court,  Special  Term, 
September,  1885). 

The  only  question,  therefore,  raised'  by  this  appeal  is, 
whether  surviving  partners,  with  the  assent  of  the  personal 
representative  of  a  deceased  partner,  may  make  a  valid  as- 
signment for  the  benefit  of  creditors.  The  right  to  prefer 
creditors  is  in  no  wise  involved  (£  Lindley  on  Partnership 
654 ;  Ocean  Nat.  Bank  v.  Olcott,  46  N.  Y.  12 ;  Egberts  v. 
Wood,  3  Paige  519 ;  Dunlevy  v.  Tattmadge,  32  N.  Y.  459  ; 
Beck  v.  Burdett,  1  Paige  305.  To  the  same  general  effect 
are  Wiggins  v.  Armstrong,  2  Johns.  Ch.  144  ;  Mo  ran  v.  Dotes, 
1  Hopk.  365 ;  Brinkerhoff  v.  Brown,  4  Johns.  Ch.  671  ; 
Al'Dermuttv.  Strong,  4  Johns.  Ch.  687).  And  in  the  re- 
cent case  of  Nelson  v.  Tenney  (36  Hun  327),  the  court  say 
that  the  surviving  partner  is  no  more  a  trustee,  in  any  strict 
sense  of  that  term,  for  the  creditors  of  a  firm,  than  is  any 
other  debtor  for  his  creditors.  Therefore,  in  considering 
the  right  of  surviving  partners  to  make  an  assignment  for 
the  benefit  of  creditors,  it  is  necessary  to  put  quite  one  side 
all  the  rules  and  doctrines  of  law  relating  to  liens  and  trusts, 
for  they  dre  inapplicable  and  constitute  no  impediment  what- 
ever (Knox  v.  Gye,  L.  R.  5  H.  L.  Gas.  656 ;  4  Moak  Eng. 
60).  The  right  of  surviving  partners  to  make  an  assign- 
ment for  the  benefit  of  creditors,  with  preferences,  with  the 
assent  of  the  representative  of  the  deceased  partner,  is  per- 
fectly well  settled  by  the  decisions  in  this  state  and  else- 
where {Grover  v.  Wakeman,  11  Wend.  187;  1  Am.  Lead. 
Cas.  71 ;  White  v.  Union  Ins.  Co.,  1  Nott  &  M.  556  ;  9  Am. 
Dec.  726  ;  Egberts  v.  Wood,  3  Paige  517  ;  Hutchimon  v. 
Smith,  7  Paige  26 ;  Loeschigk  v.  Hatfield,  5  Robt.  29 ;  51  N. 
Y.  660  ;  Bishop  on  Insolvent  Debtors  §  146). 

The  objection  to  the  assignment  on  the  ground  of  the 
absence  of  assent  on  the  part  of  the  personal  representative 
of  the  deceased  partner  is  without  foundation,  because  the 
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assent  is  established.  And  as  to  the  suggestion  that  the 
assignment  was  made  before  Mr.  Healy  qualified,  and  that 
he  could  not  assent  before  he  had  qualified,  the  fallacy  of 
this  is  pointed  out  by  the  learned  judge  at  Special  Term. 
Moreover,  when  letters  testamentary  are  granted,  they  relate 
back  to  the  death,  validating  all  acts  which  the  executor 
had  done  in  anticipation  of  the  issue  of  letters  (Williams 
on  Executors  554). 

LARREMOHE,  J. — The  opinion  of  the  judge  at  Special 
Term  covers  all  the  points  raised  upon  the  appeal,  save 
the  exception  referred  to  at  folio  141  of  the  case. 

I  fully  concur  in  that  opinion,  and  it  is  unnecessary  to 
reiterate  what  has  already  been  fully  expressed. 

The  exception  at  folio  141  is  not  well  taken,  and  the  case 
of  Williams  v.  Sargeant  (46  N.  Y.  482)  is  not  in  point.  In 
that  case,  the  witness  was  recalled,  and  allowed  to  testify  to 
a  fact  that  was  seemingly  inconsistent  with  his  former  testi- 
mony. This  was  held  to  be  no  error  ;  it  went  to  his  credi- 
bility. But  I  know  of  no  case  in  opposition  to  the  well 
settled  principle  that  a  subsequent  declaration  of  a  grantor, 
after  his  conveyance,  cannot  be  given  in  evidence  against 
the  interest  of  a  third  party. 

I  think  that  the  judgment  appealed  from  should  be 
affirmed,  upon  the  opinion  of  the  court  below! 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed. 


WILLIAM  BRYAN,  Respondent,  against  JOHN  A.  SMITH  et 
al.,  Appellants. 

(Decided  December  7th,  1885). 

By  the  conditions  of  a  chattel  mortgage,  if  the  mortgagors  should,  at  any 
time  before  the  day  of  payment  of  the  mortgage,  suffer  any  attachment 
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to  be  issued  against  them,  the  sum  of  money  mentioned  in  the  mortgage 
was  to  become  instantly  due  and  payable,  and  the  mortgagee  was  author- 
ized to  take  the  property,  to  sell  and  dispose  of  it,  and  out  of  the  pro- 
ceeds to  retain  and  pay  the  amount  of  the  mortgage  and  all  charges, 
rendering  the  surplus,  if  any,  to  the  mortgagors.  An  attachment  was 
subsequently  issued  against  the  mortgagors,  and  levied  upon  the  mort- 
gaged property.  Ileld,  that  the  mortgagee  was  entitled  to  recover  from 
the  sheriff  the  possession  of  the  property,  or  of  a  check  for  the  amount 
of  the  value  of  the  property,  which,  by  arrangement  between  the  parties, 
was  substituted  for  the  property,  under  an  agreement  that  it  and  the 
money  it  represented  were  to  remain  the  property  of  the  mortgagee, 
subject  only  to  any  valid  and  subsisting  lien  upon  the  property. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  facts  are  stated  in  the  opinion. 
Cantor  £  Seldner,  for  appellants. 
Booraem  $  Hamilton,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  jury  have  passed 
upon  the  only  question  that  there  was  in  this  case — the 
bona  fides  of  the  mortgage — upon  which  they  have  found 
for  the  plaintiff ;  and  there  being  ample  evidence  to  sustain 
their  finding,  it  cannot  be  reviewed. 

One  of  £he  conditions  of  the  mortgage  was  that  if  the 
mortgagors  should,  at  any  time,  before  the  day  of  payment 
of  the  mortgage,  suffer  any  attachment  or  any  other  process 
against  property  to  be  issued  against  them,  that  then  the 
sum  of  money  mentioned  in  the  mortgage  should  become 
instantly  due  and  payable ;  and  that  the  plaintiff  was  then 
authorized  and  empowered  to  take  and  carry  away  the  prop- 
erty mortgaged ;  to  sell  and  dispose  of  it ;  and  out  of  the 
money  arising  from  the  sale,  to  retain  and  pay  the  amount 
mentioned  in  the  mortgage,  and  all  charges,  rendering  the 
surplus,  if  any,  to  the  mortgagors.  When  the  attachment, 
therefore,  was  issued  against  the  mortgagors,  the  sum  named 
in  the  mortgage  became  due,  and  the  plaintiff's  right  to  the 
possession  of  the  property  was  thereupon  absolute  (  Champ- 
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tin  v.  Johnson,  39  Barb.  606),  and  when  lie  demanded  it  of 
the  sheriff,  the  sheriff  could  not  lawfully  withhold  it  from 
him,  for,  as  against  the  plaintiff,  the  mortgagors  had  then  no 
interest  in  it  to  which  the  process  in  the  sheriff's  hands 
could  attach,  or  which  could  be  levied  upon  and  sold  under 
the  judgment  which  was  subsequently  recovered  against  the 
mortgagors  (Hall  v.  Sampson,  35  N.  Y.  274;  Galen  v. 
Brown,  22  N.  Y.  37,  39,  41).  Chattels  which  have  been 
mortgaged  may  be  seized  under  an  execution  where,  at  the 
time  of  the  seizure,  the  mortgagor  is  entitled,  as  against  the 
mortgagee,  to  the  possession  of  them,  for  a  definite  length  of 
time  thereafter  (Hull  v.  Carnley,  11  N.  Y.  501;  S.  G.,  17 
N.  Y.  202;  Goulet  v.  Asseler,  22  N.  Y.  225,  230),  and  the 
purchaser  at  the  sale  upon  the  execution  takes  the  property 
subject  to  the  mortgage,  and  acquires  the  right  to  redeem 
it  by  the  payment  of  the  amount  due  (/Said  v.  Kruyer,  9 
How.  Pr.  509).  But  that  is  not  this  case.  Here,  by  the 
terms  of  the  instrument,  the  mortgage  debt  had  become 
due,  and  the  mortgagors,  as  against  the  plaintiff,  had  no 
right  to  the  possession.  All  that  they  had  was  the  right  of 
redemption,  which  is  not  subject  to  levy  and  sale  upon  ex- 
ecution, unless  united  with  the  right  to  the  possession  of 
the  chattel  for  a  definite  period  (Mattison  v.  Baucus,  1  N. 
Y.  295). 

When  the  property  was  demanded  of  the  sheriff  "on  behalf 
of  the  plaintiff  he  said  he  should  hold  it,  until  the  plaintiffs 
in  the  attachment,  who  are  the  defendants  in  this  suit,  gave 
a  bond  of  indemnity,  which  they  did.  One  of  them,  when 
the  plaintiff's  agent  offered  to  give  security  if  the  wagon 
Avere  given  up,  said  he  would  like  -$150,  to  take  the  place  of 
the  wagon,  and  that  the  defendants  should  have  only  the 
same  lien  upon  the  $150  that  they  had  on  the  wagon ;  the 
$150,  I  infer,  being  equal  to  the  value  of  the  property  and 
charges,  as  the  claim  in  the  attachment  was  but  for  889.09 ; 
and  as  it  seems  by  the  plaintiff's  letter,  which  accompanied 
the  delivery  of  the  check  to  the  sheriff,  this  was  the  arrange- 
ment that  was  carried  out.  It  appears  by  the  statement  in 
the  letter,  that  the  check  was  to  be  substituted  for  the 
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plaintiff's  property,  and  it  "and  the  money  it  represented," 
was  to  remain  the  plaintiff's  property  subject  only  to  any 
valid  and  subsisting  lien  which  the  defendants  had  upon 
the  property  when  delivered  up.  There  was  no  lien  upon 
it.  None  had  been  or  could  be  acquired  by  the  sheriff  seiz- 
ing it  under  the  attachment;  for,  by  that  very  act,  the 
mortgage  became  due,  and  the  plaintiff  was  entitled  at  once 
to  the  possession  of  it. 

The  plaintiff  was  entitled  to  recover.  The  check  was 
not  given  as  a  voluntary  payment.  The  plaintiff  was  anx- 
ious and  offered  to  give  the  indemnitors  security,  in  place 
of  it,  and  they  said  that  they  would  like  $150,  to  take  the 
place  of  the  wagon  ;  and  with  this  understanding,  the  check 
was  given,  and  the  property  was  delivered  to  the  plaintiff. 
They  agreed  that  they  were  only  to  have  the  same  lien  upon 
the  $150  that  they  had  on  the  wagon ;  and  the  plaintiff  ac- 
cordingly brought  this  suit  enabling  them,  if  they  had  any 
lien  upon  the  $150,  to  establish  it,  which  they  did  not. 

The  defendants  have  not,  in  their  points,  referred  to  any 
of  the  exceptions  taken ;  from  which  it  may  be  inferred 
that  they  do  not  rely  upon  any  one  of  them,  as  ground  for 
a  new  trial ;  and  it  is  our  opinion  that  they  afford  none. 

ALLEN,  J.,  concurred. 
Judgment  affirmed. 


JOSEPH  S.  COHU  et  a?.,  as  Administrators  of  the  Goods  &c. 
of  HENRY  S.  COHTJ,  Deceased,  Respondents,  against 
JOSEPH  HUSSON,  Appellant. 

(Decided  December  7th,  1885). 

Where  a  promissory  note  is  made  and  delivered  in  exchange  for  another 
of  the  same  amount  and  similar  in  other  respects,  for  the  mutual  accom- 
modation of  the  makers,  although  it  is  afterwards  transferred  at  a  dis- 
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count  beyond  the  legal  rate  of  interest,  tlie  maker  cannot  set  up  usury 
against  the  indorsee. 

In  an  action  upon  a  promissory  note,  brought  by  the  administrators  of  the 
payee  against  the  maker,  the  latter  set  up  as  a  counterclaim  a  note  made 
by  plaintiffs'  intestate,  payable  to  defendant's  order,  which  he  alleged 
he  had  received  from  the  deceased  for  value.  Plaintiffs'  reply  denied 
that  the  note  had  any  legal  inception,  and  alleged  that  it  was  one  of  a 
series  of  notes  given  to  defendant  without  consideration  aud  for  his 
accommodation.  There  was  evidence  that  defendant,  who  was  a  cousin  of 
deceased,  had  admitted  that  deceased  had  loaned  him  his  notes  from  time 
to  time,  that  they  had  been  discounted  by  a  third  person,  and  promised 
to  see  that  person  and  settle  with  him,  making  at  that  time  no  claim 
upon  the  note  pleaded  by  him  as  a  counterclaim  :  and  it  also  appeared 
that  when  deceased  made  that  note  he  held  an  unpaid  note  of  defendant 
to  his  order  for  a  like  amount  which  had  just  matured.  Held,  that  this 
was  evidence  sufficient  to  sustain  a  finding  by  the  jury  that  the  note  set 
up  as  a  counterclaim  was  not  given  for  value. 

Under  the  reply,  all  the  notes  given  by  either  party  were  admissible  in  evi- 
dence to  show  the  course  of  dealing  between  the  parties  ;  and  it  was 
proper  to  instruct  the  jury  that  they  could  take  all  the  notes  into  consid- 
eration. 

The  court  may  grant  a  re-taxation  of  costs,  although  no  appeal  has  been 
taken  from  the  taxation  by  the  clerk. 

It  seems,  that  costs  imposed  and  paid  as  a  condition  of  amendment,  may  be 
again  recovered  in  a  judgment  in  the  same  action  in  favor  of  the  party 
who  has  received  them. 

APPEALS  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury,  and  from  an  order  of 
the  General  Term  of  that  court,  affirming  an  order  granting 
a  re-taxation  of  costs. 

The  facts  are  stated  in  the  opinion. 
John  H.  Bergen,  for  appellant. 
Abram  Kling,  for  respondents. 

J.  F.  DALY,  J. — This  is  an  appeal  from  the  General  Term 
of  the  City  Court  affirming  a  judgment  in  favor  of  plaint- 
iffs for  $931  and  costs,  entered  upon  the  verdict  of  a  jury. 
The  action  was  upon  a  promissory  note  of  defendant  for 
),  dated  February  21st,  1879,  to  the  order  of  plaintiffs' 
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intestate  Henry  S.  Cohu,  payable  four  months  after  date. 
The  first  defense  to  the  note  sued  on  was  that  it  was  given 
by  defendant  to  Henry  S.  Cohu  in  exchange  for  a  similar 
note  of  the  latter,  for  their  mutual  accommodation ;  that 
defendant  indorsed  the  note  he  received,  and  had  it  dis- 
counted by  George  B.  Ripley  &  Co.,  who  hold  the  same, 
and  claim  to  enforce  it  against  defendant.  It  appeared, 
however,  on  the  trial,  that  the  plaintiffs  as  administrators  of 
Henry  S.  Cohu  held  that  note,  George  B.  Ripley  &  Co.  hav- 
ing delivered  it  to  them  as  paid  by  said  Cohu  in  his  lifetime. 
There  was  sufficient  evidence  for  the  jury  to  find  that  Cohu 
had  paid  it  in  full,  and  that  his  estate  was  therefore  entitled 
to  recover  from  defendant  the  full  amount  of  the  latter's 
note  given  in  exchange  for  it.  The  verdict  represents  the 
face  of  the  note  and  interest. 

Defendant  claims,  however,  that  the  note  so  taken  up  by 
Colui  had  been  discounted  by  George  B.  Ripley  &  Co.  at  an 
usurious  rate,  and  that  this  fact  destroyed  its  validity  in  their 
hands  and  in  the  hands  of  the  plaintiffs.  Without  going  into 
the  question  as  to  how  such  usury  would  affect  plaintiffs' 
right,  it  is  enough  to  say  that  there  was  no  usury.  The 
exchange  of  notes  between  Cohu  and  defendant  made  each 
note  a  valid  security  for  its  full  face,  issued  upon  full  con- 
sideration, and  salable  for  any  sum  it  would  fetch,  and  if 
transferred  at  a  discount  beyond  the  legal  rate  of  interest 
the  maker  could  not  set  up  usury  against  the  indorsees 
(Dome  v.  Shutt,  2  Denio  621 ;  Davis  v.  McCready,  17  N. 
Y.  232). 

The  defendant  set  up  as  a  counterclaim  a  note  of  Henry 
S.  Cohu  for  $750,  dated  October  14th,  1879,  payable  to  de- 
fendant's order  three  months  after  date,  which  defendant 
alleged  he  had  received  from  Cohu  for  value,  and  had  ever 
since  been  the  lawful  owner  of.  Plaintiffs  replied  that  they 
denied  that  the  note  had  any  legal  inception,  and  alleged 
that  it  was  one  of  a  series  of  notes  given  to  defendant  with- 
out consideration  and  for  his  accommodation. 

The  jury  disallowed  the  counterclaim,  and  must  have 
believed  the  allegation  of  the  reply.  There  was  evidence 
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upon  which  they  might  come  to  this  conclusion.  The  de- 
fendant admitted  to  one  of  the  administrators  that  the 
deceased  had  loaned  him  his  notes  from  time  to  time.  This 
was  in  a  conversation  within  a  month  or  two  after  Cohu's 
death,  in  which  the  administrator  asked  defendant  about  his 
notes  held  by  the  estate.  No  claim  was  then  made  by  de- 
fendant on  this  note  now  set  up  as  a  counterclaim,  but  he 
said  that  the  notes  the  administrators  had  taken  up  from  Rip- 
ley  had  been  loaned  to  him  by  deceased ;  that  deceased  had 
loaned  him  his  notes  from  time  to  time,  and  Horace  Ripley 
had  discounted  them ;  that  he  would  see  Horace  Ripley  and 
settle  with  him.  Defendant  and  Henry  S.  Cohu,  deceased, 
were  cousins.  Plaintiffs  also  introduced  in  evidence  a  note 
held  by  them,  made  by  defendant  to  the  order  of  Henry  S. 
Cohu  for  $750,  dated  August  llth,  1879,  at  two  months, 
which  fell  due  the  very  day  the  note  set  up  as  counterclaim 
was  made  by  Cohu,  showing  that  when  deceased  made  that 
note  he  held  an  unpaid  note  of  defendant  to  his  order,  for  a 
like  amount  which  had  just  matured.  This  was  some  evi- 
dence that  the  note  countercl aimed  was  not  given  for  value. 

Defendants  took  several  exceptions,  but  they  do  not  call 
for  reversal.  At  folio  41  the  answer  gave  immaterial  evi- 
dence which  could  not  have  affected  the  verdict.  All  the 
notes  given  by  either  party  were  admissible  in  evidence 
under  the  reply,  to  show  the  course  of  dealing  by  which 
the  deceased  gave  his  notes  to  defendant  while  he  held  the 
latter's  unpaid  notes,  in  order  to  establish  his  defense  to  the 
counterclaim,  that  the  note  held  by  defendant  was  given  for 
his  accommodation  merely.  The  judge  properly  charged 
the  jury  that  they  could  take  all  the  notes  into  considera- 
tion. The  exceptions  to  the  charge  and  to  refusals  to  charge 
on  the  law  of  usury  and  the  facts  of  usury  are  unavailable, 
as  there  was  no  question  of  usury  in  the  case,  as  I  have 
pointed  out  already. 

An  appeal  is  taken  by  defendant  from  an  order  of  the 

City  Court  affirming  an  order  of  the  Special  Term  granting 

a  re-taxation  of  costs,  and  allowing  plaintiffs  to  tax  full 

costs  on  recovery  of  judgment,  although  they  had  previ- 
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ously  received  from  defendant  a  portion  of  such  costs  pur- 
suant to  an  order  imposing  upon  him  "  costs  to  date  "  as  a 
condition  of  amending  his  answer.  It  is  objected  that  the 
court  granted  a  re-taxation,  although  plaintiffs  had  not  ap- 
pealed from  the  taxation  by  the  clerk  disallowing  the  items 
claimed.  This  objection  cannot  be  sustained.  The  Code 
allows  the  court  in  its  discretion  to  order  re-taxation  of 
the  costs  at  any  time  (§§  3264,  3265).  It  is  objected  that 
the  "  costs  to  date  "  having  been  paid  under  the  order  im- 
posing those  terms  as  a  condition  of  amendment,  cannot  be 
recovered  again  in  the  judgment  entered  by  the  party  who 
has  received  them.  The  City  Court  held  that  he  could, 
following  the  New  York  Superior  Court  in  Havemei/er  v. 
Havemeyer  (48  N.  Y.  Super.  Ct.  104),  holding  that  the  order 
imposing  "payment  of  costs  of  the  action  to  the  present 
time "  as  a  condition  of  amendment,  *'  contemplated  only 
a  compensation  to  the  plaintiff  for  the  amendment,  to  be 
measured  by  the  taxable  costs  to  the  time  of  its  entry." 
This  view  seems  to  be  reasonable.  Any  other  construction 
would,  in  the  event  of  ultimate  recovery  by  the  party  who 
has  received  the  costs,  deprive  him  of  the  compensation 
intended  as  an  offset  to  the  favor  granted  his  adversary.  It 
seems,  too,  that  the  construction  which  the  City  Court 
places  upon  its  own  order  (and  the  Superior  Court,  in  the 
case  last  cited,  deems  the  question  one  of  construction,  see 
p.  106),  ought  not  to  be  the  subject  of  review  in  this  court 
(Union  Trust  Co.  v.  Whiton,  78  N.  Y.  491). 

The  judgment  and  order  appealed  from  should  be  affirm- 
ed, with  costs. 

LARIIEMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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DANIEL  DONOVAN,  Respondent,  against  ROBERT  G. 
CORNELL,  Appellant. 

(Decided  December  7th,  1885,  and  May  3d,  1886). 

The  complaint  in  an  action  in  the  City  Court  of  New  York  alleged,  in  sub- 
stance, that  defendant  was  a  commission  merchant,  and  as  such  sold  cer- 
tain property  of  plaintiffs,  for  a  specified  price  in  cash,  of  which,  after 
deducting  defendant's  commission,  there  remained  due  to  plaintiff  a  sum 
stated,  which  plaintiff  demanded  of  defendant,  but  defendant  refused 
to  pay  the  same  or  any  part  thereof,  and  converted  it  to  his  own  use; 
and  asked  for  judgment  for  said  sum,  with  interest  and  costs.  Upon  an 
affidavit  containing  averments  of  the  facts  stated  in  the  complaint,  ex- 
cept the  allegation  of  conversion  of  the  money,  an  order  for  the  arrest 
of  defendant  was  granted,  for  the  conversion  of  money  received  in  a 
fiduciary  capacity,  and  was  executed.  Defendant  served  an  answer,  and 
moved,  upon  the  pleadings  and  affidavits,  to  vacate  the  order  of  arrest, 
which  was  denied  by  the  City  Court,  upon  the  ground  that  the  cause  of 
action  and  the  cause  of  arrest  were  identical,  and  that  the  question  of 
the  right  to  arrest  could  not  be  intelligently  decided  in  advance  of  the 
trial.  Held,  that  this  was  error,  and  that  the  order  denying  the  motion, 
should  be  reversed,  and  the  motion  heard  upon  its  merits. 

Upon  the  subsequent  hearing,  on  the  merits,  of  the  motion  to  vacate  the 
order  of  arrest,  it  appeared  that  the  dealings  of  the  parties  were  in  ac- 
cordance with  a  general  custom  of  the  trade,  by  which  the  commission 
merchant  mingled  the  proceeds  of  the  sale,  whenever  made,  indiscrimi- 
nately with  his  own  funds,  and  paid  by  his  check  on  Saturday  for  all 
merchandise  delivered  during  the  week,  whether  the  same  was  then  sold 
or  unsold.  Held,  that  the  relation  of  the  parties  was  not  a  fiduciary 
one  within  the  meaning  of  subdivision  3  of  section  550  of  the  Code  of 
Civil  Procedure,  but  the  ordinary  one  of  debtor  and  creditor,  and  that 
the  order  of  arrest  should  be  vacated. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  that  court  deny- 
ing a  motion  to  vacate  an  order  of  arrest. 

The  complaint  alleged  the  delivery,  between  March  30th 
and  April  3d,  1885,  by  plaintiff  to  defendant,  "who  during 
that  time  was  a  commission  merchant,"  of  170  sheep  and 
lambs  to  be  sold  for  plaintiff  for  cash,  and  after  deducting 
defendant's  commissions  of  20  cents  a  head,  to  pay  the  bal- 
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ance  of  the  price  to  plaintiff ;  that  defendant  sold  the  sheep 
and  lambs  for  §724.35,  which  he  received  ;  that  his  commis- 
sions amounted  to  $35.40,  leaving  due  to  plaintiff  $688.95, 
which  plaintiff  demanded,  but  which  defendant  refused  to 
pay,  "  and  converted  to  his  own  use."  The  order  of  arrest 
was  granted  upon  an  affidavit  of  plaintiff  stating  the  facts 
of  the  complaint  and  omitting  the  allegation  of  conversion. 

Defendant  moved  upon  affidavits  and  an  answer  denying 
in  part  the  allegations  of  complaint  and  plaintiff's  affidavit, 
and  setting  up  new  matter.  He  alleged  that  he  received 
no  goods  from  plaintiff,  but  that  all  his  dealings  were  with 
Richard  Donovan,  plaintiff 's  father,  upon  an  agreement  by 
which  the  latter  was  to  consign  sheep  and  lambs  to  defend- 
ant to  be  sold  on  commission  ;  that  under  the  custom  of 
commission  merchants  in  his  line  of  business,  he  accounted 
to  his  consignee  every  Saturday,  giving  his  individual  check 
for  the  amount  of  sales,  irrespective  of  his  having  realized 
the  proceeds,  and  dating  the  checks  ahead  for  his  accommo- 
dation ;  that  he  gave  his  checks,  after  January,  1883,  to  the 
order  of  plaintiff,  at  the  request  of  Richard  Donovan ;  that 
on  April  4th,  1885,  he  gave  his  check  (post  dated  April  8th, 
1855),  to  plaintiff's  order  for  $913.26,  in  full  of  sales  since 
the  previous  Saturday,  which  check  was  paid  ;  that  between 
April  6th  and  9th  he  received  the  sheep  and  lambs  alleged, 
which  he  sold  partly  for  cash,  but  mostly  on  terms  of  credit 
as  theretofore ;  that  on  April  9th  he  made  an  assignment  for 
the  benefit  of  creditors,  because  he  could  not  meet  his  check 
given  to  one  Odenheimer,  due  April  9th,  for  $3,423,  owing 
to  his  failure  to -realize  on  sales  made  by  him,  including 
those  made  for  plaintiff,  or  Richard  Donovan. 

The  motion  to  vacate  the  order  of  arrest  was  denied.  The 
judge  at  Special  Term,  in  his  opinion,  considered  the  ques- 
tion presented  by  the  pleadings  and  affidavits,  viz.,  whether 
the  fiduciary  relation  existed  between  the  plaintiff  and  de- 
fendant, or  whether  the  defendant  was  authorized  to  mingle 
the  money  collected  with  his  own  and  so  became  a  mere 
debtor  to  plaintiff  for  the  amount  due ;  but  the  judge 
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would  not  decide  the  question,  deeming  it  a  proper  one 
for  the  jury  on  the  trial  of  the  action. 

The  order  denying  the  motion  to  vacate  the  order  of  ar- 
rest was  affirmed  at  the  General  Term  of  the  City  Court, 
the  opinion  rendered  stating  that  the  cause  of  action  and 
the  cause  of  arrest  were  identical ;  that  the  complaint  alleged 
that  defendant  received  plaintiff's  moneys  in  a  fiduciary 
capacity;  that  jn  this  view  of  the  case  the  order  of  arrest 
should  not  be  vacated  at  Special  Term,  except  upon  evi- 
dence so  clear  as  to  leave  no  possible  doubt  in  the  mind  of 
the  court  upon  the  questions  presented ;  that  this  was  not 
such  a  case,  and  even  assuming  that  the  order  of  arrest  was 
granted  upon  extrinsic  facts,  the  justice  at  Special  Term 
was  correct  in  refusing  to  vacate ;  and  for  these  reasons 
and  the  grounds  stated  in  the  opinion  of  the  Special  Term, 
the  order  must  be  affirmed. 

From  the  order  entered  upon  this  decision  defendant  ap- 
pealed to  this  court. 

Horace  Secor,  Jr.,  for  appellant. — The  cause  of  action  and 
the  ground  of  arrest  are  not  identical.  It  has  been  repeat- 
edly held  by  the  Court  of  Appeals  that  an  agent  or  person 
acting  in  a  fiduciary  capacity  is  not  subject  to  an  action  for 
tort,  for  not  paying  over  money  due  ;  and  in  an  action  against 
him  for  not  paying  over  a  balance  due,  the  plaintiff  does 
not,  by  alleging  that  the  defendant  has  converted  the  money 
to  his  own  use,  convert  the  action  into  one  for  tort ;  that 
allegation  is  mere  surplusage,  and  the  action  is  ex  contractu 
(Sef/elken  v.  Meyer,  94  N.  Y.  473  ;  Greentree  v.  Rosemtock, 
61  N.  Y.  583;  Prouty  v.  Swift,  51  N.  Y.  594;  Wood  v. 
Henry,  40  N.  Y.  124). 

The  Special  Term  erred  in  holding  that  the  question 
whether  the  defendant  acted  in  a  fiduciary  capacity  or  not 
must  be  determined  by  the  jury.  The  allegation  in  the 
complaint  as  to  the  alleged  fiduciary  capacity  in  which  de- 
fendant acted,  is  not  traversable,  and  does  not  constitute 
any  part  of  the  cause  of  action  (see  cases  above  cited). 

Defendant  did  not  act  in  a  fiduciary  capacity,  and  the  re- 
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lations  between  the  parties  were  those  of  mere  debtor  ?.nd 
creditor  ( Wallace  v.  Castle,  14  Hun  106  ;  Duguid  v.  Ed- 
wards, 50  Barb.  300,  301 ;  Morange  v.  Waldron,  6  Hun  529 ; 
Robbins  v.  Falconer,  43  N.  Y.  Super  Ct.  [11  J.  &.  S.]  363  ; 
Alliance  Ins.  Co.  v.  Cleveland,  14  How.  Pr.  408 ;  Graver  $ 
Baker  S.  M.  Co.  v.  Clinton,  5  Biss.  324 ;  Woolsey  v.  Cade, 
15  Nat.  Bankr.  Reg.  238  ;  Ownsley  v.  Cobin,  Id.  489). 

• 

Joseph  C.  Wolff,  for  respondent. — Defendant  acted  in  a 
fiduciary  capacity  and  was  liable  to  arrest  (Holbrook  v.  Hor- 
ner,  6  How.  Pr.  86  ;  Turner  v.  Thompson,  2  Abb.  Pr.  444  ; 
Frost  v.  McCarger,  14  How.  Pr.  131 ;  Schudder  v.  Shiells, 
17  How.  Pr.  420  ;  Ostell  v.  Brough,  24  How.  Pr.  274  ;  Bar- 
ret v.  Grade,  34  Barb.  20  ;  Duguid  v.  Edwards,  50  Barb. 
288 ;  German  Bank  v.  Edwards,  53  N.  Y.  541 ;  Kelly  v. 
Scripture,  9  Hun  283 ;  Trunninger  v.  Busch,  1  Daly  124  ; 
Wallace  v.  Castle,  14  Hun  283 ;  King  v.  Arnold,  84  N.  Y. 
668  ;  12  N.  Y.  Weekly  Dig.  30). 

The  cause  of  action  and  the  grounds  of  arrest  are  the 
same.  In  such  cases  the  court  will  not  vacate  the  order  of 
arrest  on  motion  (Mexico  v.  Arangoiz,  5  Duer  634  ;  Geller  v. 
Seixas,  4  Abb.  Pr.  103 ;  Barret  v.  Gracie,M  Barb.  20  ;  Frost 
v.  McCarger,  14  How.  Pr.  131 ;  Levins  v.  Noble,  15  Abb. 
Pr.  475  ;  Lorillard  Fire  Ins.  Co.  v.  Meshural,  7  Robt.  308  ; 
Swift  v.  Wylie,  5  Robt.  680 ;  Cribbs  v.  Hichborn,  12  Hun 
480  ;  Merritt  v.  Heckscher,  50  Barb.  451). 

The  granting  or  denying  of  the  motion  to  vacate  the  or- 
der of  arrest  rested  in  the  discretion  of  the  City  Court,  and 
the  order  is  not  reviewable  in  the  Common  Pleas  (Clarke  v. 
Laurie,  82  N.  Y.  580,  and  cases  there  cited). 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above]. — The 
complaint  alleged  a  cause  of  action  upon  contract.  The 
allegation  of  conversion  of  the  proceeds  of  sale  was  mere 
surplusage.  On  the  trial  such  allegation  will  be  disregarded 
and  plaintiff  allowed  to  recover  upon  contract  (Conaughty 
v.  Nichols,  42  N.  Y.  83).  Even  if  the  complaint  alleged 
that  the  defendant  received  the  proceeds  in  a  fiduciary  ca- 
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pacity,  no  proof  of  that  allegation  would  be  essential  to 
plaintiff's  recovery  ;  a  ground  of  arrest,  based  upon  a  claim 
that  defendant  acted  in  a  fiduciary  capacity,  is  extrinsic  to 
the  cause  of  action.  It  is  not  necessary  to  make  such  an 
allegation  in  the  complaint  in  order  to  sustain  an  order  of 
arrest.  Where  such  allegation  is  contained  in  the  com- 
plaint, but  no  order  of  arrest  has  been  granted,  the  defend- 
ant.would  not  be  subject  to  execution  against  the  person 
(Segelken  v.  Meyer,  94  N.  Y.  473). 

It  follows  from  these  authorities  that  the  cause  of  action 
here  and  the  cause  of  arrest  are  not  identical,  and  that  the 
jury,  upon  the  trial  of  this  action,  will  not  have  to  pass  upon 
the  questions  which  are  involved  in  the  arrest  of  defendant. 
It  was  the  duty  of  the  court  to  decide  upon  the  pleadings 
and  affidavits  whether  the  relation  between  plaintiff  and 
defendant  was  one  of  personal  trust  and  confidence  in  the 
latter,  or  that  of  consignee  and  commission  merchant  as  al- 
leged in  the  answer  (Fuentes  v.  Mayorya,  7  Daly  103  ;  and 
see  on  this  subject  Merrill  v.  Thomas,  7  Daty  395  ;  Clark  v. 
Pinkney,  50  Barb.  226  ;  Duguid  v.  Edwards,  50  Barb.  288  ; 
Sutton  v.  Le  Camp,  4  Abb.  N.  S.  483 ;  Stoll  \.  King,  8  How. 
Pr.  298). 

The  City  Court  did  not  examine  the  question  presented 
by  the  affidavits  in  the  light  of  this  duty,  but  referred  it  to 
the  jury  on  the  trial.  This  is  the  express  decision  of  the 
Special  Term  ;  and  the  General  Term,  while  it  does  state 
that  "  assuming  that  the  order  of  arrest  was  granted  on 
extrinsic  facts,  we  are  of  opinion  that  the  justice  was  cor- 
rect in  refusing  to  vacate,"  finally  concludes  that,  for  those 
reasons  and  "  upon  the  ground  stated  in  the  opinion  of  the 
court  at  Special  Term,"  the  order  must  be  affirmed.  This 
puts  the  affirmance  upon  the  ground  that,  in  the  language 
of  the  Special  Term  opinion,  "  the  jury  will  be  called  upon 
to  weigh  and  determine,  when  the  cause  is  tried,"  the  ques- 
tion of  right  to  arrest,  "  which  cannot  be  intelligently  de- 
cided in  the  present  instance  in  advance  of  the  trial." 
Under  the  decision  in  Segelken  v.  Meyer  (above  cited),  this 
view  appears  to  be  erroneous,  and  the  order  should  be  re- 
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versed,  to  the  end  that  the  motion  to  vacate  the  order  of 
arrest  may  be  heard  upon  its  merits. 

VAN  HOESEN,  J. — This  action  is  not  for  the  conversion 
of  personal  property,  and  an  order  of  arrest  could  not  be 
granted  under  section  549.  The  action  is  for  money  had 
and  received  by  a  factor,  and  the  only  authority  for  an  order 
of  arrest  is  the  third  subdivision  of  section  550.  The  facts 
authorizing  an  arrest  should  not  be  set  out  in  the  complaint, 
nor  is  proof  of  them  within  the  issues  that  the  jury  are  to 
try.  A  jury  could  never,  therefore,  pass  upon  the  question 
which  Chief  Justice  McADAM  said,  in  his  opinion,  he  would 
leave  to  them  for  decision.  The  question  is  not  to  be  de- 
cided by  a  jury,  but  by  a  judge  at  the  Special  Term,  and 
therefore  I  concur  with  Judge  J.  F.  DALY  in  reversing  the 
order. 

LARREMORE,  J.,  dissented. 
Order  reversed. 

In  accordance  with  the  foregoing  decision,  the  motion  to 
vacate  the  order  of  arrest  was  remitted  to  the  City  Court  to 
be  heard  upon  its  merits.  Upon  the  hearing  at  the  Special 
Term  of  that  court,  the  motion  was  again  denied.  From 
the  order  denying  the  motion  defendant  appealed  to  the 
General  Term  of  the  City  Court,  which  affirmed  the  order ; 
and  from  that  decision  defendant  again  appealed  to  this 
court. 

Horace  Secor,  Jr.,  for  appellant. — As  a  matter  of  strict 
law,  upon  the  undisputed  facts,  defendant  did  not  act  in  a 
fiduciary  capacity.  Plaintiff's  own  affidavits,  as  well  as 
those  used  by  defendant,  show  that  defendant  paid  for  the 
goods  each  Saturday,  and  did  not  account  to  plaintiff  for 
the  identical  proceeds  of  the  sales  ;  and  consequently,  the 
relations  between  the  parties  were  those  of  mere  debtor  and 
creditor  (cases  cited  on  this  point  on  previous  appeal,  ante 
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p.  341).  The  single  fact  that  defendant  was  in  the  habit  of 
giving  his  post  dated  checks,  alone  changed  the  strict  rela- 
tions of  principal  and  factor  into  those  of  mere  debtor  and 
creditor  (Alliance  Ins.  Co.  v.  Cleveland,  14  How.  Pr.  408). 
The  case  of  Moore  v.  Hillalrand  (37  Hun  491),  in  no  way 
conflicts  with  the  decisions  cited,  under  which,  on  the  undis- 
puted facts,  the  order  of  arrest  should  be  vacated. 

The  order  is  appealable.  There  is  no  dispute  as  to  the 
facts.  Even  the  Court  of  Appeals  will  review  an  order 
denying  a  motion  to  vacate  an  order  of  arrest,  in  a  proper 
case  (Morris  v.  Talcott,  96  N.  Y.  100 ;  Clarke  v.  Lourie,  82 
N.  Y.  580).  It  is  not  sought  to  review  the  exercise  of  any 
discretionary  power  by  the  City  Court,  but  the  appeal  is 
based  upon  legal  rights  on  the  undisputed  facts. 

Joseph  C.  Wolff,  for  respondent. — Appeals  from  the  Gene- 
ral Term  of  the  City  Court  to  the  Court  of  Common  Pleas 
are  assimilated  in  practice  to  that  governing  appeals  to  the 
Court  of  Appeals  (McEteere  v.  Little,  7  Abb.  N.  C.  374). 
The  granting  or  refusing  an  order  of  arrest  is  discretionary 
with  the  court,  and  the  exercise  of  that  discretion  is  not 
reviewable  in  this  court  (Sartwell  v.  Field,  68  N.  Y.  341 ; 
Clarice  v.  Lourie,  82  N.  Y.  580 ;  Allen  v.  Meyer,  73  N.  Y.  1). 
This  court  will  not  examine  the  facts  (Liddell  v.  Paton,  67 
N.  Y.  393 ;  Allen  v.  Meyer,  73  N.  Y.  1).  This  court  will 
assume  that  the  Special  Term  of  the  City  Court,  in  denying 
the  motion  to  vacate  the  order  of  arrest,  and  the  General 
Term,  in  affirming  that  order,  found  the  facts  in  favor  of  the 
plaintiff  (Liddell  v.  Paton,  67  N.  Y.  393  ;  Allen  v.  Meyer, 
73  N.  Y.  1 ;  Townsend  v.  Nelenzal,  81  N.  Y.  644 ;  Douglas 
v.  Haberstro,  82  N.  Y.  572). 

The  justice,  upon  the  papers  presented,  found  that  the 
relations  of  debtor  and  creditor  did  not  exist,  and  that  the 
papers  showed  that  the  defendant  had  received  the  proceeds 
of  the  sale  of  the  sheep  and  lambs  in  a  fiduciary  capacity, 
and  that  it  did  not  appear  that  the  plaintiff  knew  of  or  as- 
sented to  the  intermingling  of  the  proceeds  of  sale  by  the 
defendant,  with  money  of  his  own  to  be  used  in  the  defend- 
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ant's  business,  so  as  to  imply  a  credit  to  the  defendant  on 
his  financial  ability  to  pay  (Duguid  v.  Edivards,  50  Barb. 
301 ;  Moore  v.  Hillabrand,  and  cases  cited,  N.  Y.  Daily  Reg. 
Dec.  1st,  1885).  The  right  to  arrest  the  factor  for  not  pay- 
ing over  proceeds  of  property  placed  in  his  hands  to  be  sold 
for  his  principal,  is  one  of  the  safeguards  the  law  has  pro- 
vided for  the  protection  of  the  confiding  (cases  supra). 

LARREMORE,  Ch.  J. — When  this  case  was  before  the  Gen- 
eral Term  of  this  court  before,  it  was  held  that  the  papers 
used  on  the  application  for  the  order  of  arrest  did  not  dis- 
close a  cause  of  action  for  conversion.  It  was  also  held 
that  the  City  Court  at  Special  Term  and  General  Term 
erred  in  deciding  to  allow  a  jury  to  pass  upon  the  question 
whether  a  fiduciary  relation  or  one  of  mere  debtor  and 
creditor  existed  between  the  parties,  and  such  question  was 
remitted  to  the  City  Court  to  be  decided  by  a  judge  thereof 
at  Special  Term. 

The  Special  Term  of  the  City  Court,  after  hearing  the 
application  upon  its  merits,  has  again  refused  to  vacate  the 
order  of  arrest;  its  order  was  affirmed  by  the  General  Term 
of  that  tribunal,  and  from  such  order  of  affirmance  this 
appeal  is  taken. 

The  question  how  far  we  are  bound  by  the  allegation  of 
the  complaint  as  to  the  theory  of  the  action  having  been 
determined  on  the  former  appeal,  and  it  having  been  then 
decided  that  a  cause  of  action  for  conversion  is  not  therein 
set  forth,  and  that  the  cause  for  arrest,  if  any,  is  extrinsic 
to  and  not  identical  with  the  cause  of  action,  it  seems  clear 
that  this  order  must  be  reversed. 

Defendant  alleges  a  general  custom  of  the  trade  of  which 
the  plaintiff  was  aware  and  in  which  he  had  acquiesced  in 
all  dealings  between  the  parties  for  many  years.  The  factor 
mingled  the  proceeds  of  sales,  whenever  made,  indiscrimi- 
nately with  his  own  funds,  and  paid,  by  his  check,  pn  Sat- 
urday, for  all  merchandise  delivered  during  the  week, 
whether  the  same  was  then  sold  or  unsold.  Plaintiff  does 
not  deny  the  existence  of  the  usage,  or  that  his  dealings  had 
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been  in  accordance  with  it.  Indeed  he  expressly  admits 
some  of  the  more  important  facts  averred.  The  relation  of 
the  parties  was  not,  therefore,  a  fiduciary  one  within  the 
meaning  of  subdivision  3  of  section  550 ;  but  an  ordinary 
one  of  debtor  and  creditor  (Wallace  v.  Castle,  14  Hun  106 ; 
Dugidd  v.  Edwards,  50  Barb.  300;  Grover  £  Baker  S.  M.  Co. 
v.  Clinton,  5  Biss.  324 ;  Alliance  Ins.  Co.  v.  Cleveland,  14 
How.  Pr.  408). 

According  to  the  facts  alleged  in  defendant's  answer  and 
affidavit,  and  which  are  not  denied,  we  think  the  present 
case  comes  within  the  principle  laid  down  by  the  Court  of 
Appeals  in  Morris  v.  Talcott  (96  N.  Y.  100)  ;  and  that  the 
order  appealed  from  should  be  reversed,  with  costs. 

J.  F.  DALY  and  VAN  HOESEX,  J  J.,  concurred. 
Order  reversed,  with  costs. 


AUGUST  LUCAS,  Respondent,  against  JOHN  C.  HESSEN  et 
al.,  Appellants. 

(Decided  December  7th,  1885) 

An  executor  is  not  liable  to  an  undertaker  for  necessaries  furnished  by  the 
latter  for  the  funeral  of  his  testator,  although  he  may  have  assets  of  the 
estate  sufficient  to  pay  the  claim,  where  the  funeral  was  ordered  by  and 
the  credit  given  to  another  person. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 

• 

The  facts  are  stated  in  the  opinion. 

Adolphus  D.  Pape  and  S.  S.  Blake,  for  appellants. 
J7.  Fixman,  for  respondents. 
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VAN  HOESEN,  J. — The  plaintiff,  who  is  an  undertaker, 
furnished  the  necessaries  for  the  funeral  of  a  Mrs.  Kessel, 
who,  by  her  will,  made  the  defendants  her  executors.  The 
defendants  have  assets  belonging  to  the  estate  of  the  testa- 
trix more  than  sufficient  to  pay  the  plaintiff's  bill.  Having 
assets  in  their  hands,  the  executors  would,  under  ordinary 
circumstances,  be  personally  liable  to  pay  the  funeral  expen- 
ses of  the  testatrix  (JRappleyea  v.  Russell,  1  Daly  214; 
Patterson  v.  Patterson,  59  N.  Y.  574 ;  Williams  on  Execu- 
tors, marg.  p.  1624. 

The  husband  of  the  testatrix  was  likewise  liable  to  the 
undertaker,  but,  as  the  wife  left  assets  sufficient  to  pay  the 
expenses  of  the  funeral,  he  could  have  recovered  from  the 
executors  the  amount  that  he  might  have  paid  to  the  under- 
taker (McCue  v.  Garvey,  14  Hun  562;  Freeman  v.  Colt,  27 
Hun  447,  450 ;  Jackson  v.  Westerfield,  61  How.  Pr.  399). 

It  appears  from  the  testimony  that  the  husband  ordered 
the  funeral,  that  he  paid  a  part  of  the  undertaker's  bill,  and 
that  the  undertaker  then  brought  an  action,  and  recovered 
judgment  against  him,  for  the  balance.  There  can  be  no 
doubt  that  the  plaintiff  gave  credit  to  the  husband  alone, 
and  having  done  so,  has  now  no  right  to  recover  upon  the 
ground  that  an  executor  having  assets  is  always  liable  for 
funeral  expenses.  An  executor  is  liable  "  in  the  absence  of 
evidence  to  charge  any  other  individual " ;  and  he  is  also 
liable  when  he  adopts  the  acts  of  a  person  who,  without  pre- 
viously obtained  authority,  orders  the  funeral  (for  he 
thereby  treats  that  person  as  his  agent)  ;  but  he  is  not 
liable  to  the  undertaker  where  the  funeral  has  been  ordered 
by  and  the  credit  given  to  another  person.  That  person 
may  recover  from  the  executor  the  reasonable  expenses  of 
the  funeral  as  soon  as  he  has  paid  the 'undertaker,  but  the 
undertaker  must  look  to  the  person  to  whom  he  gave  credit, 
(Williams  on  Executors,  marg.  pp.  1622-1624). 

The  judgment  against  the  defendants  was,  therefore, 
erroneous,  and  must  be  reversed. 

There  is  some  testimony  in  the  case  that  tends  to  show 
that  the  husband  was  sent  by  one  of  the  defendants  to  bring 
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the  undertaker  to  the  house.  In  view  of  all  the  circum- 
stances, we  have  not  felt  that  standing,  by  itself,  the  fact  that 
one  of  the  defendants  may  have  suggested  the  name  of  the 
undertaker  to  the  husband — and  this  is  what  the  hus- 
band may  have  construed  into  "  sending  him " — would 
Avarrant  us  in  holding  that  the  husband  was  from  the  outset 
a  mere  messenger,  employed  by  the  defendants  to  do  their 
bidding.  But  as,  on  a  new  trial,  it  may  be  made  to  appear 
that  the  defendants  were  the  principals,  and  the  husband  a 
mere  agent,  in  the  transaction,  we  have  concluded  to  order 
a  new  trial,  with  costs  to  abide  the  event. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


WARD  H.  WAKEFIELD,  Respondent,  against  THE  AMERICAN 
SURETY  COMPANY  OF  NEW  YORK,  Appellant. 

(Decided  December  7th,  1885). 

The  Court  of  Common  Pleas  will  not,  upon  appeal  from  the  City  Court  of 
New  York,  review  the  action  of  that  court  in  refusing  leave  to  a  defend- 
ant to  interpose  a  supplemental  answer,  where  it  appears  that  the  appli- 
cation for  such  leave  called  for  the  exercise  of  judicial  discretion. 

At  the  trial  of  an  action  brought  upon  an  undertaking  given  to  procure  a 
stay  of  proceedings  on  appeal  from  a  judgment,  defendant  applied  for 
leave  to  interpose  a  supplemental  answer  setting  up  that  the  judgment 
appealed  from  had  been  set  aside.  It  appeared  that  the  judgment  was 
not  actually  vacated  and  nullified,  but  all  that  was  contemplated  was 
a  new  entry  of  the  judgment  on  a  re-taxation  of  costs.  Held,  that  it 
was  within  the  discretion  of  the  court  to  deny  the  application. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  directed  by  the  court. 
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The  facts  are  stated  in  the  opinion. 

John  E.  Mclntyre,  for  appellant. 
William  W.  Badger,  for  .respondent. 

VAN  HOESEN,  J. — In  Holyoke  v.  Adams  (59  N.  Y.  233, 
237),  Judge  FOLGEK,  in  discussing  the  question  of  the  de- 
fendant's right  to  interpose  a  supplemental  answer,  said : 
*'  Generally  a  defendant  has  a  right  to  set  up,  by  supple- 
mental answer,  matter  of  defense  which  has  occurred,  or 
come  to  his  knowledge,  subsequently  to  the  putting  in  of 
his  first  answer.  But  he  must  apply  to  the  court,  by  mo- 
tion, for  leave  to  do  so,  so  that  the  opposite  party  may  be 
heard,  and  the  court  may  determine  whether  there  have 
been  inexcusable  laches,  or  whether  any  of  the  reasons  ap- 
pear that  are  recognized  as  giving  authority  for  denying  the 
exercise  of  the  general  right  in  the  particular  instance.  The 
court  must  grant  leave,  unless  the  motion  papers  show  a 
case  in  which  the  court  may  exercise  a  discretion  as  to 
granting  or  withholding  leave ;  and  may  refuse  leave  thus 
to  answer  when  long  delay  lias  intervened,  or  fraud  is 
shown,  or  injustice  will  be  wrought  by  allowing  the  new 
defense." 

At  page  238,  the  learned  judge  said:  "Where  the  facts 
of  the  case  call  for  the  exercise  of  the  discretion  of  the 
Special  Term,  this  court  will  not  review  the  order  made  in 
the  exercise  thereof." 

The  Court  of  Common  Pleas,  following  the  practice  of 
the  Court  of  Appeals,  will  not  review  the  action  of  the  trial 
term  of  the  City  Court  in  refusing  leave  to  the  defendant  to 
interpose  a  supplemental  answer,  if  we  should  find,  upon 
examination,  that  the  application  of  the  defendant  placed 
the  judge  in  a  position  in  which  he  was  called  upon  to  exer- 
cise a  judicial  discretion. 

The  action  was  upon  an  undertaking  given  to  procure  a 
stay  of  proceedings  on  an  appeal  from  a  judgment.  The 
undertaking  stipulated  that,  if  the  appeal  should  be  dis- 
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missed,  the  obligors  would  pay  the  sum  that  the  judgment 
appealed  from  directed  to  be  paid.  The  appeal  was  dis- 
missed, and  therefore  the  obligors  became  liable  to  pay  the 
amount  of  the  judgment.  Subsequently,  however,  the  court 
reduced  the  judgment  in  amount  by  striking  therefrom  the 
sum  of  $1,000,  which  had  been  awarded  as  an  extra  allow- 
ance. The  obligee  thereafter  made  no  claim  to  recover 
upon  the  undertaking  the  amount  of  the  extra  allowance. 
Two  days  before  the  trial  of  this  action,  the  Supreme  Court 
declared  that  the  costs  included  in  the  judgment  had  been 
irregularly  taxed,  and  that  the  judgment  for  those  costs, 
because  of  the  irregularity  in  the  taxation,  should  be  set 
aside,  but  that  judgment  might  at  once  be  entered  for  "the 
costs  as  originally  taxed."  There  is  nothing  before  us  to 
show  what  the  irregularity  was,  or  whether  "  the  costs  as 
originally  taxed "  were  not  the  very  same  costs  that  were 
adjudged  to  have  been  irregularly  taxed.  I  imagine  that 
the  word  "  originally  "  was  improperly  used,  and  that  there 
was  only  one  bill  of  costs  taxed.  The  object  of  the  defend- 
ants in  applying  for  leave  to  interpose  a  supplemental  an- 
swer setting  up  that  "  the  judgment  was  set  aside  by  an 
order  of  the  Supreme  Court,  dated  the  22d  day  of  April, 
1885,"  was,  of  course,  to  bar  a  recovery  upon  the  undertak- 
ing. If  they  could  get  rid  of  the  judgment,  they  would 
escape  from  liability  upon  the  undertaking. 

Of  course,  if  the  judgment  were  actually  vacated  and  nulli- 
fied, so  that  further  judicial  action  would  be  required  in  order 
to  fasten  liability  upon  the  judgment  debtor,  it  would  have 
been  simple  justice  to  allow  the  defendant  (he  having  acted 
with  due  diligence)  to  plead  a  supplemental  answer  setting 
up  the  facts.  But,  the  exhibits  show  that  in  this  case  no 
further  judicial  action  was  contemplated,  as  nothing  more 
than  a  new  entry  of  the  judgment  for  the  very  same  costs, 
or  a  re-taxation  of  the  costs  if  the  prevailing  party  elected 
to  have  it,  was  all  that  the  court  had  in  view.  It  would  be 
inequitable  to  allow  the  obligors  to  evade  liability  upon  the 
undertaking  by  taking  advantage  of  a  technical  irregularity 
in  the  proceeding  for  taxing  costs,  an  irregularity  that  did 
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not  impair  their  substantial  rights.  We  are  not  at  liberty  to 
assume,  for  the  purpose  of  obtaining  a  reason  for  reversing 
the  judgment,  that  the  prevailing  party  could  not  at  once 
have  re-entered  his  judgment  for  the  very  same  costs  that 
were  adjudged  to  have  been  taxed  irregularly. 

In  Wilson  v.  Palmer  (75  N.  Y.  250),  the  Court  of  Appeals 
held  that  where  a  judgment  was  entered,  and  notice  of 
entry  given,  on  the  3rd  day  of  August,  the  time  for  appeal 
should  begin  to  run  on  that  day,  notwithstanding  the  fact 
that  a  re-taxation  of  costs  was  had,  and  a  change  in  the 
amount  made,  on  the  30th  day  of  August.  The  re-taxation, 
and  a  deduction  from  the  amount  of  the  costs  as  taxed,  were 
not  deemed  to  be  equivalent  to  the  setting  aside  of  the  old 
judgment,  and  the  entry  of  a  new  one.  So  in  this  case,  the 
order  on  which  the  obligors  rely  very  carefully  refrains 
from  setting  aside  the  entire  judgment,  and  merely  aims  at 
the  correction  of  the  mode  of  adjusting  the  costs. 

I  think,  therefore,  that  the  City  Court  had  a  discretion  in 
the  matter  that  warranted  the  denial  of  leave  to  plead  a  sup- 
plemental answer;  and  this  being  so,  this  court  has  no 
power  to  interfere  with  its  action.  But,  if  we  had  power  to 
interfere,  I  should  be  in  favor  of  affirming  the  judgment,  on 
the  ground  that  the  decision  is  right. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


LEVI  P.  WESTERVELT,  Respondent,  against  THE  FULLER 
MANUFACTURING  COMPANY,  Appellant. 

(Decided  December  7th,  1885). 

By  a  written  agreement  reciting  that  plaintiff  was  the  inventor  of  certain 
improvements,  he  agreed  to  sign  all  papers  necessary  to  secure  a  patent 
for  the  invention,  to  request  the  issue  of  letters  patent  therefor  to  defen- 
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dant,  and  to  do  all  that  would  be  necessary  to  vest  the  title  to  the  inven- 
tion in  defendant;  in  consideration  of  which  defendant  agreed  to  pay 
him  a  specified  sum.  No  patent  was  ever  obtained  for  the  invention, 
and  it  appeared  that  none  ever  could  be  obtained,  an  earlier  patent  there- 
for having  been  issued  to  another  person.  Held,  that  there  was  a  total 
failure  of  consideration  of  the  contract,  which  would  defeat  a  recovery 
of  the  sum  agreed  to  be  paid. 

APPEAL  from  a  judgment  of  the  District  Court  in  the  City 
of  New  York  for  the  Sixth  Judicial  District. 


The  facts  are  stated  in  the  opinion. 

E.  P.  Wilder,  for  appellant. 

Dillaway,  Davenport  $  Leeds,  for  respondent. 

LARREMORE,  J. — This  action  was  brought  by  the  plaintiff 
to  recover  upon  an  alleged  contract  to  pay  "him  one  hundred 
dollars  for  all  his  right  and  interest  in  a  certain  invention, 
he  to  sign  all  papers  necessary  to  secure  the  patent. 

The  agreement  commenced  with  the  following  recital  : 
Whereas  I  am  the  inventor  of  "  certain  improvements  in 
monkey  wrenches."  Five  dollars  were  paid  on  the  exe- 
cution of  the  contract,  by  which  it  was  stipulated  that  the 
further  sum  of  ninety-five  dollars  should  be  paid  thereafter. 
The  plaintiff  further  agreed  to  sign  all  papers  necessary  to 
secure  a  patent  for  the  invention,  and  to  request  and  author- 
ize the  Commissioner  of  Patents  to  issue  such  letters  patent 
unto  the  defendant,  and  to  do  all  else  that  would  be  neces- 
sary to  vest  the  title  in  said  invention  in  the  defendant. 

No  patent  was  ever  obtained  for  the  invention  ;  and,  as 
appears  from  the  evidence,  none  could  be  obtained,  for  the 
reason  that  an  earlier  patent  for  the  same  invention  had 
been  issued  to  another  party. 

If  a  patent  had  been  issued  upon  the  plaintiff's  alleged 

invention,  and  the  defendant  had  acted  upon  it,  he  would 

not  have  been  allowed  to  question  its  legality,  under  the 

rulings  in  Smith  v.  Standard  Laundry  Mach.  Co.  (11  Daly 

VOL.  XIII— 23 
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156)  ;  Hyatt  v.  Ingalh  (49  N.  Y.  Super.  Ct.  375)  ;  Union 
Maniif.  Co.  of  Norwalk  v.  Lounsbury  (41  N.  Y.  363). 

It  is  apparent  from  the  testimony  in  this  case  that  the 
patentability  of  the  invention  was  the  consideration  of  the 
agreement  referred  to,  and  such  patent  not  having  been 
issued,  there  was  a  total  failure  of  the  consideration  of  the 
contract,  which  the  plaintiff  has  never  fully  performed. 
For  this  reason,  I  think  the  judgment  appealed  from  should 
be  affirmed. 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider the  other  points  raised  in  the  case. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


WILHELMINA   ARNSTAEDT  et  a?.,  Appellants,  against 
ABRAHAM  BLUMENFELD,  Respondent. 

(Decided  December  28th,  1885). 

Under  the  provision  of  chapter  561  of  the  Laws  of  I860,  that  "  in  case 
any  resident  of  this  state  shall  die  who,  at  the  time  of  his  death  and  for 
a  period  of  five  years  or  more  immediately  prior  thereto,  was  conducting 
or  carrying  on,  in  his  sole  name,  any  business  in  this  state,  the  right  to 
use  the  name  of  said  deceased,  for  the  purpose  of  continuing  and  carry- 
ing on  said  business,  shall  survive,"  <fec.,  the  successors  of  such  deceased 
person  may,  with  the  permission  of  his  legal  representatives,  use  his 
name  with  the  addition  of  "<fe  Co."  as  their  co-partnership  name  in  con- 
tinuing his  business. 

APPEAL  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  New  York  reversing  a  judgment  of  that  court  en- 
tered upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court  and  granting  a  new  trial. 

This  action  was  brought  by  the  plaintiffs  to  recover  an 
amount  due  for  goods  sold  and  delivered  to  the  defendant. 
The  answer  admits  the  sale  and  delivery  of  the  goods,  and 
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avers  that  the  same  were  purchased  by  him  from  the  persons 
carrying  on  business  under  the  firm  name  or  style  of  L. 
Arnstaedt  &  Co. ;  that  in  truth  and  fact  at  the  time  of  the 
sale  of  said  goods  no  member  of  said  firm  of  the  name  of 
L.  Arnstaedt  was  in  existence,  nor  had  any  person  of  that 
name,  or  known  by  that  name,  any  interest  in  said  business, 
that  L.  Arnstaedt  represented  a  fictitious  person ;  that  said 
so-partnership  or  firm  name  of  L.  Arnstaedt  &  Co.  and  the 
conduct  of  business  by  the  plain  tin0  thereunder,  was  con- 
trary to  law  and  in  violation  of  the  statute. 

It  appeared  upon  the  trial  that  on  January  18th,  1882 
the  plaintiffs  filed  a  certificate  in  the  proper  office,  duly  exe- 
cuted and  acknowledged,  of  which  the  following  is  a  copy: 

"  L.  Arnstaedt  and  Company. 

"Whereas  Louis  Arnstaedt,  no-w  deceased,  late  of  the 
City  of  Brooklyn,  Kings  County,  in  the  State  of  New  York, 
was  at  the  time  of  his  death  and  for  a  period  of  five  years 
prior  thereto,  conducting  and  carrying  on  business  in  the 
City  of  New  York,  in  his  own  name,  under  the  style  *  L. 
Arnstaedt,'  and  the  undersigned  having  succeeded  to  the 
business  of  said  Louis  Arnstaedt,  and  continuing  the  use  of 
his  name  as  aforesaid  in  their  co-partnership  under  the  style 
of  '  L.  Arnstaedt  and  Company,'  permission  so  to  do  having 
been  given  by  the  personal  representatives  of  said  Louis 
Arnstaedt,  the  undersigned  do  hereby  certify,  pursuant  to 
the  Laws  of  1880,  chapter  561,  that  the  persons  dealing  and 
intending  to  deal  under  the  name  and  style  of  L.  Arnstaedt 
and  Company  are  Wilhelmina  H.  Arnstaedt,  residing  at 
Brooklyn,  County  of  Kings  and  State  of  New  York  ;  Clem- 
ent H.  Bruel,  residing  at  Brooklyn,  County  of  Kings  and 
State  of  New  York ;  and  Theodore  W.  Specht,  residing  at 
Brooklyn,  County  of  Kings  and  State  of  New  York ;  who 
are  general  partners  composing  said  firm,  the  principal  place 
of  business  of  which  is  at  the  City  of  New  York. 

"  Dated  New  York,  January  16th,  1882. 

"  Wilhelmina  H.  Arnstaedt. 

"  Clement  Bruel. 

"  Theodore  W.  Specht." 
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A  verdict  for  plaintiffs  was  directed  by  the  court  and 
judgment  for  plaintiffs  was  entered  thereon.  From  the 
judgment  defendant  appealed  to  the  General  Term  of  the 
City  Court,  which  reversed  the  judgment  and  ordered  a  new 
trial.  From  this  decision  plaintiffs  appealed  to  this  court. 

Blumenstiel  $  Hirscli,  for  appellants. 
Solomon  Kohn,  for  respondent. 

LAKREMORE,  J. — [After  stating  the  facts  as  above.] — It 
does  not  appear  from  the  record  that  any  co-partnership 
ever  existed  under  the  name  of  "  L.  Arnstaedt,"  but  it  was 
shown  on  the  trial  that  one  Louis  Arnstaedt  had  carried  on 
business  in  this  city  prior  to  1882  under  the  style  of  "  L. 
Arnstaedt."  The  plaintiffs  cannot  justify  their  proceedings 
under  the  "  Act  to  prevent  persons  from  transacting  busi- 
ness under  fictitious  names,"  passed  April  29th,  1833  (L. 
1833  c.  281).  There  was  at  that  time  no  person  engaged  in. 
the  business  to  represent  an  actual  partner  or  partners.  For 
the  same  reason  there  could  be  no  continued  use  of  the 
co-partnership  name  under  chapter  400  of  the  Laws  of  1854. 

But  chapter  561  of  the  Laws  of  1880  seems  to  meet  the 
case.  The  first  section  of  that  act  provides  that — 

"  Section  1.  In  case  any  resident  of  this  state  shall  die 
who,  at  the  time  of  his  death,  and  for  a  period  of  five  years 
or  more  immediately  prior  thereto,  was  conducting  or  car- 
rying on,  in  his  sole  name,  any  business  in  this  state,  the 
right  to  use  the  name  of  said  deceased,  for  the  purpose  of 
continuing  and  carrying  on  such  business,  shall  survive,  and 
in  all  cases  where  the  right  hereby  given  is  exercised,  such 
right  to  the  use  of  such  name  shall  form  a  part  of  the  per- 
sonal estate  of  such  deceased,  and  shall  pass  and  be  disposed 
of  and  accounted  for  as  such." 

By  the  act  last  referred  to,  allowing  the  name  of  a  de- 
ceased person  to  be  used  in  carrying  on  the  business  which 
survived  him,  and  making  the  use  of  such  name  a  part  of 
his  personal  estate,  it  is  evident  that  the  legislature  intended 
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that  such  name  should  be  disposed  of  and  accounted  for  by 
his  legal  representatives. 

The  certificate  above  referred  to  shows  that  the  plaintiffs 
had  succeeded  to  the  business  of  the  deceased,  continuing 
the  use  of  his  name  in  their  co-partnership  by  permission  of 
the  legal  representative  of  the  deceased. 

The  act  of  1880  is  entirely  independent  of  the  previous 
acts  of  1833  and  1854  so  far  as  the  use  of  the  business  name 
of  a  deceased  person  is  concerned.  The  certificate  filed 
was  in  conformity  with  the  statute,  and  was  constructive 
notice  to  all  parties  as  to  the  formation  of  the  co-partnership 
and  the  members  thereof. 

The  statutes  above  referred  to,  being  penal  in  their  nature, 
should  be  strictly  construed  (Zimmerman  v.  Ehrhard,  83 
N.  Y.  74). 

In  the  cases  of  Lunt  v.  Lunt  (8  Abb.  N.  C.  76)  ;  Arnold 
v.  Lane  (13  Abb.  N.  C.  73),  it  did  not  appear  that  any  cer- 
tificate had  been  filed  by  the  parties  carrying  on  the  busi- 
ness under  a  co-partnership  name. 

For  the  reasons  above  stated,  I  think  the  judgment  of  the 
General  Term  should  be  reversed,  and  that  of  the  Special 
Term  should  be  affirmed,  with  costs. 

J.  F.  DALY,  J.,  concurred. 
VAN  HOES  EN,  J.,  dissented. 
Judgment  reversed,  with  costs. 
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ALBERT  BRISBANE,  Respondent,  against  WILLIAM  L. 
POMEROY  et  aZ.,  Appellants. 

(Decided  December  28th,  1885). 

Upon  a  sale  and  conveyance  of  land  by  a  deed  containing  covenants  of 
warranty  and  against  incumbrances,  the  wife  of  the  vendor,  who  was 
living  at  the  time,  did  not  join  in  the  deed;  and  he  fraudulently  repre- 
sented that  a  person  who  joined  with  him  in  the  deed  was  his  wife.  The 
purchasers  expended  large  sums  of  money  in  improving  the  land  and 
preparing  it  for  sale,  but  afterwards  ascertained  that  it  was  subject  to  the 
inchoate  right  of  dower  of  the  vendor's  wife,  by  reason  of  which  they 
were  unable  to  sell  the  land.  Held,  that  the  measure  of  the  damages 
which  the  purchasers  were  entitled  to  recover  from  the  vendor  for  the 
fraud,  was  not  merely  the  value  of  the  outstanding  inchoate  right  of 
dower,  but  was  the  difference  between  the  value  of  the  land  under  the 
disability  of  the  purchasers  to  convey  to  others,  and  what  it  would  have 
been  worth  had  there  not  existed  an  inchoate  right  of  dower. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court. 

The  complaint  alleged  that  on  October  15th,  1873,  de- 
fendants delivered  to  plaintiff  their  certain  bond,  condi- 
tioned for  the  payment  of  $19,000;  that  $12,000  remained 
unpaid ;  and  demanded  judgment  therefor.  Defendants 
admitted  the  making  and  delivery  of  the  bond,  and  that 
$12,000  was  unpaid,  and  pleaded  by  way  of  counterclaim 
and  in  defense :  first,  that  the  bond  was  given  to  secure 
part  of  the  purchase  price  of  land  situated  in  New  Jer- 
sey, conveyed  by  plaintiff  to  defendants  by  deed  dated 
October  15th,  1873  ;  that  the  deed  contained  a  covenant  of 
warranty  and  against  incumbrances ;  and  defendants  further 
alleged  that  plaintiff's  wife  did  not  join  in  the  deed,  and 
that  there  was  a  breach  of  the  covenant  against  incumbrances 
by  reason  of  such  alleged  outstanding  inchoate  dower  right, 
and  claimed  $20,000  damages  ;  second,  that  plaintiff  fraud- 
ulently represented  that  the  person  who  joined  in  the  deed 
was  his  (plaintiff's)  wife,  and  claimed  to  have  been  dam- 
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aged  thereby,  through  having  lost  sales  by  reason  of  the 
outstanding  inchoate  dower  right ;  and  third,  as  a  partial 
defense,  that  on  December  6th,  1875,  plaintiff  covenanted, 
in  writing,  with  the  defendants,  that  $7,916.66  should  not 
become  due  or  payable  until  the  land  was  released  from  a 
certain  claim  for  inchoate  dower  made  against  the  same,  or 
until  it  was  otherwise  determined  to  the  reasonable  satisfac- 
tion of  these  defendants  that  no  such  right  of  dower  existed. 
Plaintiff  in  his  reply  admitted  the  outstanding  inchoate 
right  at  the  time  of  sale,  and  alleged  its  extinguishment  by 
death,  and  denied  any  fraud. 

On  the  trial  plaintiff  withdrew  his  claim  to  the  $7,916.66 
on  the  ground  that  as  to  that  the  action  was  prematurely 
brought,  and  moved  for  judgment  as  to  the  balance  on  the 
pleadings,  which  was  granted.  For  the  purpose  of  the 
motion  the  allegations  of  the  defense  were  admitted,  and 
the  death  of  Adele  Le  Brun  (plaintiff's  wife)  was  proven. 
It  was  agreed  that  Adele's  inchoate  dower  right  at  time  of 
sale  was  worth  $1,000,  and.  that  appears  to  have  been  the 
limit  of  damages  allowed  for  the  breach  of  the  covenant 
against  incumbrances.  The  appellants  asked  to  give  proof 
and  go  to  the  jury  upon  a  larger  rule  of  damages,  namely, 
the  difference  between  the  value  of  the  premises  as  they 
were  under  the  disability  of  the  defendants  to  convey  to 
others,  and  as  they  would  have  been  worth  had  there  not 
existed  an  inchoate  right  of  dower.  The  counsel  for  the 
respondent  objected.  The  court  sustained  the  objection, 
and  the  appellants  duly  excepted.  The  court  directed  the 
jury  to  find  a  verdict  for  plaintiff,  and  judgment  for  plaint- 
iff was  entered  thereupon.  From  the  judgment  defendants 
appealed. 

William  IT.  Hamilton  and  Leslie  W.  Russell,  for  appel- 
lants.— The  ruling  as  to  the  first  counterclaim  was  erro- 
neous. A  covenant  against  incumbrances  is  broken,  if  at 
all,  the  instant  the  deed  is  given  {MeCarty  v.  Leggett,  8 
Hill  134 ;  Hall  v.  Dean,  13  Johns.  105 ;  Garrison  v.  Sand- 
ford,  12  N.  J.  L.  261 ;  Harrington  v.  Murphy,  109  Mass. 
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299 ;  Roberts  v.  Levy,  3  Abb.  Pr.  N.  S.  311 ;  Braman  v. 
Bingham,  26  N.  Y.  483,  495 ;  Barlow  v.  Bank,  63  N.  Y.  399, 
402).  An  outstanding  inchoate  right  of  dower  is  an  incum- 
brance,  within  the  covenant  (Jones  v.  Gardiner,  10  Johns. 
266;  Porter  v.  Noyes,  2  Greenl.  [Me.]  26 ;  Sheaver  v.  Ran- 
ger, 22  Pick.  447;  Carter  v.  Denman,  3  Zabr.  [N.  J.]  273). 
Therefore  the  ruling  of  the  court  that  the  first  counterclaim 
set  up  no  defense,  without  alleging  eviction,  was  error. 
This  court  will  not  say  it  was  harmless.  Where  the 
defendant  has  a  verdict,  a  new  trial  will  be  granted  if  it 
appear  that  the  plaintiff  was  entitled  to  even  nominal  dam- 
ages, unless  the  claim  is  clearly  and  unquestionably  trivial 
(Me  C arty  v.  Leyyett,'  3  Hill  134).  But  defendants  were 
entitled  to  a  substantial  recovery  for  the  damages.  The 
incumbrance  was  permanent,  and  not  of  a  kind  that  could 
be  paid  off  and  removed  by  the  vendee,  so  as  to  clear  his 
title.  When  the  vendor  assumes  to  convey  land  to  which 
he  has  no  title  (as  here  he  had  not  the  shadow  of  an  owner- 
ship over  his  wife's  interest)  the  .purchaser  is  not  limited  to 
nominal  damages,  but  may  recover  for  the  loss  sustained 
(Hopkins  v.  Grazelrook,  6  Barn.  &  Cr.  31).  The  dimin- 
ished value  of  the  estate  is  a  competent  damage  where  the 
premises  were  bought  for  re-sale,  and  this  fact  was  known 
to  the  grantor  (Bacheller  v.  Sturgis,  3  Cush.  201).  The 
expenditures  and  cost  to  which  the  purchasers  had  been 
subjected  were  a  competent  damage  (Andrews  v.  Davidson, 
17  N.  H.  413;  Waldo  v.  Long,  7  Johns.  173;  Hopkins  v. 
Grazelrook,  supra ;  Hopkins  v.  Lee,  6  Wheat.  109,  118). 
The  death  of  Adele  before  suit  brought  is  not  a  bar  to  the 
counterclaim  (McCarty  v.  Leggett,  3  Hill  134;  Smith  v. 
Jefts,  44  N.  H.  482). 

The  ruling  on  the  second  counterclaim  was  also  erro- 
neous. Whatever  rule  of  damages  may  obtain  in  cases  of  an 
innocent  breach  of  a  covenant  against  incumbrances  by  the 
vendor,  the  rule  is  well  settled  that  in  cases  .of  fraud  the 
purchaser  is  entitled  to  full  and  complete  indemnity  for  his 
losses,  and  for  the  losses  of  profitable  bargains  and  sales 
(Hammond  v.  Hamin,  21  Mich.  374;  Stoeene  v.  Steele,  5 
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Iowa,  352  ;  Plummer  v.  Rigdon,  78  111.  222 ;  .Drake  v.  Baker ; 
34  N.  J.  L.  358 ;  Warren  v.  Wheeler,  21  Me.  484 ;  Pumpelly 
v.  Phelp*,  40  N.  Y.  59,  60 ;  HaigJit  v.  Sayt,  19  N.  Y.  464 ; 
Krumm  v.  Beach,  96 .N.  Y.  398,  407 ;  Scliiffer  v.  Diet*,  83  N. 
Y.  300 ;  Baldwin  v.  Munn,  2  Wend.  399 ;  Dimmick  v.  Lock- 
wood,  10  Wend.  142). 

Francis  H.  Van  Vechten,  for  respondent. — In  an  action  to 
recover  damages  for  breach  of  covenant  against  incumbrance, 
the  measure  of  damages  is  the  amount  paid  to  extinguish  the 
incumbrance,  and  if  the  incumbrance  has  not  been  discharged 
the  damages  are  only  nominal  (JDelaveryne  v.  Morris,  7  Johns. 
358;  Prescott  v.  Trueman,  3  Amer.  Dec.  248;  Rawle  on 
Covenants,  134 ;  Grant  v.  Tollman,  20  N.  Y.  191,  195; 
Braman  v.  Bingham,  26  N.  Y.  483,  494-5 ;  3  Washburn  on 
Real  Property,  392  note  1).  -Defendants  allege  that  it  was 
agreed  by  plaintiff  that  they  should  retain  $7,916  to  protect 
them  against  the  inchoate  dower  right  of  a  person  claiming 
to  be  plaintiff's  wife.  The  death  of  plaintiff's  wife  was 
established  on  the  trial,  and  that  they  have  that  money. 
Defendants  could  not  therefore  recover  even  nominal  dam- 
ages. The  retention  out  of  the  purchase  money  sufficient 
to  pay  the  incumbrance,  satisfies  the  incumbranqe  so  long 
as  the  retention  continues  (Redding  v.  Gray,  5  Jones  &  S., 
79,  88).  Defendants  have  not  been  disturbed  in  their 
possession  of  the  premises.  It  is  well  settled  that  where 
the  incumbrance  has  not  been  paid  off  by  the  purchaser,  and 
he  has  remained  in  quiet  and  peaceable  possession  of  the 
premises,  he  cannot  have  relief  against  his  contract  to  pay 
the  purchase  money  or  any  part  of  it  on  the  ground  of  defect 
of  title  (Grant  v.  Tollman,  20  N.  Y.  191,  195). 

In  an  action  to  recover  damages  for  fraud  in  the  sale  of 
land,  the  measure  of  damages  is  the  difference  between  the 
value  of  the  land  as  represented  and  as  it  was  at  the  time 
of  sale,  and  in  the  case  at  bar  that  was  the  value  of  the  inchoate 
dower  right  (Pumpelly  v.  Phelps,  40  N.  Y.  60,  66 ;  HaigJit 
v.  Hayt,  19  N.  Y.  464,  471,  476 ;  Northrop  v.  Sill,  57  N.  Y. 
351,  357;  Van  Epps  v.  Harrison,  5  Hill  63;  Sanford  v. 
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Randy,  23  Wend.  260;  Krumm  v.  Beach,  96  N.  Y.  398, 
407 ;  Whitney  v.  Allaire,  1  N.  Y.  305).  Depreciation  in 
the  value  of  the  land  is  not  an  element  of  damage  (Marvin 
v.  Prentice,  94  N.  Y.  295). 

LARREMORE,  J. — [After  stating  the  facts  as  above;] — The 
case  as  presented  upon  appeal  rests  mainly  upon  the  amount 
of  damages  to  which  the  respondent  was  entitled  upon  the 
facts  as  conceded.  If  no  question  of  fraud  had  been  in- 
volved the  measure  of  damages  was  correctly  stated  by  the 
learned  judge,  and  in  accordance  with  the  rule  laid  down  in 
Grant  v.  Tollman  (20  N.  Y.  191)  and  Braman  v.  Bint/ham 
(26  N.  Y.  483).  But  Schifftr  v.  Dietz  (83  N.  Y.  300), 
holds  that  the  mere  concealment  of  the  wife's  existence  was 
sufficient  to  establish  fraud,  although  the  vendor  believed 
his  marriage  invalid. 

Upon  the  discovery  of  the  alleged  fraud  the  appellants 
had  two  remedies :  first,  to  ask  for  a  rescission  of  the  con- 
tract upon  an  offer  to  re  convey  the  property  and  be  rein- 
stated in  their  original  position ;  second,  to-affirm  the  contract 
and  claim  the  damages  for  a  breach  thereof.  They  have 
pursued  the  latter  course,  and  although  their  continued 
possession  of  the  property  may  bar  all  claim  for  interest 
upon  the  amount  of  consideration,  yet  their  right  to  dam- 
ages in  excess  of  that  amount  seems  to  be  clearly  recog- 
nized by  judicial  authority. 

In  Krumm  v.  Beach  (96  N.  Y.  398),  the  court  uses  the 
following  language :  "  The  measure  of  damages  in  such  a 
case  is  full  indemnity  to  the  injured  party;  the  entire 
amount  of  his  loss  occasioned  by  the  fraud  (citing  cases). 
The  first  of  these  cases  plainly  points  out  the  difference 
tween  actions  for  a  breach  of  covenant  and  those  founded 
upon  fraud.  In  the  former  the  damages  are  always  bounded 
by  the  consideration  and  interest,  which  often  fall  short  of 
full  indemnity ;  but  where  fraud  is  established,  full  and  com- 
plete indemnity  is  awarded.  That  full  indemnity  may  go 
beyond  the  consideration  paid.  The  purchaser  of  land,  as 
of  other  property,  has  a  right  to  make  a  good  bargain  if  he 
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can ;  he  should  not  lose  it  because  the  other  party  has  been 
dishonest." 

The  ruling  of  the  learned  trial  judge  was  widespread  in 
its  effect,  and  excluded  all  evidence  upon  the  question  of 
larger  damages.  In  cases  of  fraud  the  authorities  appear  to 
hold  that  such  damages  are  allowable,  but  of  what  character 
and  to  what  extent  can  only  be  determined  when  specific 
offers  to  prove  the  same  are  made.  Then  full  discussion 
upon  each  question  can  be  had. 

After  a  review  of  the  whole  case  and  due  consideration  of 
the  arguments  of  counsel,  I  am  of  opinion  that  the  judg- 
ment appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event  of  suit. 

CHARLES  P.  DALY,  Chief  Justice. — As  was  said  in 
Krumm  v.  Beach  (96  N.  Y.  398),  cited  by  J[udge  LARKK- 
MORE,  in  an  action  to  recover  damages  for  fraud  in  the  sale 
of  land,  the  injured  party  is  entitled  to  full  indemnity, 
which  embraces  compensation  for  loss  of  such  profits  or 
benefits,  as  would  have  been  the  legitimate  fruit  of  the  bar- 
gain, had  the  property  been  as  represented,  and  the  measure 
of  damages,  therefore,  in  such  actions,  is  the  difference 
between  the  value  of  the  property  conveyed  and  what  would 
have  been  the  value,  had  the  property  been  as  represented. 
Mere  depreciation  in  the  value  of  land  is  not  an  item  of 
damage  in  such  actions,  because  that  would  assume  that  the 
party  defrauded  would  have  had  an  opportunity  to  sell  the 
land,  and  would  have  sold  it  when  it  was  at  its  highest 
value  (Marvin  v.  Prentice,  94  N.  Y.  295,  301). 

But  this  is  not  what  the  defendants  wanted  to  show. 
What  they  asked  was,  in  my  opinion,  within  the  rule  which 
must  be  regarded  as  laid  down  by  the  decision  of  the  Court 
of  Appeals  in  Krumm  v.  Beach  (supra,  pp.  405,  407),  that 
the  measure  of  damages  in  such  an  action,  is  the  difference 
between  the  value  of  the  land  conveyed,  and  the  value  of 
that  which  would  have  passed,  had  the  representation  been 
true. 

This  substantially  was  what  the  defendants  offered  to 
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prove,  and  which  the  court  would  not  allow  them,  to  do — 
that  is,  to  prove  "  the  difference  between  the  value  of  the 
premises  under  the  disability  of  the  defendant  to  convey  to 
others,  and  as  they  would  have  been  worth  had  there  not 
existed  an  inchoate  right  of  dower." 

The  fraud  set  up  in  the  counterclaim  was  that  the  plaint- 
tiff  represented  the  woman  who  executed  the  deed  with  him 
to  be  his  wife,  which  was  not  true ;  his  wife,  who  was  then 
living,  being  another  woman ;  and  the  property,  when  con- 
veyed to  the  defendants,  was  necessarily  subject  to  his  wife's 
right  of  dower. 

The  further  allegation  of  the  defendants  was,  that  with 
the  plaintiff's  knowledge,  the  defendants,  for  the  purpose  of 
preparing  the  lands  for  sale,  graded  streets,  and  laid  out  the 
same  in  blocks  and  lots,  expending  a  large  sum  of  money  in 
preparing  the  lots  for  market,  and  erected  buildings  thereon, 
at  a  cost  of  more  than  $30,000,  and  that  after  this  was  done, 
when  the  fact  was  ascertained  about  a  year  afterwards  that 
the  land  was  subject  to  the  inchoate  right  of  dower  of  the 
plaintiff's  wife,  the  defendants  lost  the  sale  of  the  lands  so 
improved,  being  unable  to  procure  purchasers;  that  the 
title  of  the  lands,  with  all  the  improvements,  fell  under 
suspicion,  and  they  became  unmarketable;  and  that  the 
defendants  were,  in  numerous  instances,  deprived  of  profit- 
able sales,  and  other  profitable  bargains  relating  to  the 
same,  by  reason  of  incumbrance  of  the  wife's  inchoate  right 
of  dower ;  that  they  were  consequently  compelled  to  retain 
the  same  unsold  and  unproductive,  and  have  been  subjected 
thereby  to  expenses,  and  have  lost  the  reasonable  profits 
which  they  might  have  made  by  a  speedy  re-sale  of  them. 

It  further  appeared,  partly  in  the  answer  and  partly  in 
the  evidence,  that  the  defendants  applied  to  the  plaintiff  to 
procure  a  release  of  the  land  from  this  right  of  dower,  and 
that  they  had  not  been  able  to  procure  it  during  the  life- 
time of  the  wife,  who  died  in  Italy,  on  the  26th  day  of 
April,  1882. 

Under  the  rule  above  stated,  the  judge,  upon  the  trial, 
held  that  the  difference  in  the  value  of  the  land  as  repre- 
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sented,  and  as  it  was  at  the  time  of  the  sale,  was  the  value 
of  the  inchoate  right  of  dower,  which  shut  out  all  proof  of 
any  loss  of  profit  or  benefit  which  would  have  been  the 
legitimate  fruit  of  the  defendant's  bargain ;  a  limitation 
altogether  too  narrow  in  actions  where  there  has  been 
fraud ;  the  rule  then  being  full  indemnity  (Bendiek  v.  Sey- 
mour, 39  Iowa  1 ;  Thompson  v.  Shiplar,  72  Pa.  St.  160 ; 
Krumm  v.  Beach,  supra,  p.  406,  per  FINCH,  J. ;  Culver  v. 
Avery,  7  Wend.  380,  386).  The  value  of  the  inchoate  right 
of  dower,  as  measured  by  the  probable  duration  of  human 
life,  is  one  thing;  and  the  effect  that  such  an  incumbrance 
would  have  upon  the  land  bought,  in  depriving  the  defend- 
ants of  the  legitimate  fruits  of  their  bargain,  is  another  ;  and 
it  does  not  therefore  furnish  the  exact  measure  of  the  loss 
and  injury  they  have  sustained. 

The  reason  why  the  measure  of  damages  in  actions  to 
recover  for  a  breach  of  covenant  of  title,  etc.,  is  confined  to 
the  recovery  of  the  consideration  paid  and  interest,  is  that 
the  knowledge  of  the  title  to  land  rests  as  much  in  the 
knowledge  of  the  purchaser  as  in  that  of  the  seller ;  that  it 
depends  upon  writings  that  both  can  examine ;  and  so,  in 
respect  to  incumbrances,  when  they  are  matter  of  record ; 
but  if  fraud  can  be  shown,  deceit  or  such  concealment  as 
would  amount  to  fraud,  then  the  purchaser  recovers  all  his 
damages  (Dimmick  v.  Lockwood,  10  Wend.  142,  155;  Staats 
v.  Ten  Eyck,  3  Caines  111).  In  the  language  of  Chief  Jus- 
tice TILGHMAN,  in  Bender  v.  Fromberger  (4  Dall.  444),  he 
will  then  be  answerable  for  all  losses  that  may  ensue. 

I,  therefore,  agree  that  the  measure  of  damages  was  not 
the  value  of  the  inchoate  right  of  dower,  a  release  of  which 
the  defendants  were  unable  to  obtain ;  but  they  had,  in 
consequence  of  the  fraud  practised  upon  them,  the  right  to 
show  the  actual  damages  they  had  sustained,  under  the  rule 
laid  down  by  the  Court  of  Appeals  in  the  recent  case  cited, 
and  which  is  not  a  new  one,  having  previously  been  recog- 
nized in  this  state  in  (Pumpelly  v.  Phelps,  40  N.  Y.  59,  67 ; 
Haight  v.  Hayt,  19  N.  Y.  464,  471 ;  Whitney  v.  Allaire,  1 
N.  Y.  304,  312;  Clark  v.  Baird,  9  N.  Y.  183  ;  Dimmick  v. 
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Lockwood,  10  Wend.  142,  155 ;  Baldivin  v.  Jtfunn,  2  Wend. 
399,  406). 

J.  F.  DALY,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


HENRY  P.  DEGRAAF,  Appellant,  against  JACOB   F. 
WYCKOFF,  Respondent. 

(Decided  December  2Sth,  188o). 

Bonds,  with  coupons  for  interest  attached,  were  pledged  by  the  maker  of 
certain  promissory  notes  as  security  for  the  payment  of  the  notes,  and, 
upon  the  payment  of  interest  on  the  notes,  coupons  for  the  correspond- 
ing period  were  detached  from  the  bonds  and  delivered  to  him.  Held, 
that  the  coupons  so  detached  and  in  his  possession,  did  not  pass  under 
an  assignment  by  him  of  all  claims  and  demands  then  held  by  him, 
against  the  company  issuing  the  bonds  and  coupons,  for  money  lent  or 
advanced,  including  also  "  any  portion  of  said  bonds  or  the  money  that 
may  be  secured  thereby  ; "  and  that  the  legal  effect  of  such  assignment 
in  this  respect,  its  terms  being  unambiguous,  was  for  the  court  to  decide, 
and  should  not  have  been  submitted  to  the  jury  upon  the  question  of 
intent. 

In  an  action  for  the  conversion  of  such  coupons  the  complaint  alleged  that 
plaintiff  was  the  owner  of  a  certain  number  of  coupons,  each  of  a  nomi- 
nal and  actual  value  of  a  specified  sum,  issued  by  a  company  designated 
by  its  corporate  name,  in  connection  with  its  first  mortgage  bonds.  Held, 
that  the  absence  of  any  denial  of  these  allegations  in  the  aiiswer  opera- 
ted as  an  admission  of  the  corporate  capacity  of  the  company  and  of  the, 
lawful  issue  of  the  securities;  but  that  the  allegation  as  to  the  nominal 
and  actual  value  of  the  coupons,  not  being  issuable,  was  not  admitted  by 
the  failure  to  deny  it. 

The  answer  admitted  the  possession  by  defendant  of  a  like  number  of 
coupons  purporting  to  be  issued  by  the  same  corporation  as  the  coupons 
mentioned  in  the  complaint,  but  denied  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  or  not  they  were  the  identical 
coupons  mentioned  in  the  complaint.  Held,  that  this  was  sufficient  to 
put  in  issue  the  identity  of  the  coupons  ;  since  no  inference  could  be 
drawn  from  this  admission  that  the  coupons  mentioned  were  the  identical 
coupons  claimed  by  plaintiff,  as  it  might  be  assumed,  from  the  general 


NEW  YORK— DECEMBER,  1885.  367 


DeGraaf  r.  Wyckoff. 


knowledge  of  such  transactions,  that  each  coupon  bore  the  correspond- 
ing number  of  the  bond  from  which  it  had  been  detached. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial,  and  from  a  subsequent  judgment  entered  upon 
the  dismissal  of  the  complaint  on  a  new  trial. 

The  facts  were  stated  in  a  statement  of  the  case  prefixed 
to  the  opinion  of  BEACH,  J  (post,  p.  370),  as  follows: 

"On  August  13th,  1879,  Charles  W.  Scofield,  being  the 
owner  of  724  bonds  of  the  Utah  and  Pleasant  Valley  Rail- 
way Company,  of  the  par  value  of  one  hundred  dollars 
each,  by  an  agreement  of  that  date  sold  to  plaintiff  one  half 
interest  therein.  In  consideration  of  this  sale  the  plaintiff 
agreed  to  indorse  Scofield's  notes  to  the  extent  of  $362,000. 
It  was  further  agreed  between  Scofield  and  DeGraaf,  that 
with  each  indorsed  note  was  to  be  placed  a  part  of  these 
bonds,  to  an  amount  double  that  of  the  note,  as  collateral 
security.  The  collateral  was  in  all  cases  to  follow  the  notes. 

"  The  proceeds  of  the  bonds  when  sold  were  to  be  ap- 
plied in  payment  of  the  notes,  and  the  balance,  if  any, 
divided  equally  between  Scofield  and  plaintiff.  The  notes 
were  indorsed  and  passed  to  other  parties. 

"  Attached  to  the  bonds  were  interest  coupons,  payable 
semi-annually  on  the  first  days  of  May  and  November,  dur- 
ing the  life  of  the  bond.  The  coupons  of  May,  1879,  were 
detached  when  the  above  agreement  was  executed.  Those 
of  November,  1879,  and  May,  1880,  were  also  detached  at 
maturity,  and  received  by  Scofield  when  he  paid  interest  on 
the  notes. 

"  On  May  20th,  1880,  to  secure  DeGraaf  for  his  liability 
as  indorser,  and  to  reimburse  him  for  money  paid  or  to  be 
paid  by  reason  of  the  indorsements,  or  owing  to  him  by 
Scofield,  the  latter  sold  and  assigned  to  plaintiff  all  his 
right,  title  and  interest  in  the  bonds,  and  also  any  claims 
and  demands  he  had  against  the  railroad  company  for  ser- 
vices rendered  or  money  lent  or  advanced. 

"  On  August  18th,  1880,  by  an  instrument  in  writing,  the 
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plaintiff  sold  to  himself,  William  C.  Sheldon  and  Thomas 
C.  Platt,  300  bonds,  together  with  some  shares  of  the  rail- 
road company  stock,  for  $212,000.  On  January  17th,  1881, 
DeGraaf,  Platt  and  Sheldon,  in  consideration  of  $1,000  paid 
by  Scofield,  gave  to  him  or  his  assigns  in  writing,  an  option 
of  purchasing  from  them  at  any  time  within  twenty  days 
from  its  date,  the  300  bonds  for  $212,000,  the  said  Scofield 
performing  specified  conditions,  and  paying  them  in  addi- 
tion $60,000.  This  option  was  exercised  by  or  through 
Woerishoffer  &  Co.  When  the  agreements  dated  May  20th, 
1880,  August  17th,  1880,  and  January  17th,  1881,  were 
made,  there  was  no  delivery  of  bonds.  They  were  then 
held  by  third  persons  as  collateral  to  the  notes  of  Scofield, 
indorsed  by  DeGraaf,  and  no  money  was  paid  until  the 
option  was  exercised. 

"  On  August  7th,  1880,  the  defendants  owned  and  held 
notes  indorsed  by  DeGraaf  under  the  first  agreement 
amounting  to  $26,530.  Scofield  then  delivered  to  him  as 
collateral  758  coupons  detached  from  the  bonds,  May  1st, 

1879,  November  1st,  1879,  and  May  1st,  1880.    The  defend- 
ant secured  the  coupons  with  notice  of  the  agreement  be- 
tween plaintiff  and  Scofield  dated  May  20th,  1880. 

"The  defendant  refused  the  plaintiff's  demand  for  the 
coupons.  This  action  was  afterwards  brought  for  their 
conversion." 

The  substance  of  the  pleadings  in  the  action  was  set  forth 
in  a  statement  of  the  case  prefixed  to  the  opinion  of  LAR- 
UKMOBE,  J.  (post,  p.  372),  as  follows: 

"  The  complaint  in  this  action  alleges  that  on  August  7th, 

1880,  the  plaintiff  was  the  owner  and  entitled  to  the  imme- 
diate possession  of  758  coupons,  each  of  the  nominal  and 
actual  value  of  $35,  issued  by  the  '  Utah  and  Pleasant  Val- 
ley Railway  Company  of  Utah,'  in  connection  with  the  first 
mortgage  bonds  of  said  railway  company,  but  were  detached 
therefrom;  that  on  said  day  and  while  the  plaintiff  was  the 
owner  and  entitled  to  the  immediate  possession  of  said  cou- 
pons, the  defendant  became  unlawfully  possessed  thereof 
and  unlawfully  converted  the  same  to  his  own  use,  to  the 
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plaintiff's  damage  of  $26,530 ;  that  on  said  day  and  on  divers 
other  days  before  the  commencement  of  this  action,  the  said 
coupons  were  demanded  of  the  defendant  by  the  plaintiff  or 
his  agents,  arid  such  demands  were  refused  by  the  defend- 
ant; that  said  coupons  were  instruments  in  writing  and 
were  due  at  the  time  they  came  into  defendant's  possession, 
and  in  and  by  each  of  them  the  said  railway  company  prom- 
ised and  agreed  to  pay  the  bearer  thereof  the  sum  of  $35. 
Judgment  is  demanded  against  the  defendant  for  said  dama- 
ges and  interest  thereon  together  with  the  costs  of  the 
action. 

"  To  this  complaint  the  defendant  interposed  an  answer, 
admitting  that  he  had  in  his  possession  758  coupons  of  835 
each,  purporting  to  be  issued  by  the  same  corporation  as  the 
coupons  mentioned  in  the  complaint,  but  denying  any  knowl- 
edge or  information  sufficient  to  form  a  belief  whether  or 
not  they  were  the  identical  coupons  described  in  said  com- 
plaint. The  answer  further  alleged  that  the  coupons  in  his 
possession  were  lawfully  pledged  to  and  held  by  him  by  one 
C.  W.  Scofield,  as  collateral  security  for  a  large  amount  of 
money  loaned  by  the  defendant  to  said  Scofield,  and  for  lia- 
bilities incurred  for  him.  by  the  defendant,  which  loans  and 
liabilities  still  remained  unadjusted  and  unpaid,  and  that  the 
defendant  had  a  lien  upon  said  coupons  therefor  to  an  amount 
exceeding  the  alleged  value  thereof.  The  answer  set  up 
several  affirmative  defenses  and  also  contained  an  averment 
as  follows :  '  except  as  above  admitted,  alleged  or  denied, 
said  defendant  denies  each  and  every  allegation  contained 
in  said  complaint.' " 

Upon  trial  of  the  action  the  jury  found  a  verdict  for 
plaintiff  for  the  full  face  value  of  the  coupons.  A  motion 
by  defendant  for  a  new  trial  was  denied,  and  judgment  for 
plaintiff  was  entered  on  the  verdict.  From  the  judgment 
and  the  order  denying  his  motion  for  a  new  trial,  defendant 
appealed. 

W.  I.  Sutler,  for  appellant. 

J.  R.  Marvin,  for  respondent. 
VOL.  XIII— 24 
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BEACH,  J. — [After  stating  the  facts  as  above,  (ante,  p. 
•°>67),] — The  allegations  of  the  complaint  alleging  ownership 
by  plaintiff  of  coupons  issued  by  the  Utah  and  Pleasant  Val- 
ley Railway  Company,  in  connection  with  its  first  mortgage 
bonds,  was  sufficient  to  call  for  a  denial  by  the  defendant  of 
the  corporate  capacity  of  the  company,  or  the  lawful  issue 
of  the  securities,  had  he  desired  to  present  those  questions 
for  consideration.  He  admitted  by  answer  the  possession  of 
a  like  number  of  coupons  purporting  to  be  issued  by  the 
same  corporation,  but  denied  knowledge  of  identity.  This 
disposed  of  incorporation  and  regularity  of  issue.  It  appears 
from  the  record  that  the  coupons  in  suit  had  been  cut  from 
bonds  pledged  as  collateral  to  the  notes  indorsed  by  plaintiff, 
and  this,  although  slight,  would  be  sufficient  proof  of  iden- 
tity, in  the  absence  of  serious  contention. 

The  plaintiff's  title  to  the  coupons  rests  upon  the  agree- 
ment dated  August  30th,  1879,  and  May  20th,  1880.  The 
first  named  assigned  to  him  one  half  interest  in  the  bonds, 
and  consequently  in  the  coupons  of  November,  1879,  and 
May,  1880,  then  attached  thereto.  The  ownership  of  the 
other  half  interest  in  those,  and  the  series  of  May,  1879, 
then  being  detached  from  the  bonds,  is  claimed  under  the 
agreement  of  May  20th,  1880,  assigning  to  him  all  claims 
and  demands  then  held  by  Scofield  against  the  company  for 
money  lent  or  advanced.  Possession  of  the  coupons  of 
November,  1879,  and  May,  1880,  had  been  acquired  by 
Scofield  from  paying  the  interest  on  his  notes  to  which 
bonds  and  coupons  were  pledged  as  collateral.  They  con- 
stituted in  his  hands  claims  against  the  company,  but  in  no 
sense  represented  money  either  lent  or  advanced  by  him  to 
it.  Being  enforceable  obligations  of  the  corporation,  they 
no  more  represented  m  one}' lei  it  or  advanced,  than  if  bought 
by  him  in  the  market.  Neither  are  they  included  in  the 
terms  of  the  agreement  assigning  to  DeGraaf,  "any  portion 
of  said  bonds  or  the  money  that  may  be  secured  thereby." 

The  coupons  were  then  detached,  and  not  even  a  part, 
much  less  a  "  portion "  of  the  bonds,  but  separate  instru- 
ments capable  of  negotiation  and  transfer  (Evertson  v.  Na- 
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tlonal  Bank  of  Newport,  66  N.  Y.  17).  The  legal  effect  of 
the  agreement  in  this  respect,  its  terms  being  unambiguous 
and  explicit,  should  have  been  decided  by  the  learned  court, 
and  not  submitted  to  the  jury  upon  the  questions  of  intent. 
The  meaning  of  a  contract  free  from  doubt  in  phraseology 
cannot  be  made  dependent  upon  the  verdict  of  a  jury  find- 
ing the  intent  of  the  parties.  I  am  of  opinion  that  the 
plaintiff  showed  no  title  to  the  coupons  of  May,  1879,  nor 
to  one  half  of  those  of  November,  1879,  and  May,  1880. 

This  conclusion  will  necessitate  a  new  trial,  which  may 
be  facilitated  by  brief  reference  to  some  other  points  sug- 
gested on  the  argument.  The  complaint  alleges  the  nomi- 
nal and  actual  value  of  the  coupons  to  be  $35  each.  This 
was  not  an  issuable  allegation,  and  the  absence  of  a  denial 

o 

in  the  answer  would  not  amount  to  an  admission  (Connosn 
v.  Meir^  2  E.  D.  Smith  314).  The  exception  to  the  exclu- 
sion of  evidence  tending  to  show  the  value  of  the  coupons 
was  well  taken. 

The  sale  by  DeGraaf  to  himself,  Sheldon  and  Pratt,  was 
not  void,  but  liable  to  impeachment  for  fraud  or  collusion. 
The  issue  was  properly  submitted  to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  ordered 
with  costs  to  the  appellant  to  abide  the  event. 

Pursuant  to  this  decision,  rendered  at  the  May  General 
Term,  1884,  a  second  trial  of  the  action  was  had,  at  which 
plaintiff's  counsel  moved  for  judgment  upon  the  pleadings 
as  they  stood,  insisting  that  the  allegations  in  the  complaint 
were  not  denied  and  were  therefore  admitted  by  the  answer. 
An  offer  was  made  to  prove  the  amount  of  interest  upon 
the  claim  in  suit,  which  offer  was  refused  by  the  court,  and 
thereupon  the  complaint  was  dismissed  and  judgment  or- 
dered in  favor  of  the  defendant.  From  the  judgment  for 
defendant  thereupon  entered  plaintiff  appealed. 

James  R.  Marvin,  for  appellant. 
Cephas  Brainerd,  for  respondent. 
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LARREMORE,  J. —  [After  stating  the  case  as  above,  (awfe, 
p.  368).] — The  only  question  raised  upon  the  appeal  is  to  be 
determined  by  a  construction  of  the  pleadings  in  the  action. 
It  is  evident  by  an  inspection  of  the  first  paragraph  of  the 
answer  that  the  identity  of  the  coupons  in  suit  was  expressly 
put  in  issue.  The  defendant  admits  that  he  lawfully  held 
758  coupons  purporting  to  be  issued  by  the  "  Utah  and 
Pleasant  Valley  Railway  Company  of  Utah,"  but  no  infer- 
ence can  be  drawn  from  this  admission  that  they  were  the 
identical  coupons  claimed  by  the  plaintiff.  It  is  fair  to 
assume,  in  view  of  the  general  knowledge  of  such  corporate 
transactions,  that  each  coupon  bore  the  corresponding  num- 
ber of  the  bond  from  which  it  had  been  detached,  and  it 
may  well  be  argued,  so  far  as  the  testimony  shows,  that 
both  the  plaintiff  and  defendant  were  possessed  of  758 
coupons  of  said  company,  which  were  each  separate  and 
distinct  obligations.  Until  the  identity  of  the  coupons  had 
been  established  by  competent  proof,  there  was  no  necessity 
to  receive  evidence  of  the  interest  due  upon  the  plaintiff's 
claim,  and  the  complaint  was  properly  dismissed. 

When  this  case  was  last  before  us,  at  the  May  General 
Term,  1884,  the  court  decided,  among  other  things,  as  fol- 
lows: "  The  complaint  alleges  the  nominal  and  actual  value 
of  the  coupons  to  be  $35  each.  This  was  not  an  issuable 
allegation  and  the  absence  of  a  denial  in  the  answer  would 
not  amount  to  an  admission." 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

CHARLES  P.  DALY,  Ch.  J.,  and  VAN  HOESEN,  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Assignment  of  ALLSTON  GERRY  et  al, 
to  EDWIN  R.  WIGGIN  et  al.,  for  the  Benefit  of  Creditors. 

(Decided  December  28th,  1885). 

Assignees  under  a  general  assignment  for  benefit  of  creditors  are  not 
properly  chargeable,  as  for  a  loss  to  the  assigned  estate,  by  reason  of 
their  failure  to  prosecute  an  action  for  alleged  false  and  fraudulent  rep- 
resentations made  to  the  assignors  by  a  vendor  to  them  of  certain 
shares  of  stock,  where  it  does  not  clearly  appear  that  he  knew  such  rep- 
resentations to  be  false,  nor  that  they  were  false  in  fact,  nor  lhat  there 
was  any  artifice  or  intent  to  deceive  the  assignors  on  his  part,  nor  that 
such  representations  were  the  inducing  cause  of  their  purchasing  the 
stock;  and  where  it  is  not  shown  that  the  assignees  were  ever  informed 
of  the  representations,  or  that  there  were  any  facts  within  their  knowl- 
edge sufficient  to  put  them  on  inquiry  as  to  the  circumstances  of  the 
purchase. 

APPEAL  from  a  decree  of  this  court  confirming  the  report 
of  a  referee  upon  a  final  accounting  by  assignees  under  & 
general  assignment  for  the  benefit  of  creditors. 

The  facts  are  stated  in  the  opinion. 
W.  R.  Beach,  for"  the  creditors,  appellants. 
Beach,  $•  Brown,  for  the  assignees,  respondents. 
L.  B.  Clark,  for  Edwin  R.  Wiggin,  individually. 

ALLEN,  J. — This  is  an  appeal  by  certain  objecting  credi- 
tors from  the  final  decree  confirming  the  referee's  report, 
and  passing  the  accounts  of  the  assignees  in  the  above 
entitled  matter,  in  so  far  as  it  has  adjudged  that  the  assign- 
ees are  not  properly  chargeable  for  any  loss  to  the  assigned 
estate  by  reason  of  their  failure  to  prosecute  any  action 
against  the  vendor  ot  certain  shares  of  the  capital  stock  of 
the  Loaners  Bank,  which  were  purchased  by  the  insolvents 
for  the  sum  of  $50,000  and  transferred  to  them  prior  to 
their  assignment,  and  in  so  far  as  said  decree  adjudges,  as 
matter  of  fact,  that  the  said  assignees  had  no  knowledge  of 
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nor  information  sufficient  to  put  them  upon  inquiry  as  to 
the  facts  and  circumstances  attending  the  purchase  of  said 
stock  by  the  assignors,  or  the  fraudulent  representations 
made  by  the  vendor  thereof,  whereby  said  purchase  was 
induced. 

The  question  to  be  considered  is,  whether  the  court  below 
erred  in  refusing  to  charge  the  assignees  with  the  sum  of 
$50,000  by  reason  of  what  appears  in  the  proof  in  reference 
to  the  transaction  between  the  assignors  and  the  vendor  of 
said  shares  of  the  stock  of  the  Loaners  Bank. 

We  think  the  decree  ought  to  be  affirmed,  for  the  follow- 
ing reasons : — 

First.  It  does  not  appear  by  the  evidence  to  be  clearly 
established  that  a  valid  cause  of  action  existed  in  favor  of 
the  said  assignors  against  Russell,  the  vendor  of  the  stock. 

In  the  month  of  October,  1875,  after  the  suspension  of 
the  assignors  and  prior  to  their  assignment,  the  assignors 
purchased  from  Russell,  then  President  of  the  Loaners 
Bank,  for  the  sum  of  $50,000,  1250  shares  of  its  capital 
stock,  upon  which  forty  per  cent,  of  its  par  value  had  been 
paid.  The  purchase  was  made  by  Colwell,  one  of  the 
assignors,  on  behalf  of  his  firm.  At  the  time  of  the  pur- 
chase Russell  furnished  to  Colwell  a  statement  which  pur- 
ported to  show  the  then  condition  of  the  bank ;  which  said 
statement  Russell  then  stated  to  said  Colwell  to  be  true, 
and  that  the  collaterals  owned  by  the  bank  were  good.  No 
examination  or  inquiry  was  made  into  the  condition  of  the 
bank  by  Colwell  or  any  member  of  his  firm,  nor  any  inquiry 
made  as  to  whether  the  statement  of  Russell  was  true. 
Soon  after  the  said  purchase  of  said  stock  Colwell  and  Gerry 
(another  of  the  assignors)  became  officers  and  directors  of 
said  Loaners  Bank,  and  never  thereafter  made  any  investi- 
gation as  to  its  condition  or  solvency.  The  bank  failed, 
and  passed  into  the  hands  of  a  receiver,  in  May,  1876,  and 
the  collateral  owned  by  the  bank  at  the  time  of  the  pur- 
chase of  the  stock  by  Gerry,  Tilton  &  Colwell  proved 
worthless.  Gerry  testified  before  the  referee  as  follows : — 
*•  We  thought  that  purchasing  control  or  buying  the  stock 
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of  that  bank  would  riot  only  give  us  business  in  the  future 
but  also  facilitate  us  in  our  settlement  with  our  creditors." 
Again: — "  One  object  of  purchasing  the  stock  was  to  give 
us  future  business.  I  have  no  doubt  that  I  looked  forward 
at  that  time  to  receive  a  salary  from  the  bank  in  the  future." 
The  above  is  a  statement  of  the  facts  established  by  the 
proof,  which  bear  upon  the  question  of  Russell's  liability  to 
the  assignors  for  false  and  fraudulent  representations.  Rus- 
sell furnished  to  Colwell  a  statement  which  purported  to 
show  the  then  condition  of  the  bank;  which  statement 
Russell  then  stated  to  said  Colwell  to  be  true,  and  that  the 
collaterals  owned  by  the  bank  were  good.  This  written 
statement  is  not  in  evidence;  so  that  the  representations 
made  by  Russell,  as  shown  by  the  record,  were  that  the 
collaterals  owned  by  the  bank  were  good.  To  establish  a 
cause  of  action  against  Russell  it  must  appear  that  the  rep- 
resentations were  false  in  fact,  and  must  have  been  known 
to  him,  when  he  made  them,  to  be  false,  or  he  must  have 
had  reason  to  believe  them  to  be  false ;  and  they  must  have 
been  made  with  an  intent  to  deceive  the  assignors  and 
must  have  been  relied  upon  by  them  and  have  been  the 
inducing  cause  of  their  purchasing  the  stock.  It  does  not 
clearly  appear  that  Russell  knew  these  representations  to  be 
false ;  nor  does  it  clearly  appear  that  they  were  false  in 
fact.  These  representations  were  made  in  October,  1875. 
The  collaterals  which  were  good  in  October,  1875,  might 
not  have  been  good  in  May,  1876  ;  or  the  statement  might 
have  been  an  expression  of  opinion  as  to  their  value,  and 
Russell  may  have  honestly  considered  them  to  be  good. 
Nor  does  there  appear  to  be  any  proof  of  artifice  or  intent 
to  deceive  the  assignors  on  the  part  of  Russell.  No  means 
were  employed  by  him  to  prevent  inquiry  on  the  subject  of 
the  collaterals,  and  there  was  no  refusal  to  show  them.  The 
assignors  took  no  pains  to  acquire  any  knowledge  on  the 
subject,  either  at  that  time  or  subsequently  when  they 
became  officers  of  the  bank.  Their  proceedings  indicate  a 
desire  to  own  the  stock  so  that  they  might  get  salaries  and 
make  business  or  obtain  money  to  settle  with  their  credi- 
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tors,  and  not  any  very  great  concern  as  to  whether  the 
stock  was  worth  what  they  were  paying  for  it.  Therefore, 
it  does  not  appear  clearly  whether  the  representations  were 
the  inducing  cause  of  their  purchasing  the  stock  or  whether 
their  desire  to  get  control  of  the  bank,  where  they  might 
have  offices  and  salaries  and  the  use  of  its  funds,  led  to  the 
purchase. 

I  do  not  think  there  is  enough  in  the  proof  presented  to 
show  that  the  assignors  had  a  valid  cause  of  action  against 
Russell  by  reason  of  this  transaction  in  reference  to  these 
shares  of  stock. 

"  The  party  seeking  to  establish  a  cause  of  action  or  a 
right  to  a  remedy  against  another,  based  upon  an  alleged 
fraud,  must  show,  affirmatively,  facts  and  circumstances 
necessarily  tending  to  establish  a  probability  of  guilt.  If 
the  evidence  is  capable  of  an  interpretation  equally  consis- 
tent with  innocence  as  with  guilt,  the  former  meaning  must 
be  given  to  it "  (Morris  v.  Talcott,  96  N.  Y.  100). 

Second.  Assuming  that  a  cause  of  action  did  exist  against 
Russell,  the  creditors  have  not  shown  affirmatively  that  the 
assignees  had  any  knowledge  of  it.  The  referee  has  found 
as  follows  on  this  subject : — 

"  That  none  of  the  facts  and  circumstances  attending  the 
purchase  of  said  stock  by  said  firm  of  Gerry,  Tilton  &  Col- 
well,  or  any  of  the  representations  made  by  the  vendor 
thereof,  were  communicated  to  the  said  assignees,  nor  had 
they  any  information  thereof,  nor  were  said  assignees  at 
any  time  or  by  anybody  furnished  with  any  evidence  as  to 
what  representations  were  made  by  the  vendor  to  the  ven- 
dees of  said  stock  at  the  time  of  said  purchase,  or  that  they 
were  fraudulent."  This  finding  is  sustained  by  the  evidence. 

Bacon  testifies  that  neither  of  the  assignors  told  him  that 
any  representations  whatever  were  made  at  the  time  of  the 
purchase.  Wiggin  says  he  did  not  know  from  whom  the 
stock  was  purchased  or  who  negotiated  for  it.  Gerry  and 
Oolwell,  assignors,  testify  that  the  assignees  were  never 
informed  of  the  representations  of  Mr.  Russell.  This  testi- 
mony is  not  contradicted,  and  there  appears  to  be  no  reason 
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for  disbelieving  it.  Even  if  there  was  fraud  in  the  transac- 
tion between  Russell  and  Colwell,  there  were  no  facts 
within  the  knowledge  of  the  assignees  sufficient  to  put 
them  on  their  inquiry  in  reference  to  the  circumstances  of 
the  purchase.  Whenever  the  assignors  talked  with  the 
assignees  upon  the  subject  they  always  insisted  that  the 
purchase  was  a  good  one.  They  said  they  had  "made  a 
good  trade  "  for  themselves ;  that  the  purchase  was  a  good 
one ;  that  they  "  could  get  that  money  out  of  it,  and  more 
too."  They  said  their  object  in  purchasing  was  to  get  sala- 
ries from  the  bank.  And  the  assignees  were  aware  of  the 
fact  that  one  of  the  assignors  (Colwell)  was  getting  a  sal- 
ary from  the  bank.  They  claimed  that  $50,000  could  be 
realized  on  the  stock  for  the  purpose  of  settling  with  credi- 
tors. The  assignors  were  always,  up  to  the  time  of  the 
failure  of  the  bank,  claiming  that  they  had  acted  wisely  and 
prudently  in  purchasing  the  stock,  and  never  intimated 
that  there  was  any  fraud  or  misrepresentation  connected 
with  the  original  purchase. 

The  cases  of  Hollister  v.  Burritt  (14  Hun  291),  Harriny- 
ton  v.  Kittlelas,  (92  N.  Y.  40),  and  Parker  v.  Connor  (93 
N.  Y.  118),  have  no  application  to  the  case  before  us.  In  the 
first  two  cases  there  was  actual  notice  of  the  existence  of 
the  claim,  and  in  Harrington  v.  Kittlelas,  Kittlelas  was  not 
only  notified  of  the  claim  but  asked  to  enforce  it,  and  neg- 
lected to  do  so.  The  case  of  Parker  v.  Connor  is  an  author- 
ity against  rather  than  in  favor  of  the  views  presented  by 
the  appellant. 

We  think,  therefore,  that  the  opposing  creditors  have 
failed  to  establish  clearly,  first,  the  validity  of  the  claim 
against  Russell ;  second,  that  the  assignees  had  any  knowl- 
edge of  a  cause  of  action  against  Russell  or  were  in  posses- 
sion of  facts  sufficient  to  put  them  upon  an  investigation  or 
lead  them  to  suspect  that  any  such  cause  of  action  existed. 

The  decree  appealed  from  should  be  affirmed,  with  costs. 

CHARLES  P.  DALY,  Ch.  J.,  concurred. 
Decree  affirmed,  with  costs. 
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CATHARINE  HAROLD,  Respondent,  against  THE  NEW  YOIIK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COMPANY, 

Appellants. 

(Decided  December,  28th,  1885). 

In  an  action  for  damages  for  personal  injuries  to  plaintiff  caused  by  de- 
fendant's negligence,  it  appeared  from  the  evidence  that  the  injuries 
received  were  very  severe,  consisting  of  external  lacerations  and  serious 
internal  injuries,  the  results  of  which  were  to  confine  plaintiff  to  her  bed 
for  several  months  before  she  was  able  to  walk  about  her  room ;  to  com- 
pel her  to  have  medical  attendance  for  several  months  longer;  to  cause 
her  very  great  pain,  from  which  she  had  not  been  free  at  any  time  since 
the  injuries,  and  from  which  she  would  probably  suffer  for  her  life,  she 
being  about  35  years  of  age;  to  render  her  incapable  of  performing  her 
ordinary  household  work,  or  of  walking  with  any  comfort,  or  of  sitting 
for  any  length  of  time  without  pain ;  and  to  unfavorably  affect  her  gene- 
ral health  and  strength,  by  producing  nervousness ;  and  other  harmful 
consequences.  Held,  that  a  verdict  for  plajntiff  for  §8,000  damnges 
should  not  be  set  aside  as  excessive;  that  although  the  verdict  of  the 
jury  for  plaintiff  upon  a  former  trial,  judgment  upon  which  had  been 
reversed,  was  for  $4,500,  the  increase  in  the  amount  did  not  of  itself  in- 
dicate that  the  subsequent  jury  were  influenced  by  passion  or  prejudice, 
especially  as  there  was  not  the  same  reasonable  certainty  of  the  perma- 
nent effects  of  the  injuries  upon  the  first  trial  that  there  was  upon  the 
last  one;  and  although  plaintiff's  earnings  at  the  time  she  was  injured 
were  but  $30  per  month,  and  she  was,  at  the  time  of  the  trial,  supporting 
herself  by  letting  out  rooms  in  a  house  hired  by  her. 

Physicians  testifying  as  experts  on  the  trial  of  such  an  action  were  asked 
what  was  the  usual  effect  of  a  certain  internal  injury,  and  whether  it 
usually  permanently  affected  the  health  and  strength  of  the  patient. 
Held,  that  such  questions  were  admissible. 

The  court  having  properly  instructed  the  jury,  upon  the  evidence,  that 
plaintiff  knew  that  the  business  in  which  she  was  employed  in  defend- 
ant's yard,  at  the  time  she  was  injured,  was  a  hazardous  one,  and  that 
the  duty  devolved  upon  her  to  use  such  care  as  an  ordinarily  prudent 
person  would  take  when  engaged  in  such  a  business,  reftised  to  give  a 
further  instruction  requested  by  defendant,  that  the  plaintiff  took  the 
risk  of  danger  to  which  she  might  be  exposed  from  the  use  and  manage- 
ment of  the  yard  in  the  ordinary  way.  Held,  that  the  refusal  was 
proper;  since  if  the  ordinary  way  was  to  be  habitually  careless,  this 
would  form  no  excuse. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 
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Frank  Loomis,  for  appellant. 
Edward  P.  Wilder,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice.  —  In  the  case  of 
Young  against  the  defendants,  which  was  for  an  injury 
caused  by  the  same  accident,  and  arising  under  the  same 
circumstances  as  in  the  present  case,  the  General  Term  of 
this  court  held  that  the  question  of  the  defendants'  negli- 
gence, and  of  contributory  negligence,  were  not  for  the 
court,  but  had  been  properly  left,  upon  the  Evidence,  to  the 
jury  (see  ante,  p.  294).  The  two  cases  are  so  substantially 
alike  in  respect  to  the  evidence  upon  these  two  questions 
that  the  decision  of  the  General  Term  in  the  one  case  is 
controlling  in  the  other. 

One  of  the  principal  grounds  now  relied  upon  by  the  de- 
fendants for  a  new  trial  is  that  the  damages  are  excessive. 
As  the  jury  in  the  former  case  gave  but  84,500,  and  the  jury 
in  the  present  have  awarded  $8,000,  it  is  urged  that  this 
increase  in  the  amount  by  the  last  jury  "  indicates,  of  itself, 
passion  and  prejudice."  I  tried  the  former  case,  and  my 
impression  at  the  time  was,  that  the  amount  of  the  verdict 
was  much  less  than  might  have  been  reasonably  expected  ; 
and  that  a  subsequent  jury  should  give  a  much  larger 
amount  does  not  necessarily  warrant  the  conclusion  that 
they  must  have  been  influenced  by  passion  or  prejudice. 

The  counsel  for  the  defendant  argues  that  as  the  plaintiff's 
wages  at  the  time  of  the  accident  were  but  $30  a  month, 
."  an  impartial  mind  cannot  fail  to  regard  the  88,000  awarded 
by  the  jury  as  grossly  excessive."  This  does  not  necessa- 
•rily  follow.  The  measure  of  damages  is  not  the  amount 
that  the  plaintiff  was  able  to  earn  before  the  injury,  as  dis- 
tinguishable from  what  she  may  be  able  to  earn  now ;  but  a 
very  material  consideration  upon  the  question  of  damages  in 
cases  like  this,  is  the  pain  and  suffering  endured  ;  and  the 
evidence  here  is  that  the  pain  which  the  plaintiff  suffered 
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"  was  terrible."  Her  companion  and  co-worker,  who  was 
by  her  side,  was  killed  by  the  collision,  and  the  injury  she 
received  was  very  severe.  She  was  lacerated  externally  and 
injured  internally ;  "  so  badly  hurt,"  as  she  testified,  "  that 
her  sister  did  not  know  her,"  and  that  she  was  "  hurt  all 
over,  internally."  She  was  taken  to  the  hospital  insensible, 
and  after  being  there  two  weeks  was  taken  home,  and  was 
confined  to  her  bed  for  four  months.  It  was  three  months 
after  this  before  she  was  able  to  walk  about  her  room,  and 
the  physician  was  in  attendance  upon  her  for  eight  months. 
Not  only  was  the  suffering  she  endured  very  great,  but  the 
jury  was  justified  in  inferring,  from  the  evidence  upon  the 
last  trial,  that  she  will  probably  be  a  sufferer  for  life.  She 
testified  that  there  had  been  no  time  since  the  accident  that 
she  has  been  free  from  pain  ;  that  she  never  had  such  pain 
before  ;  that  she  suffers  all  the  time  from  the  injury  re- 
ceived ;  that  since  the  accident  she  has  had  symptoms  of 
internal  injury  that  she  did  not  have  before  ;  that  in  one 
way  she  suffers  terribly,  that  is  from  a  falling  of  the  womb 
and  pain  in  her  side ;  that  she  has  had  "fainting  spells  ever 
since  she  was  hurt ; "  that  "  sometimes  it  is  not  safe  for  her 
to  go  out  in  the  street,"  because  she  is  "liable  to  have 
something  come  over  her  heart,  and  to  fall  in  the  street ; " 
that  this  has  happened  several  times  since  the  accident,  and 
never  happened  before  ;  that  she  never  had  any  trouble  with 
her  womb  before  the  accident,  and  that  her  general  health 
before  that  "  was  very  good."  The  physician  described  to 
the  jury  her  condition  as  respects  her  internal  injuries, 
which  were  attended  by  the  discharge  of  blood  and  mucus 
from  the  lower  part  of  her  body.  He  found  that  there  was 
a  falling  of  the  womb,  so  much  so  that  it  protruded  from 
the  body,  and  when  he  attempted  to  replace  it,  after  exam- 
ining her,  she  suffered  so  much  pain  that  he  could  not  do  so. 
at  that  time.  He  said  that  she  was  suffering,  at  the  same 
time,  from  pleurisy  in  the  left  side,  and  from  inflammation 
of  the  bowels,  and  that  she  had  had  inflammation  of  the 
bowels,  more  or  less,  for  four  months  ;  that  during  the  first 
month  he  visited  her  he  had  to  keep  her  under  anodynes,  at 
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least  twice  a  day,  and  for  the  next  month,  at  least  once  a 
day.  He  stated  that  when  he  last  made  an  examination  of 
"  her  uterine  troubles "  he  formed  an  opinion  as  to  their 
permanent  or  temporary  character ;  and  being  asked  what 
that  opinion  was,  he  said  :  "  I  consider  that  she  was  inca- 
pable of  performing  her  household  work,  or  to  walk  witli 
any  degree  of  comfort,  or  to  take  exercise,  or  any  pleasure ; 
she  could  not  sit  for  any  length  of  time  without  pain  in 
.  her  back,  and  that  she  had  been  permanently  injured  by  the 
falling  of  the  womb,  as  it  could  not  be  cured,  it  could  only 
be  relieved ;  that  the  effect  of  this  injury  upon  her  general 
health  and  strength  was  to  produce  nervousness  ;  that  if 
she  married  again  she  could  not  perform  the  regular  func- 
tions of  married  life  without  a  great  deal  of  pain." 

But  it  is  unnecessary  further  to  refer  to  the  testimony 
under  this  head :  sufficient  has  already  been  cited  to  show 
the  nature  of  the  injury,  and  the  effects  of  it ;  and  it  is  not 
for  the  court  to  undertake  to  measure  or  judge  what  should 
be  a  proper  pecuniary  recompense  to  the  plaintiff,  who  is 
now  but  35  years  of  age,  and  who  may  possibly  have  to  en- 
dure for  the  rest  of  her  life  what  she  had  to  endure  up  to 
the  last  trial.  What  she  ought  to  recover  must  necessarily 
be  left  to  the  judgment  of  a  jury ;  and  the  court  are  not 
called  upon  to  interfere  and  set  aside  the  verdict  because  a 
jury,  upon  the  first  trial,  gave  but  $4,500,  and  a  jury,  in  the 
second,  have  given  $8,000,  especially  as  there  was  not  the 
same  reasonable  certainty  of  the  permanent  effects  of  the 
injury  upon  the  first  trial  that  there  was  upon  the  last  one. 

The  defendants  were  not  satisfied  with  the  very  moderate 
verdict  then  rendered.  They  applied  for  a  new  trial,  and 
obtained  one,  for  a  technical  error  in  the  charge  of  the  judge, 
from  which  the  court,  in  granting  the  new  trial,  under  the 
very  technical  rules  that  now  prevail  in  respect  to  the  grant- 
ing of  new  trials,  thought  it  probable  that  no  harm  had 
occurred  to  the  defendants,  and  expressed  its  regret  that 
it  had  to  disturb  the  verdict,  as  it  was  a  very  proper  one. 
That  the  result  of  granting  the  new  trial  has  been  differ- 
ent from  what  the  defendants  probably  expected — that  the 
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second  jury  have  greatly  increased  the  damages — is  no  rea- 
son why  we  should  order  a  new  trial,  upon  the  assumption 
that  a  third  jury  will  or  ought  to  give  less. 

Where  actions  of  tort  are  brought  to  recover  damages  for 
personal  injuries,  courts  will  rarely  grant  a  new  trial  upon 
the  ground  of  excessive  damages.  Chief  Justice  WILMOT, 
in  Ruckle  v.  Money  (2  "Wils.  206),  in  referring  to  applica- 
tions in  such  cases  for  new  trials,  said  that  the  few  cases  to 
be  found  in  the  books  "  shows  that  courts  of  justice  have . 
most  commonly  set  their  faces  against  them ; "  that  "  the 
courts  interfering  in  these  cases  would  be  laying  aside 
juries."  And  Lord  MANSFIELD,  in  Gilbert  v.  Burtonshaw, 
Cowp.  230,  in  laying  down  the  rule  that  has  since  been  fol- 
lowed, that  new  trials  should  be  granted  for  damages  which 
manifestly  show  that  the  jury  had  been  actuated  by  passion, 
partiality  or  prejudice,  said :  "  But  it  is  not  to  be  done 
without  very  strong  grounds  indeed,  and  such  as  carry  in- 
ternal evidence  of  intemperance  in  the  minds  of  the  jury;" 
that  "  it  is  by  no  means  to  be  done  where  the  court  may 
feel  that  if  they  had  been  on  the  jury  they  would  have 
given  less  damages,  or  where  they  might  think  the  jury 
themselves  would  have  completely  discharged  their  duty  in 
giving  a  less  sum."  And  in  Smith  v.  Woodbine  (1  C.  B.  N. 
S.  662),  Justice  C  RES  WELL,  in  remarking  that  the  amount 
of  damages  in  such  actions  was  a  question  peculiarly  for  the 
jury,  observed  that  he  "  always  felt  it  very  difficult  to  inter- 
fere with  their  verdict  upon  the  question  of  amount."  And 
Lord  MANSFIELD  remarked,  in  the  case  above  quoted,  that 
"  unless  the  damages  are  flagrant,  outrageous  and  extrava- 
gant, it  is  difficult  for  the  court  to  draw  the  line." 

In  ffeu'lett  v.  Crutchley  (5  Taunt.  277),  an  action  for 
malicious  prosecution,  in  which  the  plaintiff  recovered 
£2,000,  Chief  Justice  Sir  JAMES  MANSFIELD,  in  referring 
to  the  application  for  a  new  trial  upon  the  ground  of  excess- 
ive damages,  said  that  it  was  exceedingly  difficult  to  esti- 
mate damages ;  that  you  may  take  twenty  juries  and  every 
one  of  them  will  differ  from  £2,000  down  to  £200;  that  he 
always  felt  "  that  it  was  extremely  difficult  to  interfere  and 
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say  when  damages  are  too  large."  And  in  that  case  he  puts 
this  test — whether  any  rational  man  of  character  would,  for 
£2,000,  put  himself  in  the  plaintiff's  situation.  If  not,  then 
the  damages,  he  remarked,  are  not  excessive  ;  and  if  this 
test  be  applied  to  the  present  case,  the  question  might  well 
be  asked  whether  any  rational  person  would  undergo  an  in- 
jury such  as  the  plaintiff  sustained,  with  all  the  consequences 
that  have  followed  it,  for  the  sum  of  $8,000.  The  jurors, 
whose  province  it  is  to  fix  the  amount  of  the  damages  in 
such  a  case,  would  naturally  apply  some  such  test  as  the 
one  suggested  by  the  distinguished  judge,  and  in  doing  so 
one  jury  may  differ  very  widely  from  another  ;  and  the  fact 
that  a  second  jury  gives  a  much  greater  or  a  much  less 
amount  than  the  first  is  not,  in  itself,  a  reason  why  their 
verdict  should  be  set  aside.  The  amount,  in  any  event,  has 
to  be  left  to  the  discretion  of  a  jury,  and  it  is  only,  as  Lord 
MANSFIELD  said,  when  it  is  flagrantly  outrageous  and  ex- 
travagant that  courts  should  set  the  verdict  aside,  and  this 
is  not,  in  my  judgment,  such  a  case. 

More  than  twenty  years  ago,  in  Hegeman  v.  The  Western 
R,  R.  Corp.  (16  Barb.  359),  when  the  value  of  money  was 
much  greater  than  it  is  now,  the  jury  in  an  action  for  per- 
sonal injury  gave  the  plaintiff  $9,900,  which  verdict  the 
court  refused  to  set  aside  as  excessive.  The  case,  as  stated 
by  Judge  HAIIEIS,  was  that  of  an  artisan  who  was  confined 
to  his  bed  for  several  months,  and  who,  from  the  nature  of 
his  injuries,  must  have  been  subjected  to  extreme  pain  and 
suffering,  who,  up  to  the  time  of  the  trial,  had  scarcely  been 
able  to  leave  his  house,  and  whose  injuries  were  so  perma- 
nent that  it  was  not  probable  that  he  would  thereafter  be 
able  to  provide  for  himself  and  family.  The  court  said  that 
the  injury  sustained  by  him  was  beyond  any  pecuniary  esti- 
mate, and  that  it  could  not  say  that  the  damages  awarded 
by  the  jury  were  so  excessive  as  to  call  for  its  interference. 

In  the  present  case,  the  plaintiff  was  unable  to  do  any- 
thing for  ten  months.  She  then,  to  support  herself,  under- 
took to  keep  a  little  store,  but  was  obliged  to  give  it  up 
because  she  was  not  able  to  remain  upon  her  feet.  She  tes- 
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tified  that  she  had  done  very  little  work  since,  as  she  was 
not  able  to  use  one  of  her  hands ;  that  she  cannot  use  it 
fully  as  she  cannot  clasp  anything  tight ;  and  if,  she  says, 
she  does  "  the  least  bit  of  work  at  all,  it  swells  up."  At  the 
time  of  the  trial  she  was  supporting  herself  by  letting  out 
rooms  in  a  house  that  she  hires  from  month  to  month.  The 
case  is  not  as  strong,  perhaps,  in  respect  to  the  permanent 
effects  of  the  injury,  as  the  one  quoted,  as  the  plaintiff  has 
been  able  to  do  something  for  her  support ;  but  the  amount 
recovered  in  that  action  was  much  greater,  the  value  of 
money  being  now  very  much  less  than  it  was  then. 

Many  exceptions  were  taken  by  the  defendants,  embracing 
exceptions  to  the  striking  out  of  evidence,  to  the  refusal  to 
strike  out  evidence,  and  to  the  admission  of  evidence,  all  of 
which  I  have  gone  over,  and  none  of  which,  in  my  opinion, 
were  well  taken.  The  questions  put  to  the  experts,  Drs. 
Molony  and  Ward,  as  to  what  is  the  usual  effect  of  a  falling 
of  the  womb,  and  whether  it  usually  permanently  affects 
the  health  and  strength  of  the  patient,  was  Avitlnn  the  rule 
of  law  laid  down  in  Strohm  v.  New  York,  L.  E.  $  W.  R. 
R.  Co.  (96  N.  Y.),  that  is,  evidence  tending  to  show  that 
there  was  such  a  degree  of  probability  of  the  future  conse- 
quences of  the  accident  as  amounts  to  a  reasonable  cer- 
tainty ;  and  the  questions  put  were  not  of  that  speculative 
and  hypothetical  character  for  which  the  verdict  was  set 
aside  in  that  case  by  a  Divided  court — a  case  that  went  very 
far  in  excluding  evidence  by  experts  of  the  probable  and 
possible  consequence  of  an  injury,  and  which  should  not, 
in  my  opinion,  be  carried  beyond  what  was  strictly  decided 
in  it. 

Before  the  judge  charged  the  jury,  he  was  requested  by 
the  defendants  to  charge  fourteen  propositions,  and  excep- 
tions were  taken  to  his  assumed  refusal  to  charge  the  sixth, 
seventh,  eighth,  eleventh  and  fourteenth  requests. 

The  sixth  request  was  charged  as  far  as  the  defendants 
were  entitled  to  it,  that  is,  that  the  plaintiff  knew  that  the 
business  in  which  she  was  employed  was  a  hazardous  one  ; 
and  that  the  duty  devolved  upon  her  to  use  such  care  as  an 
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ordinarily  prudent  person  would  take  when  engaged  in  such 
a  business,  the  defendants'  proposition  being  that  she  took 
the  risk  of  danger  to  which  she  might  be  exposed  from  the 
use  and  management  of  the  yard  in  the  ordinary  way,  which 
last  qualification  the  court  very  properly  refused  to  assent 
to,  remarking  that  if  the  usual  and  ordinary  way  was  to  be 
habitually  careless,  it  would  form  no  excuse. 

As  respects  the  seventh  and  the  eighth  propositions,  the 
court  charged  all  that  the  defendants  were  entitled  to. 

To  the  eleventh  and  fourteenth  propositions,  the  defend- 
ants were  not  entitled. 

The  two  exceptions  to  the  charge  were  not,  in  my  opinion, 
well  taken. 

The  judgment  should  be  affirmed. 

LARREMORE  and  J.  F.  DALY,  JJ.,  concurred. 
Judgment  affirmed. 


WILLIAM  D.  MURPHY,  Respondent,  against  ALEXANDER 
C.  BANDERET,  as  Administrator  &c.  of  Julien  Banderet, 
Deceased,  Appellant. 

(Decided  December  28th,  1885). 

Plaintiff,  who  was  an  attorney,  having  acquired  knowledge  of  an  old  and 
unclaimed  deposit  in  a  savings  bank,  induced  the  defendant,  one  of  the 
next  of  kin  of  the  depositor,  and  who  was  wholly  irresponsible  and 
insolvent,  to  procure  himself  to  be  appointed  administrator  ;  and  an 
agreement  was  entered  into  between  them,  by  which  plaintiff  was  to 
receive  half  of  the  fund  as  compensation  for  disclosing  its  existence  and 
for  necessary  legal  services  in  securing  it.  Defendant,  however,  after- 
wards refused  to  collect  the  money  or  to  make  the  payment  to  plaintiff 
agreed  upon.  Held,  that  plaintiff  was  not  entitled,  upon  a  complaint 
alleging  these  facts,  and  the  insolvency  of  defendant,  and  that  he  refused 
and  neglected  "in  fraud  of  plaintiffs  rights"  to  take  or  receive  said 
money  or  to  pay  plaintiff,  to  recover  a  judgment  against  defendant  for 
one  half  of  the  fund  to  be  paid  out  of  the  estate. 
Von.  XIII— 2o 
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APPEAL  from  an  interlocutory  judgment  of   this  court 
overruling  a  demurrer  to  a  complaint. 

The  facts  are  stated  in  the  opinion. 
Jacob  A.  Gross,  for  appellant. 
George  W.  Miller,  for  respondent. 

J.  F.  DALY,  J. — It  appears  from  the  statement  of  the 
cause  of  action  in  the  complaint  that  the  plaintiff  was  an 
attorney  and  counsellor  at  law;  that  there  came  to  his 
knowledge  the  existence  of  an  unclaimed  deposit  in  a  sav- 
ings bank  in  the  city  of  New  York,  which  had  been  made 
some  forty  years  previously  by  one  Julien  Banderet,  since 
deceased ;  that  by  stating  to  defendant,  Alexander  C.  Ban- 
deret, who  was  the  nearest  and  only  next  of  kin,  in  this 
country,  of  deceased,  that  he  had  knowledge  of  such  a 
deposit,  he  "influenced  and  induced"  defendant  to  take  out 
letters  of  administration  in  this  county  upon  the  estate  of 
deceased ;  that  thereupon,  after  such  letters  were  issued  to 
defendant,  plaintiff  and  defendant  entered  into  an  agree- 
ment in  writing,  by  which  it  was  agreed  that  plaintiff  should 
communicate  to  defendant  the  whereabouts  of  the  fund  and 
such  facts  as  would  enable  defendant  to  collect  the  money, 
and  would  also  render  any  necessary  legal  services  in  col 
lecting  the  same ;  and  plaintiff  was  to  be  paid  or  allowed 
by  defendant  immediately  upon  the  receipt  of  the  money 
"  a  certain  percentage  thereon ;  "  the  plaintiff  then  informed 
defendant  of  the  deposit,  went  with  him  to  consult  counsel, 
presented  his  claim  to  the  bank,  and  finally  after  some 
weeks  got  it  admitted  ;  that  all  the  services  were  rendered 
and  information  furnished  by  plaintiff  to  defendant  as  ad- 
ministrator "  for  the  sole  creation  of  the  estate  of  said  Julien 
Banderet,  deceased,  and  the  use  and  benefit  thereof ; "  that 
defendant,  in  fraud  of  plaintiff's  rights,  refuses  to  receive 
the  money  from  the  bank  or  pay  plaintiff ;  that  defendant 
is  personally  irresponsible  and  insolvent,  and  possessed  of 
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no  property  out  of  which  a  judgment  could  be  collected ; 
and  plaintiff  asks  judgment  against  defendant  as  adminis- 
trator for  $500,  or  half  the  sum  payable  by  the  bank  to 
defendant  as  administrator,  and  that  the  same  be  paid  out 
of  the  said  funds  of  the  estate.  Defendant  demurs  that  it 
appears  on  the  face  of  the  complaint  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  enforcement  of  a  contract  of  such  a  character  would 
ordinarily  be  sought  against  the  defendant  individually,  and 
not  as  administrator,  but  acting  upon  the  suggestion  con- 
tained in  the  opinion  of  Chief  Justice  HUNT  in  Ferrin  v. 
Myrick  (41  N.  Y.  325),  that  "  in  case  of  the  fraud  or  insol- 
vency of  the  executor,  an  equitable  cause  of  action  would 
probably  be  thereby  created  against  the  estate,  which  could 
be  enforced  in  behalf  of  the  creditor,  and  which  would  ena- 
ble him  to  maintain  a  claim  against  the  estate  directly,"  and 
the  observation  to  the  same  effect  in  the  opinion  of  Justice 
ALLEN  in  Austin  v.  Munro  (47  N.  Y.  367),  the  plaintiff 
has  set  up  in  his  complaint  the  insolvency  of  the  adminis- 
trator, and  that  the  latter  refuses  to  receive  the  fund  in 
bank  in  order  to  defraud  plaintiff  out  of  his  half.  The 
question  is  whether  the  complaint  as  a  whole,  taking  its 
other  averments  together  with  these  allegations  of  insol- 
vency and  fraud,  contains  a  statement,  which,  if  proved, 
entitles  plaintiff  to  the  equitable  interposition  of  the  court, 
in  order  to  relieve  him  from  the  probable  loss  which  would 
ensue,  if  he  were  left  to  his  action  upon  his  contract  against 
the  administrator  individually.  I  think  the  answer  must 
be  in  the  negative.  The  claim  of  the  plaintiff  amounts  to 
this :  he,  being  a  lawyer,  and  having  acquired  knowledge 
of  an  old,  unclaimed  deposit  in  a  savings  bank,  in  order  to 
turn  that  knowledge  to  account,  and  procure  some  person 
with  whom  he  may  arrange  for  a  divison  of  the  money, 
induces  one  of  the  next  of  kin  of  the  depositors,  a  person 
wholly  irresponsible  and  insolvent,  to  get  himself  appointed 
administrator ;  then  arranges  with  such  administrator  for 
half  the  fund  as  compensation  for  disclosing  its  where- 
abouts, and  contracting  to  perform  the  necessary  legal  ser- 
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vices  in  securing  it,  and  when  the  administrator  afterwards 
hesitates  and  refuses  to  touch  the  money  and  make  the 
agreed  division,  charges  him  with  his  insolvency  and 
"  fraud,"  and  asks  the  court  in  equity  to  take  the  fund  and 
make  the  division  with  him. 

A  valid  contract  for  services  rendered  to  an  administrator 
in  recovering  the  estate  or  any  part  of  it,  would,  as  I  have 
said,  be  enforceable  at  law  only  against  the  administrator 
personally.  The  resort  to  equity  is  permitted  on  the  ground 
that  a  person  who,  in  good  faith,  has  rendered  meritorious 
service  to  the  estate,  should  not  lose  the  compensation  he 
has  earned,  through  the  insolvency  or  the  fraud  of  the 
administrator.  The  equity  jurisdiction  is  admitted  from 
the  necessity  of  the  case.  But  here  is  a  plaintiff  who  has 
not  acted  in  good  faith,  and  who  has  moreover  created  the 
necessity  he  now  pleads.  He  set  in  motion  the  machinery 
of  administration  to  get  a  share  of  this  fund,  induced  an  irre- 
sponsible person  to  take  the  office  of  administrator,  at- 
tempted to  use  him  as  a  cat's-paw,  and  when  the  latter 
hesitates  to  carry  out  the  scheme,  denounces  him  as  an 
insolvent  and  applies  to  a  court  of  equity,  in  the  hope  that 
it  will  be  less  scrupulous  than  the  administrator.  This  is 
the  whole  case  :  as  to  the  charge  of  "  fraud,"  the  refusal  of 
the  administrator  to  draw  the  money  and  pay  the  plaintiff 
appears  to  be  the  first  awakening  of  the  official  conscience, 
and  deserves  a  better  name. 

My  conclusion  from  the  admitted  facts  of  the  complaint 
is,  that  relief  in  equity  must  be  denied  plaintiff,  and  that 
therefore  the  demurrer  should  be  sustained. 

The  order  appealed  from  should  be  reversed,  with  costs, 
and  judgment  for  defendant  ordered  on  the  demurrer,  with 
costs. 

LARREMORE,  J.,  concurred. 

VAN  HOESEN,  J. — This  is  an  action  upon  a  contract  made 
with  an  administrator.  On  such  a  contract,  the  adminis- 
trator is  liable  personally,  and  not  in  his  representative 
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character.  An  attempt  is  made,  however,  to  hold  the  estate 
liable  upon  the  contract  by  inserting  in  the  complaint  an 
allegation  that  the  administrator  is  insolvent,  and  that  he 
refused  to  collect  money  alleged  to  be  coming  to  the  estate, 
which  refusal  is  said  "  to  be  in  fraud  of  plaintiff's  rights." 
Whether  or  not  the  refusal  of  the  administrator  to  touch 
the  money  in  question  operates  as  a  fraud  upon  the  plaintiff, 
is  a  question  of  law,  which  does  not  arise  in  this  case,  be- 
cause no  facts  are  alleged  that  warrant  the  charge  that  the 
administrator  is  guilty  of  fraud  in  fact,  or  that  make  a  case 
of  constructive  fraud.  The  averment  of  the  pleader's  con- 
clusion, that  an  act  in  itself  indifferent  is  fraudulent,  amounts 
to  nothing.  The  facts  that  constitute  the  fraud  must  be 
set  out  in  the  pleading.  For  aught  that  appears,  the  admin- 
istrator may  have  the  best  of  reasons  for  not  touching  the 
money.  If  that  be  so,  of  what  avail  is  it  to  say  that  his 
refusal  is  fraudulent  ? 

Again,  the  complaint  alleges  that  the  administrator  has 
no  assets  in  his  hands.  Why,  then,  should  the  plaintiff 
demand  judgment  and  execution  de  bonis  intestati  ?  Is  it 
with  the  hope  of  procuring  the  imprisonment  of  the  defend- 
ant for  a  simple  contract  debt  ?  Is  it  intended  to  insert  in 
the  decree  an  order  that  he  collect  the  money,  and  in  case 
of  his  refusal  to  charge  him  with  a  wilful  refusal  to  comply 
with  the  judgment,  and  to  have  him  adjudged  guilty  of 
contempt  ? 

I  concur  with  Judge  J.  F.  DALY  in  reversing  the  judg- 
ment. 

Judgment  reversed,  with  costs,  and  judgment  ordered  for 
defendant  on  the  demurrer,  with  costs. 
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MARCUS   NATHAN,   Respondent,   against    ISIDOU    STERN, 

Appellant. 

(Decided  December  28tli,  1885). 

A  tenant  of  certain  premises  in  the  City  of  New  York,  under  a  lease  for 
the  term  of  one  year,  beginning  in  September,  1882,  continued  in  posses- 
sion after  the  expiration  of  the  term,  and,  while  so  holding  over,  in 
February,  1884,  made  an  oral  agreement  with  the  landlord,  hiring  the 
premises  for  the  term  of  a  year  to  begin  on  the  first  day  of  May  following. 
Held,  that  although  the  new  agreement  operated  as  a  surrender  or  re- 
lease, after  the  first  of  May,  1884,  of  a  yearly  tenancy,  for  a  term 
extending  until  September,  1884,  during  which  the  tenant  was  entitled 
to  occupy  the  premises  by  reason  of  holding  over  under  the  pre-existing 
tenancy,  such  new  agreement  was  not  to  be  construed  as  a  lease  from 
the  time  it  was  entered  into,  and  therefore  void,  as  a  lease  for  a  term 
exceeding  one  year,  because  not  in  writing. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
A.  L.  Sanger,  for  appellant. 
H.  Steinert,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  objection  that 
there  was  no  evidence  that  the  wife  was  authorized  by  the 
defendant  to  make  the  contract,  was  not  raised  upon  the 
trial.  If  it  had  been,  the  evidence,  for  all  that  we  kn,ow, 
might  have  been  supplied,  and  the  objection  cannot  be 
taken  now  for  the  first  time  upon  appeal. 

The  contract  which  McLaughlin  swore  he  made  with 
Mrs.  Stern  was  not  a  lease  for  a  term  exceeding  one  year. 
It  was  an  oral  agreement  entered  into,  in  the  month  of  Feb- 
ruary, 1884,  leasing  the  premises  for  a  year,  which  term  was 
to  begin  on  the  first  day  of  May  following,  and  a  parol 
lease  for  the  term  of  one  year,  which  year  is  to  commence 
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on  a  future  day,  is  valid  ( Young  v.  Dake,  5  N.  Y.  463 ;  2 
R.  S.  135  §  8;  Becar  v.  Flues,  64  N.  Y.  518).  When  the 
agreement  for  this  new  lease  was  made,  the  defendant  was 
holding  over  as  a  yearly  tenant,  for  he  had  leased  the  prem- 
ises in  September,  1882,  for  the  term  of  one  year,  and  con- 
tinued in  the  possession  of  them  after  the  expiration  of  that 
year  (Smith  v.  Allt,  7  Daly  492). 

The  new  agreement,  therefore,  covered  a  period  from  the 
first  of  May  to  the  first  of  September,  1884,  during  which 
the  defendant  was  entitled  to  occupy  the  premises  under 
the  pre-existing  tenancy,  and  the  new  agreement  operated 
as  a  surrender  or  release  of  this  yearly  tenancy,  after  the 
first  of  May,  1884,  when  defendant's  continuance  in  posses- 
sion was  necessarily  under  the  new  agreement  (Springstein 
v.  Schemerhorn,  12  Johns.  357;  Livingston  v.  Potts,  16 
Johns.  28). 

The  appellant  seems  to  think  that  because  this  was  the 
effect  of  the  new  agreement,  this  agreement  must  be  con- 
strued to  be  a  lease,  from  the  time  it  was  entered  into, 
that  is  from  February,  1884,  until  May,  1885,  thus  making 
it  a  lease  for  a  term  exceeding  one  year,  which,  not  being 
in  writing,  would  be  void  by  statute.  But  there  is  no 
ground  whatever  for  such  a  construction.  The  defendant 
continued  to  hold  over  as  a  yearly  tenant  until  the  first  of 
May,  1884,  when  the  new  agreement  took  effect;  for  Mc- 
Laughlin  testified  that  the  new  lease  was  "for  a  year, 
beginning  on  the  first  of  May,  1884";  and  it  was  then,  and 
not  until  then,  that  the  new  agreement  operated  as  a  release 
or  surrender  of  what  remained  of  the  outstanding  term 
under  the  pre-existing  tenancy;  because  the  two  tenancies 
"could  not  subsist  together,  and  the  parties,  by  making 
a  contract  of  as  high  a  nature  for  the  same  thing,  tacitly 
consented  to  dissolve  the  former "  (Hargrove  v.  Butlers^ 
Notes  to  Coke's  Institutes,  note  2,  to  §  636,  14th  ed.  p. 
338). 

The  only  question  in  this  case  was  a  question  of  fact 
whether  the  agreement  to  take  the  premises  for  a  year  from 
the  first  of  May,  1884,  was  qualified  by  the  understanding 
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with  Mrs.  Stern,  that  she  might  move  out  in  the  fall  months 
if  she  saw  fit. 

Upon  this  question,  the  justice,  upon  conflicting  evidence, 
has  found  in  favor  of  the  plaintiff,  and  his  finding  upon 
such  a  question  is  not  reviewable  upon  appeal. 

The  judgment  should  be  affirmed. 

LARREMORE,  J.,  concurred. 
Judgment  affirmed. 


LAWRENCE  SMTJLLE^  et  al,  Appellants,  against  WILLIAM 
H.  HALL  et  al.,  Respondents. 

(Decided  December  28th,  1885). 

The  owner  of  certain  lots  in  the  City  of  New  York,  having  erected  thereon 
houses  which  were  not  fully  completed,  contracted  to  sell  them  to  the 
defendant,  and  to  complete  the  houses  before  the  day  fixed  for  convey- 
ing the  title;  and  subsequently  made  a  contract  with  plaintiffs  to  do  the 
work  and  furnish  materials  necessary  to  complete  the  houses  in  accord- 
ance with  his  contract  of  sale.  Held,  that  plaintiffs  were  not  entitled 
to  a  lien  upon  the  property  for  such  work  and  materials,  under  the  Me- 
chanics' Lien  Act  of  1883  (Consolidation  Act  §  1807),  which  gives  such  a 
lien  for  work  done  and  materials  furnished  "  under  or  in  pursuance  of 
or  in  conformity  with  a  contract,  agreement,  or  employment  by  the 
owner,"  &c.  of  land;  nor  to  a  lien  upon  the  equitable  lien  of  the  vendor 
for  unpaid  purchase  money. 

The  contract  with  the  owner  intended  by  the  statute  is  the  plain  case  of  a 
contract  by  which  work  is  done  for  the  owner,  and  not  a  contract  of  sale, 
as  in  the  present  case,  where  work  remains  to  be  done  merely  to  com- 
plete an  entire  structure  which  had  been  commenced  by  the  vendor  as 
owner,  without  any  reference  to  a  sale  to  any  particular  vendee;  and 
which  work  the  vendor  agrees  with  the  vendee  to  have  performed  in 
order  to  obtain  possession  of  completed  structures. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  judge  upon  trial  by  the  court  without  a 
jury. 
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The  action  was  brought  to  foreclose  a  mechanics'  lien  filed 
by  plaintiffs  on  May  6th,  1884,  for  $355,  against  five  houses 
and  lots  on  the  south  side  of  One  hundred  and  seventeenth 
Street  one  hundred  feet  west  of  First  Avenue.  The  work 
stated  to  have  been  done  by  plaintiffs  was  the  furnishing  of 
stoops  and  railings  ;  the  debtors  of  plaintiffs  were  alleged 
to  be  Peter  McCormick  and  William  H.  Hall,  and  the  repu- 
ted owner  of  the  premises  was  alleged  to  be  William  H. 
Hall ;  and  it  was  set  forth  that  said  McCormick  agreed  to 
pay  plaintiffs  for  the  work  and  materials. 

Upon  trial  by  the  court  without  a  jury,  the  complaint  was 
dismissed  and  judgment  for  defendant  was  thereupon  en- 
tered. From  the  judgment  plaintiffs  appealed. 

M.  J.  Earley  and  L.  E.  Prendergast,  for  appellants. 
James  A.  Seaman,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above]. — On 
the  trial  of  the  action  it  appeared  that  McCormick,  being 
the  owner  of  the  premises  in  question,  and  having  erected 
five  houses  on  the  lots  (and  said  houses  being  completed 
except  as  to  fire-escapes,  cementing  of  cellars,  iron  rails  on 
stoops  and  in  front,  finishing  of  yards  with  flags  or  cement, 
finishing  of  water  closets,  rear  fence,  retaining  dry  wall  on 
east  side  of  yard  of  No.  342,  and  gas  fixtures  and  oil  cloths 
in  halls),  contracted  on  March  22d,  1884,  to  convey  all  the 
premises  to  Hall  for  $95,001,  and  to  finish  the  said  houses  in 
the  particulars  above  mentioned  before  the  day  of  completing 
title,  which  was  to  be  on  or  before  April  15th,  1884. 

On  March  26th,  1884,  or  four  days  after  thus  contracting 
to  sell  the  premises,  McCormick  made  a  contract  with  the 
plaintiffs  to  furnish  and  put  up  the  iron  rails,  which  was  one 
item  of  the  work  necessary  to  be  done  by  McCormick  to 
finish  the  buildings  in  accordance  with  his  contract  of  sale 
with  Hall.  It  is  claimed  by  plaintiffs  that  the  work  subse- 
quently performed  by  them  under  their  contract,  which 
work  was  done  when  Hall  was  legal  owner  by  virtue  of  the 
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delivery  of  the  deed  to  him  on  April  7th,  1884,  was  within 
the  terms  of  the  Mechanics'  Lien  Act  of  1883,  being  section 
1807  of  the  Consolidation  Act,  as  work  performed  "  under 
or  in  pursuance  of  or  in  conformity  with  a  contract,  agree- 
ment or  employment  by  the  owner  "  Hall.  This  view  can- 
not, I  think,  be  sustained.  The  contract  with  the  owner 
which  the  statute  intends  is  the  plain  case  of  a  contract  by 
which  work  is  done  for  the  owner,  and  not  a  contract  of 
sale,  as  in  the  present  case,  where  work  remained  to  be  done 
merely  to  complete  an  entire  structure  which  had  been  com- 
menced by  the  vendor  as  owner,  without  any  reference  to  a 
sale  to  any  particular  vendee  ;  and  which  work  the  vendor 
agrees  with  the  vendee  to  have  performed  in  order  to  de- 
liver possession  of  completed  structures. 

Hall's  contract  with  McCormick  was  not  a  contract  for 
work,  but  for  the  purchase  of  property.  The  fact  that  the 
structures  to  be  conveyed  were  not  fully  completed,  and 
that  the  purchaser  exacted  an  agreement  from  the  seller 
that  they  should  be  finished  by  the  time  agreed'  for  the  de- 
livery of  the  deed,  did  not  alter  the  character  of  the  con- 
tract as  one  of  purchase  and  not  one  of  work.  The  true 
construction  of  the  Mechanics'  Lien  Act  with  respect  to  the 
contract  with  the  owner  intended  by  its  provisions  may  be 
found  in  the  language  used  by  DENIO,  J.,  with  reference  to 
a  former  Mechanics'  Lien  Act  (L.  1830  c.  330),  which  act 
gave  a  lien  for  work  done  "  towards  the  erection,  construc- 
tion or  finishing  of  any  building  erected  under  a  contract  in 
writing  between  the  owner  and  builder  or  other  person. 
The  learned  judge  says :  "  The  object  of  the  law  was  to 
enable  a  laborer,  mechanic  or  sub-contractor  to  attach  in 
effect  in  the  hands  of  the  person  for  whom  the  building 
was  erected  any  debt  which  the  latter  might  owe  to  the  im- 
mediate contractor  on  his  contract  for  the  work It 

does  not  extend  to  money  payable  on  any  other  account.  It 
is  quite  reasonable  that  the  party  meritoriously  entitled  to 
}>e  paid  for  the  work  should  be  allowed  to  intervene  between 
the  owner  for  whom  the  house  was  built  and  the  person  who 
contracted  to  build  it,  and  to  divert  the  course  of  the  pay- 
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ments  which  would  have  passed  into  the  hands  of  such  con- 
tractor to  his  own.  It  is  a  form  of  equitable  subrogation 
regulated  by  statute,  but  it  is  limited  by  the  act  to  the 
plain  case  of  money  due  upon  a  contract  for  performing  the 
work." 

The  contract  with  the  owner  must  be  in  some  sense  a 
contract  of  employment  to  do  the  work  of  erecting  or  com- 
pleting the  building  ;  and  the  money  payable  by  the  owner 
must  be  money  due  and  payable  for  such  work  in  order  to 
admit  of  a  mechanics'  lien  by  persons  furnishing  work  or 
materials  to  the  party  doing  the  work.  Nothing  of  the  sort 
can  be  claimed  here.  The  vendor,  McCormick,  was  in  no 
sense  employed  by  the  vendee  and  owner,  Hall,  but  was 
completing  the  buildings  for  his  own  benefit  in  order  to  com- 
plete the  sale  he  had  made.  The  money  payable  to  him  when 
the  deed. was  delivered,  and  of  which  $1,000  was  held  back 
until  he  had  finished  the  buildings,  was  payable  as  part  of 
the  purchase  price  of  the  premises  and  not  as  payment  for 
work. 

It  seems  therefore  that  no  lien  attaches  to  the  property  as 
against  defendant  Hall,  who  was  the  owner  when  the 
plaintiffs'  lien  notice  was  filed. 

It  is  claimed  that  as  the  vendor  McCormick  had  an  equi- 
table lien  on  the  property  for  the  unpaid  purchase  money 
the  plaintiffs'  lien  attaches  to  that.  Hackett  v.  Badeau  (63 
N.  Y.  476),  is  cited  as  authority  for  this  proposition ;  but  in 
that  case  the  legal  title  was  in  the  person  who  had  the  equi- 
table lien  and  the  mechanics'  lien  attached  to  the  property 
so  held  by  him  to  the  extent  of  his  equitable  lien.  I  do  not 
know  of  any  authority  for  a  mechanics'  lien  against  the  lien 
of  a  vendor  for  the  purchase  money  when  he  has  conveyed 
the  whole  title. 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE,  J.,  concurred. 

VAN   HOESEN,   J. — The   plaintiffs   may  have  an  action 
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against  Hall  personally,  but  I  doubt  if   they  are  entitled 
to  a  mechanics'  lien. 

Judgment  affirmed,  with  costs. 


EDWARD  VAN  ORDEN  et  al.,  Appellants,  against  SAMUEL 
J.  TILDEN,  Respondent. 

(Decided  December  28th,  1885). 

An  order  referring  the  trial  of  issues  of  fact  in  an  action,  upon  the  ground 
that  the  trial  will  require  the  examination  of  a  long  account,  will  not  be 
reversed  upon  an  appeal  unless  it  is  palpable  that  no  such  account  cau 
be  involved. 

In  an  action  for  work  done  and  materials  furnished,  in  which  a  counter- 
claim for  damages  for  breaches  of  contract  was  set  up,  a  reference  was 
ordered  upon  affidavits  that  more  than  one  hundred  items  in  the  plaint- 
iffs bill  of  particulars  were  in  dispute  and  the  whole  of  the  counter- 
claim. Held,  that  the  order  of  reference  should  be  affirmed.  . 

A  reference  is  allowed  in  actions  upon  contract,  where  numerous  items  are 
contested,  from  the  intrinsic  difficulty  of  deciding  such  a  controversy 
without  the  instrumentality  of  a  referee. 

APPEAL  from  an  order  of  this  court  referring  an  action 
to  a  referee  to  hear  and  determine. 

The  facts  are  stated  in  the  opinion. 

A.  R.  Dyett,  for  appellants. 

Dixon,  Goodwin  $  Williams,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — This  case  comes 
within  the  rule  laid  down  by  the  Court  of  Appeals,  in 
Welnh  v.  DarragJi  (52  N.  Y.  590),  that  if  the  facts  show 
that  the  examination  of  a  long  account  may  be  necessary, 
and  the  court  below  has  decided  to  refer  the  action,  an  ap- 
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pellate  court  will  not  interfere  ;  that  it  will  do  so  only  where 
it  is  palpable  that.no  such  account  can  be  involved.  The 
bill  of  particulars  there  was  for  the  sale  and  delivery  of 
various  articles  of  merchandise,  consisting  of  twenty-six 
items.  The  defendant  admitted  that  he  had  the  number 
arid  quantity,  but  not  the  articles  charged.  This  peculiar 
form  of  denial  the  court  regarded  as  amounting  to  a  trav- 
erse that  would  require  the  plaintiff  to  prove  his  account, 
at  least  to  the  extent  of  identifying  the  property  delivered 
with  the  property  charged  ;  that  to  some  exte'nt  the  account 
would  have  to  be  examined  and  the  several  items  considered 
upon  the  trial,  which  the  court  thought  brought  the  case 
within  the  reason  for  ordering  a  reference. 

The  action  in  the  present  case  was  brought  for  work  done 
and  materials  furnished,  to  which  there  was  a  counterclaim  ; 
and  the  defendant  who  moved  for  the  reference  swore  that 
more  than  one  hundred  items  in  the  plaintiffs'  bill  were  in 
dispute,  and  the  whole  of  the  counterclaim.  The  only  dif- 
ference therefore  between  this  and  the  case  above  cited,  is 
that  this  is  an  action  for  work  and  materials,  and  the  other 
was  for  the  sale  and  delivery  of  merchandise  ;  but  this  does 
not  affect  the  question  whether  a  reference  should  be  or- 
dered or  not,  for  there  may  be  a  long  account  in  a  claim  for 
work  and  materials,  as  well  as  in  one  for  the  sale  and  de- 
livery of  merchandise. 

The  word  "  account,"  as  will  be  found  by  looking  into 
Murray's  New  English  Dictionary  (Oxford,  1884),  where 
four  columns  are  devoted  to  it,  is  a  word  of  wide  and  varied 
signification.  An  account,  in  its  most  general  meaning,  is 
a  reckoning  or  statement  of  items  or  details.  It  is  not  neces- 
sary that  there  should  be,  as  the  appellant  claims,  items  upon 
both  sides,  for  there  may  be  a  long  account  of  sales  of  mer- 
chandise, or  of  work  done,  or  materials  furnished,  embracing 
only  the  items  of  the  merchandise  delivered  or  of  the  work 
done  ;  and  it  is  expressly  provided  by  statute  that  if  the 
action  is  on  contract  and  the  trial  of  it  "  will  require  the 
examination  of  a  long  account  on  either  side,"  it  may  be 
referred  (L.  1845,  p.  103  ;  2  Jones  &  Varick,  N.  Y.  L. 
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p.  270) ;  and  in  an  insurance  case,  where  the  injury  sus- 
tained by  the  plaintiff  was  the  only  question,  and  it  em- 
braced a  great  variety  of  items,  the  action  will  be  referred, 
as  the  amount  or  extent  of  the  loss  can  be  more  conven- 
iently ascertained  in  that  way  than  upon  a  trial  by  jury 
(gamble  v.  The  Mechanic  Fire  Ins.  Co.,  1  Hall  560).  It 
does  not,  however,  follow,  merely  because  the  claim  em- 
braces a  great  number  of  items,  that  a  reference  will  be 
ordered,  for  there  may  have  been  but  one  delivery  (Sivift  v. 
Wells,  2  How.  Pr.  79),  nor  will  it,  in  all  cases,  be  ordered 
where  there  has  been  a  delivery  even  at  different  dates 
(Smith  v.  Brown,  3  How.  Pr.  9). 

A  reference  is  ordered  for  the  trial  of  an  action  where  an 
account  or  accounts  have  to  be  investigated  and  examined 
to  ascertain  the  true  state  of  the  indebtedness,  in  which 
cases  the  referee  has  to  exercise  more  or  less  of  the  func- 
tions of  an  auditor  or  accountant ;  or  it  will  be  ordered 
where  many  items  in  the  claim  are  contested,  in  respect  to 
each  of  which  items  separate  evidence  will  necessarily  have 
to  be  given,  because  it  is  very  difficult,  or  impossible,  if  the 
items  are  numerous,  for  a  jury  to  keep  in  their  mind  the 
exact  evidence  as  to  each  particular  item,  so  as  to  pass  intel- 
ligently upon  all  in  arriving  at  the  general  result,  which  a 
referee  can  do,  as  the  evidence  is  taken  down  in  writing, 
and  he  has  the  opportunity,  after  the  case  is  submitted,  to 
read  over  every  part  of  the  testimony,  thoroughly  and  care-*" 
fully,  before  making  his  decision.  There  may  be  a  long 
account  on  either  side,  as  in.  an  ordinary  bill  of  parcels ; 
but  that  is  not  what  is  meant  by  "  the  examination  of  a 
long  account"  in  the  Colonial  Statutes  of  1768  and  the 
succeeding  statute  of  the  state  in  1788  (2  Jones  &  Varick 
N.  Y.  L.  270).  The  examination  there  referred  to,  in  the 
language  of  Chief  Justice  NELSON  in  Silmser  v.  Redfield 
(19  Wend.  22),  applies  only  to  cases  where  accounts,  in  the 
common  acceptation  of  that  term,  exist  that  may  require 
examination.  It  does  not  apply  to  actions  of  tort,  however 
numerous  may  be  the  items  of  the  damages  involved  (John- 
son v.  Parmly,  17  Johns.  129 ;  Harris  v.  Bradshaw,  18  Johns. 
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27),  which  cannot  be  referred  unless  the  reference  is  by  con- 
sent, under  the  statute  of  1845  and  subsequent  legislation. 
The  statute  applies,  he  says,  "  to  a  case  where  something 
may  be  due  to  one  party  or  the  other,  and  not  to  cases 
sounding  in  damages." 

Broadly  expressed,  a  reference  is  allowed  in  actions  upon 
contract,  where  numerous  items  are  contested,  from  the  in- 
trinsic difficulty  of  deciding  such  a  controversy  without  the 
instrumentality  of  a  referee ;  and  this  is  a«case  of  that  kind, 
as  more  than  one  hundred  items  in  the  plaintiffs'  claims  are 
contested,  with  which  is  involved  the  damages  claimed  in 
the  counterclaim  for  breaches  of  the  plaintiffs'  contract. 

The  order  should  be  affirmed. 

LARREMORE  and  VAN  HOESEX,  JJ.,  concurred. 
Order  affirmed. 


SAMUEL  WEINBEIJG,  Respondent,  against  GUSTAVE  BLUM 
et  aZ.,  Appellants. 

(Decided  December  28th,  1885). 

In  an  action  to  recover  compensation  for  services  rendered  under  an  agree- 
ment, where  the  complaint  avers  due  performance  by  plaintiff  of  the 
agreement  on  his  part,  and  the  answer  contains  a  general  denial,  evi- 
dence of  the  breaches  of  the  contract  by  plaintiff  is  admissible  under  the 
general  denial. 

Plaintiff  agreed  to  render  services  as  salesman  to  defendants  for  the  com- 
pensation of  certain  commissions  on  his  sales,  with  the  privilege  of 
drawing  $25  per  week,  said  amount  to  be  deducted  from  his  commission. 
Held,  that  he  was  entitled  to  receive  the  weekly  payment  during  t'.ie 
continuance  of  his  employment,  whether  he  had  or  had  not  earned  com- 
missions to  that  amount. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Seventh  Judicial  District,  entered 
upon  the  verdict  of  a  jury. 
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The  action  was  brought  for  a  weekly  payment  under  a 
written  agreement  by  which  plaintiff  was  to  render  services 
as  salesman  from  May  llth,  to  December  31st,  1885,  for  the 
compensation  of  5  per  cent,  commission  on  his  sales,  3  per 
cent,  on  duplicate  orders  of  his  sales,  and  3  per  cent,  on  sales 
for  any  such  customers  of  the  house  as  he  might  influence 
to  buy ;  with  the  privilege  of  drawing  $25  per  week,  said 
amount  to  be  deducted  from  his  commission. 

At  the  trial  the»  jury  found  a  verdict  for  plaintiff  for  $25, 
and  judgment  for  plaintiff  for  that  sum  and  costs  was 
entered  thereon.  From  the  judgment  defendants  appealed 
to  this  court. 

Sol.  Kohn,  for  appellants. 

Kurzman  $  Teaman,  for  respondents. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
complaint  averred  due  performance  by  plaintiff  of  the  agree- 
ment on  his  part,  and  the  answer  contained  a  general 
denial.  Under  the  general  .denial  it  was  proper  to  receive 
any  evidence  disproving  the  allegations  of  the  complaint 
that  the  conditions  of  the  contract  had  been  performed  by 
plaintiff  (CTiatfield  v.  Simonson,  92  N.  Y.  209). 

The  justice  excluded  from  the  consideration  of  the  jury 
all  the  evidence  of  breach  of  contract  by  plaintiff,  on  the 
ground  that  such  breach  was  not  pleaded  and  that  the 
general  denial  did  not  cover  it.  This  was  error  and  re- 
quires the  reversal  of  the  judgment. 

The  main  question  in  the  case  was  whether  plaintiff  was 
entitled  to  receive  the  $25  per  week  during  the  continuance 
of  his  employment  whether  he  had  or  had  not  earned  com- 
missions to  that  amount.  As  the  case  must  go  back  for  a 
new  trial  it  is  proper  that  we  should  pass  upon  that  ques- 
tion. It  can  be  argued  that  as  the  $25  was  to  be  deducted 
from  his  commissions  it  would  not  become  due  unless  there 
were  commissions  earned  from  which  it  might  be  deducted. 
On  the  other  hand  it  could  be  argued  that  if  commissions  to 
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that  amount  were  earned  plaintiff  would  be  entitled  to 
them  as  matter  of  right  and  not  as  a  privilege,  and  yet 
the  contract  speaks  of  his  drawing  $25  weekly  as  a  "  priv- 
ilege." 

I  think  the  proper  construction  to  be  given  the  contract ' 
is  that  which  entitled  the  plaintiff  to  the  $25  per  week 
irrespective  of  the  amount  of  commissions  earned.  The 
commissions  earned  under  the  contract  were  not  payable 
until  the  termination  of  the  contract.  The  writing  being 
silent  as  to  the  time  of  payment,  payment  is  not  due  until 
the  whole  contract  is  performed.  This  is  also  apparent 
from  the  fact  that  the  contract  contains  the  specific  pro- 
vision for  drawing  $25  per  week  and  no  more  during  the 
whole  period  of  employment  and  the  drawing  of  that  $25 
is  denominated  a  "  privilege."  If  the  commissions  were  not 
payable  until  the  completion  of  the  contract,  then  plaintiff 
had  the  whole  period  of  the  contract  to  earn  them,  and  could 
not  be  cut  off  from  doing  so  by  being  discharged  at  any 
earlier  period,  on  the  ground  that  he  had  not  earned  com- 
missions equal  to  the  aggregate  of  the  weekly  installments 
he  had  drawn  to  that  time. 

If  defendants  had  intended  that  the  $25  per  week  should 
not  be  drawn  unless  commissions  to  that  amount  had  been 
earned,  and  that  the  commissions  were  to  be  computed  and 
paid  as  earned,  it  could  have  been  so  expressed  in  the  writ- 
ing, but  in  that  case  the  weekly  sum  drawn  by  plaintiff 
would  not  be  a  privilege  but  money  due  him.  The  word 
privilege  denotes  that  the  payment  was  in  advance  of  his 
right  to  claim  it,  and  he  could  not  therefore  be  discharged 
because  he  was  in  advance  of  lawful  claims  for  moneys 
earned. 

'The  appellant  makes  a  computation  to  show  that  plaintiff 
was  not  entitled  to  $25  at  the  time  of  discharge,  even  if 
entitled  in  any  event  to  $25  per  week.  As  this  is  an  action 
for  such  installment  earned  before  the  discharge  such  com- 
putation may  properly  be  considered.  After  the  discharge 
plaintiff  has  only  an  action  for  damages. 
VOL.  XIII— 26 
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The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


LARREMORE  and  VAN  HOESEN,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


LEOPOLD  WISE  et  al,  Appellants,  against  ANDREW  W. 
MORGAN,  Respondent. 

(Decided  December  28th,  1885). 

Defendant  and  others,  officers  of  the  M.  P.  Life  Insurance  Company,  wrote 
to  certain  trustees  of  the  W.  &  O.  Life  Insurance  Company,  a  letter, 
proposing,  as  the  result  of  negotiations  for  the  consolidation  of  the  busi- 
ness of  the  two  companies,  the  purchase  of  the  whole  of  the  capital 
stock  of  the  W.  &  O.  Company  by  the  M.  P.  Company,  in  which,  after 
stating  the  methods  of  accomplishing  and  the  purposes  of  the  proposed 
consolidation,  they  said:  "It  need  hardly  be  said,  but  for  greater  clear- 
ness we  do  say,  and  thereto  pledge  ourselves,  that  the  contract  obliga- 
tions entered  into  by  the  W.  &  O.  Company  with  its  policy  holders  and 
others,  of  every  name  and  nature,  will  be  rigorously  fulfilled  to  the  same 
extent  and  in  the  same  manner  as  if  no  change  such  as  is  contemplated 
should  take  place."  And  at, the  end  of  the  letter,  in  a  distinct  instru- 
ment signed  by  them,  they  wrote  :  "  We  hereby  individually  and  collec- 
tively guarantee  the  fulfillment  of  the  agreement  in  the  foregoing  letter." 
The  W.  &  O.  Company  having  appointed  a  special  committee  to  con- 
sider and  report  upon  the  proposed  fusion,  another  letter  was  addressed 
to  such  committee  by  the  M.  P.  Company  signed  by  defendant  and 
another  as  officers  of  the  latter,  in  which,  referring  to  their  previous 
communication  as  containing  a  formal  agreement  to  abide  by  the  con- 
tract obligations  of  the  W.  &  O.  Company  already  existing,  they  said 
further:  "  We  repeat  that  pledge  here,  and  add,  that  in  our  understanding, 
it  embraces  agreements  with  agents  and  others,  as  well  as  policy-holders." 
The  proposition  thus  made  was  accepted  by  the  W.  &  O.  Company  and 
was  carried  out.  The  W.  &  O.  Company  was  solvent  at  the  time;  and 
soon  afterwards,  in  consideration  of  the  payment  by  it  of  a  large  amount 
of  money,  the  M.  P.  Company  agreed  to  assume  all  its  liabilities.  Xearly 
six  years  afterwards,  both  companies  were  dissolved,  and  at  that  time 
the  assets  of  the  W.  &  O.  Company  were  insufficient  to  re-insure  its  out- 
standing risks,  there  being  a  large  deficiency.  Held  that  the  owners  of 
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a  paid  up  endowment  policy  of  the  W.  &  O.  Company  which  became 
due  after  the  dissolution,  and  upon  which  they  had  received  dividends 
on  the  settling  up  of  the  affairs  of  that  company,  were  not  entitled  to 
recover  from  the  defendant,  upon  the  guaranty  signed  by  him  with 
others,  as  above  mentioned,  the  amount  remaining  due  upon  the  policy 
after  deducting  the  payments  received.  The  guaranty  signed  by  defend- 
ant amounted  to  nothing  more  than  an  assurance  to  the  trustees  who 
were  to  obtain  the  stock  required,  and  to  the  special  committee  to  whom 
the  matter  was  referred,  that  the  new  trustees  who  were  to  be  appointed, 
and  who  were  to  have  thereafter  the  control  of  the  W.  &  O.  Company's 
affairs,  would,  in  conducting  its  affairs  thereafter,  recognize  and  fulfill 
all  its  pre-existing  contract  obligations,  whether  to  policy  holders  or  to 
others;  and  did  not  bind  the  signers,  unqualifiedly  and  absolutely,  under 
all  circumstances,  to  pay  all  the  policy  holders  of  the  W.  &  O.  Company 
when  their  policies  became  due,  or  what  might  remain  clue  upon  them 
if  the  company  should  thereafter  become  insolvent  and  be  unable  to  pay 

them. 

• 

APPEAL  from  a  judgment  of  this  court  entered  upon 
the  dismissal  of  a  complaint  at  the  trial  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Raphael  J.  Moses,  Jr.,  for  appellant. 
P.  H.  Vernon,  for  respondent. 

CHARLES  P.  DALY,  Chief  Justice. — The  Mutual  Protec- 
tion Life  Insurance  Company  being  desirous  of  purchasing 
a  controlling  interest  in  the  Widows'  &  Orphans'  Benefit 
Life  Insurance  Company,  made  a  proposition  to  do  so  to 
five  trustees  of  the  latter  company,  which  was  followed  by 
a  negotiation ;  the  result  of  which  negotiation  the  Mutual 
Protection  Company  embodied  in  the  form  of  a  written 
communication  to  the  five  trustees  aforesaid,  offering  to 
purchase  the  whole  of  the  capital  stock  of  the  Widows'  & 
Orphans'  Company,  at  par,  if  not  less  than  $100,000  or  more 
than  $110,000  of  said  stock,  assigned  in  blank,  was  placed  in 
the  hands  of  Mr.  R.  McCurdy,  within  fifteen  days  after  the 
date  of  this  communication,  with  whom  the  Mutual  Protec- 
tion Company  had  deposited  the  sum  of  $105,000  in  cur- 
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rency,  and  had  agreed  to  furnish  him,  on  demand,  the 
balance  needed,  if  any,  to  consummate  the  purchase  pro- 
posed, which  was  to  be  held  by  him  until  the  consummation 
of  the  arrangement  provided  for  in  the  communication,  but 
which  was  not  to  exceed  the  fifteen  days  before  stated. 

The  arrangement  proposed  was,  that  as  soon  as  practica- 
ble after  the  stock  certificates  were  secured,  a  meeting  of 
the  board  of  trustees  of  the  Widows'  &  Orphans'  Company 
should  be  called,  when  a  majority  of  the  trustees  were  to 
resign  their  positions,  and  the  remaining  members  were  to 
fill  the  vacancies  by  the  election  of  certain  gentlemen  named 
in  the  communication,  one  of  whom  was  the  defendant  in 
this  suit.     Upon  the  resignation  of  a  majority  of  the  trus- 
tees, and  the  election  of  their  successors,  Mr.  McCurcfy  was 
to  pay  to  each  prior  holder  of  such  certificate,  the  par  value 
of  it  together  with  the  accrued  interest  thereon  from  the 
first  day  of  July  previous,  in  gold  or  its  equivalent  in  cur- 
rency, and  he  was  then  to  distribute  to  the  incoming  trus- 
tees the  stock  placed  in  his  hands,  in  the  proportions  which 
the  Mutual  Protection  Company  should  direct.     The  com- 
munication expressed  the  highest  appreciation  of  the  known 
character  and  ability  of  the  then  trustees  of  the  Widows'  & 
Orphans'  Company,  but  declared  that  the  Mutual  Protection 
Company  felt  justified  in  saying  that  the  interests  of  the 
policy  holders  of  the  Widows'  &  Orphans'  Company  could 
not  be  in  custody  more  capable,  intelligent  and  trustworthy 
than  that  of  the  gentlemen  named  in  the  communication  ; 
that  the  object  proposed,  in  making  the  purchase,  was  to 
consolidate  the  Widows'   &  Orphans'  Company  with  the 
Mutual  Protection  Company,  under  the  expectation  that 
the  result  would  be  a  diminution  of  the  cost  of  conducting 
the  companies  as  single  companies,  with  separate  offices,  in 
New  York  and  other  cities ;  together  with  other  incidental 
expenses ;  and  that  with  the  experience  and  practical  knowl- 
edge of  the  Mutual  Protection  Company  the  interests  of  all 
parties,  policy  holders  as  well  as  stockJiohhrs,  would  be  con- 
siderably enhanced. 

The  agreement  further  stated  that  the  position  of  the 
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Mutual  Protection  Company  was  one  of  perfect  solvency 
and  security ;  that  its  assets  then,  although  not  so  great  as 
those  of  the  other — it  being  a  younger  company — offered  a 
security  of  over  150  per  cent,  to  its  liabilities,  while  those 
of  the  Widows'  &  Orphans'  Company,  by  its  last  official 
statement,  offered  only  136  per  cent. ;  and  that  the  Mutual 
Protection  Company,  although  not  half  the  age  of  the  other, 
was  doing  then  a  larger  and  better  business ;  that  by  the 
proposed  fusion,  one  company  of  strength  and  solidity 
would  be  substituted  for  two  companies  of  moderate  means, 
and  the  security  to  the  policy  holders  of  the  Widows'  & 
Orphans'  Company,  must,  in  consequence  of  the  Mutual 
Protection  Company's  greater  ratio  of  assets  to  liabilities, 
be  increased,  instead  of  diminished ;  and  finally,  the  com- 
munication contained  this  statement,  which  is  given  verba- 
tim, as  it,  with  a  guaranty  hereafter  referred  to,  is  what  is 
relied  upon  as  the  foundation  for  this  action:  "It  need 
hardly  be  said,  but  for  greater  clearness,  we  do  say,  and  thereto 
pledge  ourselves,  that  the  contract  obligations  entered  into 
with  the  Widows'  and  Orphans'  Company  with  its  policy 
holders  and  others,  of  every  name  and  nature,  will  be  rigor- 
ously fulfilled,  to  the  same  extent,  and  in  the  same  manner  as 
if  na  change,  such  as  is  contemplated  should  take  place  " 
And  at  the  end  of  this  communication,  in  a  distinct  and 
separate  instrument,  the  following  guaranty  was  signed  by 
four  persons,  one  of  whom  was  the  defendant  in  this  suit : 
"In  consideration  of  $1,  to  each  of  us  paid,  and  for  other 
valuable  considerations  us  thereunto  moving,  we  hereby 
individually  and  collectively  guarantee  the  fulfillment  of 
the  agreement  in  the  foregoing  letter  of  the  Mutual  Protec- 
tion Life  Insurance  Company." 

The  Widows'  &  Orphans'  Company  having  appointed  a 
special  committee  to  consider  and  report  upon  the  proposed 
fusion,  the  Mutual  Protection  Company,  on  the  13th  of  Oc- 
tober, 1871,  addressed  a  written  communication  to  the 
chairman  of  the  committee,  which,  among  other  things,  con- 
tained this  passage :  "  In  our  communication  of  the  5th 
inst.,  to  Messrs.  Husted  and  others  (the  five  trustees),  we 
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formally  agreed  to  abide  by  the  contract  obligations  of  the 
company  already  existing.  We  repeat  that  pledge  here, 
and  add  that,  in  our  understanding,  it  embraces  agreements 
with  agents  and  others  as  well  as  policy  holders.  The  con- 
tracts with  agents  we  will  ratify,  if  desired." 

The  proposal  thus  made  was  accepted  and  carried  out. 
At  a  meeting  (19th  October  1871)  of  the  Widows'  &  Or- 
phans' Company,  a  majority  of  the  trustees  resigned,  and 
the  persons  named  in  the  written  communication  were 
elected  in  their  place.  The  stock  deposited  with  McCurdy 
was  paid  for  out  of  the  money  in  his  hands,  and  the  stock 
was  distributed  by  him,  as  provided  for  in  the  communi- 
cation. 

At  the  time  this  arrangement  was  carried  out,  the  Widows' 
&  Orphans'  Company,  according  to  the  testimony  of  Charles 
H.  Raymond,  the  president  of  its  board  of  trustees,  was 
solvent  and  had  a  surplus  in  relation  to  its  policy  holders  of 
over  $100,000.  He  testified  that  there  was  nothing  in  the 
carrying  of  its  business — which  was  good — or  its  assets,  or  its 
management,  which  would  have  prevented  its  paying  them 
dollar  for  dollar  of  its  liabilities.  It  was,  he  said,  at  the 
time  abundantly  able  to  pay  all  its  debts  and  liabilities.  Its 
capital  stock  was  $ 200,000,  which  was  reported  by  the  Insur- 
ance Department  as  being  deficient  some  860,000  to  $ 70,000. 
He  was  asked  the  question  whether  he  did  not  think  that 
its  assets,  at  the  time,  were  insufficient  to  re-insure  its  risks, 
to  which  he  said  "  no,"  although  at  the  time  he  believed 
them  to  be  insufficient,  being  mistaken  as  to  the  amount. 

Twenty-three  days  afterwards  a  contract  was  entered  into 
between  the  two  companies,  by  which  the  Mutual  Protec- 
tion Company  agreed  to  assume  all  the  liabilities  of  the 
Widows'  &  Orphans'  Company  for  a  consideration  received 
of  $1,434,511.12;  the  receipt  of  which  consideration  is  ac- 
knowledged in  the  agreement. 

On  the  8th  of  March,  1877,  the  Widows'  &  Orphans' 
Company  and  the  Mutual  Protection  Company,  the  latter 
then  under  the  name  of  The  Reserved  Mutual  Life  Insur- 
ance Company,  were  dissolved  by  the  Supreme  Court,  under 
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the  statute  of  the  state ;  at  the  time  of  which  dissolution, 
that  is,  on  the  8th  of  March,  1877,  the  assets  of  the  Widows' 
&  Orphans'  Company  were  insufficient  to  re-insure  its  out- 
standing risks,  there  being  a  deficiency  .of  78  per  cent. 

The  plaintiffs  in  this  suit  are  the  assignees  of  a  paid  up 
endowment  policy  of  the  Widows'  &  Orphans'  Company, 
which  was  due  after  the  dissolution — that  is,  on  the  27th 
day  of  April,  1877.  The  plaintiffs  received  dividends 
upon  the  settling  up  of  the  affairs  of  the  Widows'  &  Or- 
phans' Company,  and  the  present  action  is  brought  against 
the  defendant,  as  one  of  the  four  persons  who  signed  the 
guaranty  referred  to,  to  recover  $1,770.42,  the  amount 
remaining  due  upon  the  policy  after  deducting  .the  payments 
received. 

His  liability,  as  stated  in  the  complaint,  is  put  upon  the 
ground  that  the  contract  obligations  of  the  Widows'  &  Or- 
phans' Company  with  the  plaintiffs,  as  policy  holders,  were 
violated  on  the  8th  of  March,  1877,  the  day  of  the  dissolu- 
tion of  the  company,  by  its  having  failed  to  keep  sufficient 
assets  to  re-insure  its  outstanding  risks,  whereby  it  subjected 
its  charter  to  forfeiture,  under  the  laws  by  which  it  was 
created. 

This  state  of  facts  being  shown,  the  defendant  moved  for 
a  nonsuit  upon,  among  other  grounds,  the  following:  that 
neither  the  complaint  nor  the  evidence  showed  facts  suffi- 
cient to  constitute  a  cause  of  action ;  that  there  was  no 
privity  of  contract  between  the  plaintiffs  and  the  defend- 
ant ;  nor  between  the  plaintiffs  and  the  Mutual  Protection 
Company ;  that  the  defendant  did  not  guarantee  the  pay- 
ment of  the  policy  holders  of  the  Widows'  &  Orphans' 
Company;  that  there  was  no  consideration  to  sustain  the 
promise  concerning  the  contract  obligations  towards  the 
Widows'  &  Orphans'  Company,  or  the  guaranty  signed  by 
the  defendant,  which  would  give  the  plaintiffs  a  right  of 
action  against  either ;  that  the  promise  concerning  contract 
obligations  towards  the  Widows'  &  Orphans'  Company  was 
not  made  for  the  benefit  of  the  plaintiffs — or,  assuming  that 
the  defendant  did  guarantee  the  fulfillment  of  the  contract 
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obligations  of  that  company,  the  plaintiffs  cannot  sue  in 
their  own  names  for  a  breach  of  such  obligation. 

The  motion  was  granted  ;  to  which  the  plaintiffs  excepted. 

I  think  the  judgment  of  the  court  below  should  be  affirm- 
ed. The  action  against  the  defendant  is  sought  to  be  main- 
tained on  the  ground  that  upon  a  promise  by  A.,  for  the 
benefit  of  B.,  which  is  founded  upon  a  sufficient  considera- 
tion given  to  A.,  B.  may  maintain  an  action  against  A.,  upon 
the  promise — a  doctrine,  says  ALLEN,  J.,  in  The  Etna  Na- 
tional Bank  v.  The  Fourth  National  Bank  (46  N.  Y.  268), 
which  was  established,  although  not  without  a  struggle  ;  "  in 
general,"  he  says,  "  there  has  been  some  trust,  or  the  de- 
fendant has  been  charged  as  for  money  which  ex  cequo  et 
bono  belonged  to  the  plaintiffs,  and  a  privity  of  contract 
has  been  spelled  out;  a  doctrine,"  he  adds,  that,  "will 
not  be  extended  to  new  and  doubtful  cases."  He  was  one 
of  the  judges  who  voted  with  the  majority  in  the  case  in 
which  this  doctrine  was  established  (Lawrence  v.  Fox,  20 
N.  Y.  268),  by  a  divided  court,  and  in  which  the  judges 
concurring  did  not  agree  upon  the  grounds  upon  which 
they  rested  their  decision ;  and  in  the  subsequent  cases,  the 
courts  are  by  no  means  harmonious  as  to  the  effect  which 
ought  be  given  to  that  decision.  Thus  DENIO,  J.,  who  also 
concurred  with  the  majority  in  that  case,  holds  in  Burr  v. 
Beers  (24  N.  Y.  180),  that  it  has  definitely  settled  the  broad 
principle  that,  if  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  the  third  person  may  maintain 
an  action  on  the  promise.  While  RAPALLO,  J.,  in  Garnsey 
v.  Rogers  (47  N.  Y.  240),  says  :  "  I  do  not  understand  that 
the  case  of  Lawrence  v.  Fox  has  gone  so  far  as  to  hold  that 
every  promise  made  by  one  person  to  another,  from  the  per- 
formance of  which  a  third  party  would  derive  a  benefit, 
gives  a  right  of  action  to  such  third  party,  he  being  privy 
neither  to  the  contract  nor  to  the  consideration.  To  entitle 
him  to  an  action  on  the  contract,  it  must  have  been  made 
for  his  benefit.  He  must  be  the  party  intended  to  be  bene- 
fited, and  all  that  the  case  of  Lawrence  v.  Fox  decides,  is 
that  where  one  party  borrows  money  from  "another  upon 
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his  promise  to  pay  it  to  a  third  party,  to  whom  the  part}"  so 
lending  the  money  is  indebted,  the  contract  thus  made  by 
the  lender,  is  made  for  the  benefit  of  his  creditor,  and  the 
latter  can  maintain  an  action  upon  it,  Avithout  proving  an 
express  promise  to  himself  from  the  party  receiving  the 
money."' 

In  Merrill  v.  Green  (55  N.  Y.  270),  where,  upon  the  dis- 
solution of  a  firm,  one  partner  took  the  firm  property, 
giving  a  bond  to  the  outgoing  partner,  conditioned  for  the 
payment  by  him  of  the  debts  of  the  firm,  the  court  held 
that  the  liability  incurred  by  this  bond  was  to  the  obligee 
only,  and  not  to  the  creditors  of  the  firm  ;  aiid  that  an 
action  could  not  be  maintained  thereon  by  a  firm  creditor, 
to  recover  his  indebtedness  to  the  firm.  It  was  held  that 
this  was  no  agreement  made  by  the  remaining  partner  with 
the  creditors  or  for  their  benefit,  but  only  with  the  out- 
going partner,  to  exonerate  him  from  his  liability  for  the 
debts  of  the  firm,  which  the  remaining  partner  had  bound 
himself  to  pay;  that  all  the  liability  incurred  was  upon 
the  bond,  and  that  that  was  to  the  obligee  only  ;  whereas  in 
a  year  after  this,  in  Claflin  v.  Ostrom  (54  N.  Y.  581),  it  was 
held  by  the  Commission  of  Appeal  that,  where  one  partner- 
sold  out  his  interest  to  another  who  agreed  to  pay  the  firm 
debts,  among  which  was  a  debt  due  to  the  plaintiff,  and  the 
defendant  guaranteed  the  performance  of  this  contract,  the 
plaintiff,  his  debt  not  having  been  paid,  was  entitled  to 
recover  it  from  the  defendant  in  an  action  on  the  guaranty, 
which  he  had  a  right  to  adopt  and  enforce  in  his  own  name. 
And  it  has  been  held  or  said,  in  subsequent  cases,  that  the 
third  person  need  not  be  privy  to  the  consideration,  nor 
need  he  be  named  specifically  as  the  person  to  whom  the 
money  is  to  be  paid  (Secor  v.  Law,  4  Abb.  Ct.  App.  Dec., 
188 ;  Coster  v.  Mayor  frc.  of  Albany,  43  N.  Y.  411,  412) ; 
and  although  the  ultimate  beneficiary  be  uncertain,  if  the 
promise  is  so  framed  as  that  he  comes  within  the  designa- 
tion, it  is  enough  (Simpson  v.  Brown,  68  N.  Y.  3(30)  ;  and 
that  when  the  third  person  adopts  the  acts  of  the  promisee, 
in  obtaining  the  promise  for  his  benefit,  he  is  brought  in 
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privity  with  the  promisor,  and  may  enforce  the  promise,  as 
if  made  directly  to  himself  (Thorpe  v.  The  Keokuk  Coal  Co., 
48  N.  Y.  257;  Arnold  v.  Nicholh,  64  N.  Y.  119;  Par  dee  v. 
Treat,  82  N.  Y.  387)  ;  and  where  such  a  promise  is  guaran- 
teed, that  the  party  for  whose  benefit  the  promise  was 
made,  may  bring  the  action  directly  against  the  guarantor ; 
that  the  guaranty  goes  with  the  principal  obligation,  and 
is  enforceable  by  the  same  person  who  could  enforce  the 
other  (Claflin  v.  Ostrom,  supra). 

The  promise,  in  the  present  case,  which  the  defendant 
guaranteed,  was  a  pledge  that  the  contract  obligations  en- 
tered into  by  the  Widows'  &  Orphans'  Company,  with  its  pol- 
icy holders  and  others,  of  every  nature  and  kind,  would-be 
rigorously  fulfilled  to  the  same  extent  and  in  the  same  manner 
as  if  the  change  contemplated  had  not  taken  place;  the 
words  " to  the  same  extent "  and  " in  the  same  manner" 
being  especially  significant  in  interpreting  the  nature  of  the 
pledge  or  agreement  contained  in  the  communication.  This, 
the  defendant  and  those  who  united  with  him  guaranteed, 
but  I  do  not  think  that  their  undertaking  can  be  construed 
as  guaranteeing  the  payment  of  all  the  policies  which  the 
Widows'  &  Orphans'  Company  had  entered  into,  no  matter 
what  might  transpire  thereafter,  either  in  conducting  the 
business  of  that  company  or  of  the  Mutual  Protection 
Company. 

As  I  interpret  this  passage,  it  amounts  to  nothing  more 

than  an  assurance  to  the  five  trustees  who  were  to  obtain 
i 

the  amount  of  stock  that  would  give  the  Mutual  Protection 
Company  a  controlling  interest  in  the  Widows'  &  Or- 
phans' Company  and  the  special  committee  to  whom  the 
matter  was  referred,  that  the  gentlemen  who  were  to  take 
the  place  of  the  resigning  trustees,  and  who,  being  the 
majority,  were  to  have  thereafter  the  control  of  the  Wid- 
ows' &  Orphans'  Company,  would,  in  conducting  its  affairs 
thereafter,  recognize  and  fulfill  all  its  pre-existing  contract 
obligations,  whether  to  policy  holders  or  others,  and  that 
neither  the  four  gentlemen  who  guaranteed  the  fulfillment 
of  all  that  the  Mutual  Protection  Company  submitted  and 
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agreed  to  in  the  written  communication,  nor  the  five  trus- 
tees to  whom  it  was  addressed,  nor  the  special  committee, 
to  whom  the  subsequent  communication  was  sent,  under- 
stood or  supposed  that  the  four  gentlemen  who  signed  this 
guaranty  had  bound  themselves  unqualifiedly  and  absolutely, 
under  all  circumstances,  to  pay  all  the  policy  holders  of  the 
Widows'  &  Orphans'  Company,  when  their  policies  became 
due,  or  what  might  remain  due  upon  them,  if  the  Widows'  & 
Orphans'  Company  should  thereafter  become  insolvent,  and 
be  unable  to  pay  them ;  which  is  what  has  occurred.  It 
was  naturally  to  be  implied  that  the  new  trustees  who 
were  to  come  in,  and  who  were  to  have  control  thereafter 
of  the  company,  would  fulfill  all  its  existing  obligations,  as 
fully  as  if  the  company  had  been  continued  as  it  was,  or,  as  the 
written  communication  expressed  it,  "  as  if  no  change  such 
as  is  contemplated  should  take  place."  And  that  thisi  was 
what  was  understood  and  expected,  clearly  appears  by  the 
way  in  which  this  clause  begins,  in  these  words  :  "  It  need 
hardly  be  said ;  but  for  greater  clearness,  we  say  and  thereto 
pledge  ourselves,"  &c. 

In  Lawrence  v.  Fox  (supra),  there  could  be  no  question 
as  to  what  the  party  sought  to  be  charged  was  to  do ;  for 
he  was  loaned  a  specific  sum  of  money,  with  the  under- 
standing and  agreement,  that  instead  of  returning  it  to  the 
lender,  he  would  on  the  following  day  pay  it  to  a  person  to 
whom  the  lender  was  indebted  in  that  amount ;  and  in  the 
case  of  Claflin  v.  Ostrom  (supra,*)  the  remaining  partner, 
in  consideration  of  the  transfer  to  him  of  the  firm  property, 
agreed  to  pay  the  firm  debts  mentioned  in  the  written 
agreement  for  the  dissolution,  in  which  agreement  the  debt 
due  by  the  firm  to  the  plaintiffs  was  named.  The  court, 
therefore,  held,  that  in  consideration  of  the  transfer  of  the 
firm  property  to  him,  the  defendant  had  agreed  to  pay  the 
firm  debt,  due  by  it,  to  the  plaintiffs,  and  that  it  was  an 
agreement  made  for  their  benefit,  which,  the  court  held;  the 
plaintiffs  could  adopt  and  enforce  in  their  own  names, 
within  the  principles  laid  down  in  Lawrence  v.  Fox  (supra}. 

In  these  cases,  there  was  no  doubt  Avhatever  as  to  what 
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the  party  sought  to  be  charged  undertook  to  do  j  whereas 
the  present  one  comes  under  the  head  of  "  new  and  doubt- 
ful cases,"  in  Judge  ALLEN'S  language,  "  which  courts  will 
not  bring  within  the  doctrine  of  Lawrence  v.  Fox," 

In  Barlow  v.  Meyer  (64  N.  Y.  41),  the  promise  upon 
which  the  action  was  brought,  was  to  pay  the  debts  of  a 
firm,  without  specifying  the  particular  debts,  or  naming  the 
creditors  of  the  firm ;.  in  which  respect  it  was  distinguished, 
in  the  opinion  delivered,  from  all  the  cases  to  which  the 
attention  of  the  court  had  been  called;  but  the  court  did 
not  pass  upon  this  point ;  but,  assuming  that  this  did  not 
present  a  case  for  the  application  of  the  doctrine  in  Law- 
rence v.  Fox,  the  court  reversed  the  judgment,  upon  another 
ground  :  the  refusal  of  the  court  below  to  allow  a  set-off. 
It  was,  however,  said  in  this  case,  as  also  in  the  more  recent 
case  of  Pardee  v.  Treat  (82  N.  Y.  392,  393),  that  the  court 
was  disinclined  to  extend  the  doctrine  in  Lawrence  v.  Fox, 
the  court  remarking  in  the  latter  case  that  the  prior  cases 
of  Turk  v.  Ridge  (41  N.  Y.  201)  ;  Hutching*  v.  Minor  (46 
N.  Y.  456);  Merrill  v.  Green  (55  N.  Y.  270) ;  arid  Simp- 
son v.  Brown  (68  N.  Y.  356),  "  exhibit  the  inclination  of 
the  court  not  to  extend  its  application  to  new  cases."  And, 
in  my  judgment,  it  does  not  apply  in  the  case  now  before  us. 

In  the  six  years  that  elapsed  from  the  time — in  1871— 
that  this  agreement  was  entered  into  until  the  dissolution  of 
the  two  companies  in  1877,  it  may  be  that  all  the  contracts 
and  obligations  of  the  Widows'  &  Orphans'  Company  that 
became  due,  were  "  rigorously  fulfilled,"  in  conformity  with 
the  assurance  that  had  been  given.  Their  further  fulfill- 
ment, at  the  time  of  the  alleged  breach,  on  the  8th  of 
March,  1877,  was  impossible,  as  the  company  was  then 
insolvent,  not  having  sufficient  assets  at  that  time  to  rein- 
sure its  outstanding  risks.  If  the  change  had  never  taken 
place,  and  the  company  had  gone  on,  as  it  then  was,  this 
fate  might  have  befallen  it ;  for  the  business  of  insurance, 
like  any  other  business,  is  subject  to  such  a  contingency; 
indeed,  under  the  competition,  at  the  present  day,  in  the 
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Business  of  insurance,  such  a  fate  may  overtake  any  com- 
pany, under  the  most  prudent  and  judicious  management. 

It  is  very  clear  to  my  mind,  that  no  such  obligation  as 
an  undertaking  to  make  good,  in  such  an  event,  all  the  pol- 
icies which  the  Widows'  &  Orphans'  Company  had  entered 
into  when  the  written  communication  was  sent,  was  in- 
tended to  be  or  was  in  terms  embraced  in  the  guaranty, 
and  the  judgment  of  the  court  below,  in  my  opinion,  should 
be  affirmed. 

ALLEN,  J.,  concurred. 
Judgment  affirmed. 


In  the  Matter  of  the  Assignment  of  EUGEXE  GOUY  to 
Louis  F.  DOYLE  for  the  Benefit  of  Creditors. 

[SPECIAL  TERM]. 

(Decided  December  21st,  1883). 

Notice  of  an  accounting  by  an  assignee  under  a  general  assignment  for  ben- 
efit of  creditors  must  be  given  to  a  creditor  preferred  in  the  assignment, 
although  such  creditor  has  not  presented  his  claim  to  the  assignee,  and 
the  time  limited  by  advertisement  for  presentation  of  claims  has  expired. 

APPLICATION  to  open  a  decree  of  this  court  entered  upon 
the  report  of  a  referee  upon  a  final  accounting  by  an  assignee 
under  a  general  assignment  for  benefit  of  creditors. 

A  citation  was  issued  upon  the  petition  of  the  assignee  to 
all  creditors  and  other  persons  interested  in  the  assigned 
estate  to  attend  his  final  accounting  as  assignee,  but  was  not 
served  on  one  Mrs.  Durand,  a  creditor  who  was  preferred  in 
the  assignment,  but  whose  claim  had  not  been  presented  to 
the  assignee  before  the  issue  of  the  citation,  although  the 
time  limited  by  the  advertisement  for  creditors  to  present 
their  claims,  published  pursuant  to  the  provisions  of  the 
General  Assignment  Act,  had  expired.  The  accounting 
was  referred  to  a  referee,  and  his  report  was  confirmed  and 
a  final  decree  entered  thereupon  :  but  after  the  entry  of  the 
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decree,  Mrs.  Durand  applied  to  have  the  decree  opened  and 
the  accounting  remitted  to  the  referee,  and  to  be  allowed  to 
be  heard  thereon  before  him. 

VAN  HOESEN,  J. — Mrs.  Durand  is  a  preferred  creditor, 
and  it  was  not  necessary  for  her,  therefore,  to  present  her 
claim  to  the  assignee.  The  assignment  made  it  the  duty  of 
the  assignee  to  pay  the  claim,  whether  presented  or  not. 
Mrs.  Durand  was,  therefore,  "  one  of  the  parties  interested 
in  the  fund,"  and  as  such,  service  of  the  citation  should 
have  been  made  upon  her  (L.  1877  c.  464  §  13).  A  pre- 
ferred creditor,  not  being  under  obligation  to  present  his 
claim,  is  not  deprived  of  his  right  to  notice  of  the  account- 
ing by  the  clause  of  section  13  that  provides  that  "  if  the 
time  limited  by  due  advertisement  for  presentation  of  claims 
has  expired  before  the  issue  of  the  citation,  creditors  who 
have  not  duly  presented  their  claims  need  not  be  served." 
.Where  a  right  to  participate  in  the  assigned  estate  must  be 
proved  by  the  creditor,  his  failure  to  give  notice  to  the  as- 
signee of  the  existence  of  his  claim  is  a  good  reason  for 
leaving  him  out  of  the  accounting,  as  well  as  out  of  the 
distribution  of  the  assigned  estate.  This  the  statute  pro- 
vides for.  Mrs.  Durand,  not  having  been  notified,  is  now 
entitled  to  question  the  assignee's  account,  to  attack  it  be- 
fore the  referee,  and  to  demand  from  the  assignee  a  full 
account  of  his  stewardship.  The  expenses  of  the  new  hear- 
ing before  the  referee  must  be  borne  by  the  assignee  per- 
sonally, as  it  is  his  fault  that  Mrs.  Durand  did  not  receive 
notice  of  the  accounting  already  had.  An  order  may  be 
made  remitting  the  accounting  to  the  referee,  with  instruc- 
tions to  give  Mrs.  Durand  the  same  opportunity  that  she 
would  have  had  if  she  had  appeared  at  the  first  hearing 
before  him. 

The  exceptions  to  the  report,  and  the  objections  to  the 
account,  are  not  now  considered.  They  will  be  open  to 
examination  when  the  supplemental  report  comes  up  for 
consideration. 

Decree  opened  and  report  remitted  to  referee. 
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NATHAN  HASBERG,  Plaintiff,  against  JOHN  B.  McCARTF, 

Defendant. 

[SPECIAL  TERM]. 

(Decided  January,  1886.) 

By  an  agreement  between  plaintiff  and  defendant,  who  were  co-partners, 
plaintiff  transferred  his  share  of  certain  merchandise  belonging  to  the 
partnership  to  defendant,  and  it  was  provided  that  defendant  should 
transfer  such  share  to  a  corporation  just  organized,  and  receive  therefor 
its  stock  to  such  an  amount  as  the  company  and  defendant  should  agree 
upon;  that  such  stock  should  be  held  by  defendant  in  his  own  name, 
with  full  power  to  vote  upon  it  and  use  it  and  dispose  of  it  as  he  saw  fit, 
dividends  upon  it  received  by  him  to  be  paid  by  him  to  plaintiff;  that 
in  case  he  sold  the  stock  he  should  pay  plaintiff  the  amount  received 
therefor;  that  he  might  at  any  time  deliver  the  stock  to  plaintiff  in  full 
settlement  of  all  claims  by  plaintiff  therefor;  that  in  case  of  the  death  of 
defendant  plaintiff  might  demand  from  his  legal  representatives  a  trans- 
fer of  the  stock  within  three  years  from  such  demand ;  and  it  was  also 
provided  that  plaintiff  accepted  the  foregoing  agreements  in  full  payment 
for  his  transfer  of  his  interest  in  the  merchandise.  In  an  action  to  have 
the  agreement  declared  void  for  fraud  of  defendant,  plaintiff  alleged  that 
he  was  induced  to  sign  it  by  defendant's  representations  that  the  corpor- 
ation was  to  have  a  cash  capital  of  $250,000.  which  defendant  denied. 
It  appeared  that  the  capital  of  the  corporation  was  in  fact  formed  by 
putting  in  the  merchandise  of  the  firm,  and  other  merchandise  of  an- 
other firm  to  a  larger  amount,  the  good  will  of  both  firms,  and  patents 
for  the  manufacture  of  fancy  articles,  at  valuations  aggregating  $230,000, 
with  $20,000  in  cash;  that  if  the  capital  stock  of  8250,000  was  in  fact 
paid  in  in  cash,  such  payment  was  formal,  and  the  intent  of  the  parties 
was  to  use  it  for  the  purchase  of  the  property  described;  that  defendant 
appropriated  to  himself  the  stock  received  for  the  good  will  of  their  busi- 
ness; and  that  these  facts  were  concealed  by  him  from  plaintiff.  Held, 
that,  under  the  circumstances,  it  was  unconscionable  and  fraudu- 
lent in  defendant  to  withhold  any  material  facts  from  his  co-partner, 
and  the  suppression  of  facts  so  material,  even  if  there  were  no  intention 
to  defraud  plaintiff,  was  sufficient  ground  for  setting  aside  the  transfer 
from  plaintiff  to  defendant;  that  plaintiff  did  not  waive  his  right  to 
rescind  by  continuing,  after  having  discovered  the  truth  concerning  the 
formation  of  the  corporation,  to  receive  a  salary  from  it  as  its  general 
manager,  which  position  had  been  promised  him  about  the  time  of  the 
transfer,  as  an  inducement  to  make  it;  nor  did  delay  by  him  for  four  or 
five  months  in  bringing  the  action  amount  to  a  waiver,  since  it  was  not 
apparent  that  defendant  was  prejudiced  or  plaintiff  benefited  by  such 
delay. 
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TRIAL  of  an  action  to  set  aside  an  agreement  and  for  an 
accounting. 

The  action  was  brought  for  an  accounting  between  co- 
partners and  to  have  an  agreement,  made  on  January  24th, 
1884,  by  which  plaintiff  transferred  to  defendant  his  share 
of  certain  merchandise  of  the  firm,  declared  void  for  the 
fraud  of  defendant. 

The  agreement  in  question  provided  that  defendant 
should  transfer  such  share  to  the  "  McCarty  and  Hall 
Trading  Company,"  a  corporation  just  then  organized,  and 
should  receive  therefor  capital  stock  of  the  company  at  par, 
to  such  amount  as  the  company  and  the  defendant  should 
agree  upon ;  that  said  stock  should  be  held  by  defendant  in 
his  own  name,  with  full  power  to  vote  upon  it  and  use  it 
and  dispose  of  it  as  he  saw  fit,  dividends  upon  it  received 
by  defendant  to  be,  however,  paid  by  him  to  plaintiff;  that 
in  case  defendant  sold  the  stock,  he  should  pay  plaintiff  the 
amount  he  received  therefor,  and  that  defendant  should 
have  the  right  at  any  time  to  deliver  said  stock  to  plaintiff 
in  full  settlement  of  all  claim  by  the  latter  therefor. 

The  agreement  then  made  provision  in  case  of  the  death 
of  either  party.  In  case  of  the  death  of  defendant,  plaintiff 
was  privileged  to  demand  from  the  legal  representatives  of 
defendant  a  transfer  of  the  said  stock  "  within  three  years 
from  the  date  of  any  written  demand  "  upon  such  represen- 
tations. 

It  was  also  provided  that  plaintiff  accepts  the  foregoing 
agreements  in  full  payment  and  satisfaction  for  his  transfer 
of  his  interest  in  the  merchandise  aforesaid. 

Final  provision  was  also  made  for  the  liquidation  of  the 
firm  business  of  McCarty  and  Hasberg,  which  firm  was 
then  dissolved,  after  having  done  business  for  a  period  of 
about  ten  years. 

The  merchandise  of  the  firm,  estimated  to  amount  to 
$59,200  in  value,  in  which  the  interest  of  plaintiff  was  one 
half,  was  transferred  to  the  new  corporation  by  defendant  at 
the  agreed  price  of  $58.000,'and  stock  to  that  amount  issued 
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to  him,  which  lie  still  holds.  He  also,  without  the  knowl- 
edge of  plaintiff,  put  in  the  "  good  will "  of  the  firm  busi- 
ness at  a  valuation  of  $25,000,  and  received  stock  therefor 
to  that  amount.  He  also,  without  the  knowledge  of  plaintiff, 
put  in  a  patent  for  a  fancy  clock,  in  which  the  firm  had 
dealt,  at  a  valuation  of  $5,000,  and  received  stock  therefor. 
The  other  persons  who  united  with  him  to  organize  the  new 
company,  Messrs.  Hall  and  Nicoll,  of  the  firm  of  Hall. 
Nicoll  &  Granberry,  put  in  their  merchandise  at  897,000, 
their  good  will  at  $25,000,  a  patent  for  a  folding  mirror  at 
$20,000,  and  cash  to  the  amount  of  $20,000,  and  received 
stock  therefor.  The  aggregate  valuations  of  property  so 
transferred  to  the  company  was  $230,000,  and  with  the  cash 
made  $250,000,  which  was  the  amount  of  the  whole  capital 
stock  of  the  corporation. 

The  plaintiff  alleges  that  he  was  induced  to  sign  the 
agreement  conveying  to  defendant  all  his  interest  in  the 
aforesaid  merchandise  of  the  firm  upon  the  defendant's  rep- 
resentations that  the  corporation  to  which  it  was  to  be 
transferred  was  to  have  a  cash  capital  of  $250,000.  This 
allegation  is  denied  by  defendant.  It  is  also  contended  that 
plaintiff  waived  the  fraud,  if  any,  by  failing  to  rescind 
promptly  after  discovery  of  the  fraud. 

Stern  $  Myers,  for  plaintiff. 

J.  H.  V.  Arnold,  for  defendant.  * 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
relations  between  the  plaintiff  and  defendant  as  partners 
were  peculiar.  There  seems  to  have  been  at  all  times  a 
feeling  of  the  profoundest  trust,  confidence  and  dependence 
on  the  part  of  plaintiff,  and  the  assumption  and  attitude  of 
protection  and  patronage  on  the  part  of  defendant.  De- 
fendant was  the  guiding  and  ruling  spirit  in  an  association 
which,  as  far  as  plaintiff  was  concerned,  seemed  to  partake 
as  much  of  a  friendly  as  of  a  business  character. 

Whatever  defendant  proposed,   plaintiff  appeared  to  as- 
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sent  to  without  question.  The  capital  on  which  they 
started  business  seems  to  have  been,  in  effect,  all  finally 
procured  by  plaintiff,  while  defendant  received  the  largest 
share  of  the  profits  and  never  repaid  plaintiff  either  princi- 
pal or  interest  of  what  he  was  indebted  for  on  the  capital 
account.  When  the  proposed  corporation  was  started  and 
defendant  approached  plaintiff  for  the  purpose  of  getting 
the  transfer  in  question,  he  represented  that  he  was  doing 
it  for  plaintiff's  benefit  and  against  the  wishes  of  the  other 
corporators,  and  with  a  loyal  determination  to  care  for 
plaintiff's  interest  as  fully  as  his  own  and  to  share  with 
plaintiff  the  prospective  benefits  of  the  new  undertaking. 
Whatever  doubt  may  exist  as  to  the  extent  of  the  influence 
defendant  exercised  over  plaintiff,  is  removed  by  a  perusal 
of  the  agreement  which  he  placed  before  the  latter  to  sign. 

Such  an  agreement  could  be  proposed  only  to  a  person 
accustomed  to  a  complete  surrender  of  will  and  discretion 
to  the  other  party.  The  plaintiff's  interest,  amounting  to 
nearly  $30,000,  was  conveyed  away  to  his  partner,  and  the 
latter's  "  agreements  "  in  the  paper  were  to  be  full  payment 
and  satisfaction  therefor. 

The  merchandise  was  to  be  turned  over  to  the  company 
for  stock  at  whatever  price  defendant  might  agree  upon. 
The  stock  so  received  was  to  be  held  by  defendant,  voted 
upon  by  him,  sold  and  disposed  of  by  him.  If  sold,  plaint- 
iff was  to  get  what  defendant  got  for  it.  If  he  chose  to 
turn  it  over  to  plaintiff  it  settled  all  claims  relating  to  it. 
If  he  died,  his  representatives  were  to  have  three  years 
after  demand  to  deliver  it.  With  such  trust  and  confidence 
reposed  in  him,  we  should  expect  the  highest  degree  of 
good  faith  on  the  part  of  the  defendant.  He  denies  that  he 
said  the  company  was  to  have  a  cash  capital  of  $250,000, 
but  it  is  certain  that  he  did  not  confide  to  plaintiff  how 
their  capital  was  to  be  made  up.  He  did  not  tell  him  that 
while  they  were  putting  in  $58,000  of  merchandise,  Hall  and 
Nicoll  were  putting  in  $97,000  of  goods,  nor  that  the  "good 
will "  of  both  firms  were  put  in  at  $50,000 ;  nor  that  two 
patents  for  the  manufacture  of  fancy  articles  were  put  in  at 
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>,000,  and  that  the  new  corporation  thus  loaded  with  the 
stocks  of  the  firms  going  out  of  business  and  with  good 
wills  and  patents,  all  aggregating  1230,000,  had  only  $20,000 
of  cash  with  which  to  do  business. 

This  suppression  of  facts  so  material,  even  if  there  were 
no  intention  to  defraud  the  plaintiff,  would  be  sufficient  to 
authorize  me  to  set  aside  the  transfer  from  plaintiff  to 
defendant.  "  In  equity  the  right  to  relief  is  derived  from 
the  suppression  or  misrepresentation  of  a  material  fact, 
though  there  be  no  intent  to  defraud.  This  doctrine  is 
substantially  grounded  on  fraud,  since  the  misrepresenta- 
tion operates  as  a  surprise  and  imposition  "  {Hammond  v. 
Pennock,  61  N.  Y.  145,  152). 

Equity  will  scrutinize  agreements  between  partners  closely 
and  watchfully,  and  will  not  permit  them  to  stand,  if  it  can 
discover  that  they  were  brought  about  by  concealment, 
unfairness  or  other  unconscionable  conduct  (Platt  v.  Platt, 
2  Thomp.  &  C.  25). 

The  condition  of  the  new  corporation  from  the  start  was 
such  as  to  call  for  the  exercise  of  the  best  judgment  on  the 
part  of  any  person  who  might  be  asked  to  give  his  goods 
for  its  stock.  Its  chances  of  being  able  to  pay  a  dividend 
depended  solely  upon  the  business  it  proposed  to  carry  on 
(which  was  about  the  same  as  that  in  which  McCarty  & 
Hasberg  had  been  engaged)  turning  out  better  than  they 
had  found  it  for  the  two  years  preceding  their  dissolution. 

Under  these  circumstances  it  would  be  unconscionable 
and  fraudulent  in  defendant  to  withhold  any  material  fact 
from  his  copartner.  If  he  doubted  the  success  of  the  new 
enterprise,  it  was  grossly  unfair  to  plaintiff  to  take  his  share 
and  put  it  in  the  business  without  disclosing  every  circum- 
stance which  would  enable  him  to  use  his  own  judgment  as 
to  whether  he  ought  or  ought  not  to  engage  in  the  risk ; 
and  as  defendant's  object  was  to  obtain  for  himself  a  con- 
trolling position  and  large  salary  in  the  new  corporation,  it 
would  be  actually  fraudulent  to  lead  plaintiff  into  any  dan- 
ger of  loss  for  the  purpose  of  accomplishing  such  object. 
If,  on  the  other  hand,  he  believed  that  the  corporation 
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would  do  a  profitable  business,  that  it  would  pay  dividends, 
and  that  its  stock  would  prove  to  be  of  value,  he  committed 
an  unquestionable  fraud  upon  plaintiff  in  appropriating  to 
himself  the  whole  $25,000  of  stock  issued  for  the  good  will, 
and  in  concealing  from  plaintiff  the  fact  of  his  having  ar- 
ranged to  do  so. 

On  the  question  whether  the  defendant  represented  that 
the  corporation  was  to  have  a  cash  capital  of  $250,000,  the 
preponderance  of  proof  seems  to  be  with  plaintiff.  He 
swears  to  it  positively ;  Bahr  and  Reed  swear  to  a  similar 
statement  at  other  subsequent  times,  made  by  defendant  to 
them.  Defendant  denies  it.  He  points  out  the  impossibil- 
ity of  plaintiff  believing  such  a  representation,  or  defend- 
ant making  it,  when  the  arrangement  then  and  there  made 
between  them  was  to  put  in  $58,000  of  merchandise  for 
stock.  This  at  first  seems  a  plausible  argument,  but  it 
must  be  remembered  that  plaintiff  might  have  assumed  that 
the  $250,000  cash  capital  was  over  and  above  the  merchan- 
dise. A  significant  fact  was  also  proved  by  defendant  him- 
self, viz,  that  in  order  to  avoid  any  question  as  to  a  strict 
compliance  with  the  statute,  the  defendants  Hall  and  Nicoll, 
the  persons  organizing  the  corporation,  were  advised  by 
their  counsel  that  they  must  raise  the  money  to  subscribe 
and  pay  for  the  whole  capital  stock  in  cash,  and  the  various 
merchandise,  good  will  and  patent  items  should  be  there- 
upon purchased  by  the  company.  The  defendant  having 
this  actual  cash  transaction  in  mind  would,  without  doubt, 
mention  it  as  a  proof  of  the  good  condition  of  the  corpora- 
tion. But  it  is  clear  that  such  cash  subscription,  if  it  were 
effected,  was  formal,  and  that  the  intent  of  the  parties  was 
to  use  it  all  when  paid  in  for  the  purchase  of  the  property 
described. 

It  is  contended,  as  a  defense  to  this  action,  that  the 
plaintiff,  having  discovered  the  truth  concerning  the  forma- 
tion of  the  corporation,  affirmed  the  transactions  between 
himself  and  defendant.  This  claim  is  based  upon  his  con- 
tinuing thereafter  to  receive  a  salary  from  the  company  as 
general  manager,  a  position  which  the  defendant  obtained 
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for  him  as  soon  as  the  company  commenced  business,  and 
which  he  was  promised  at  or  about  the  time  of  the  transfer, 
as  an  inducement  to  make  it.  This  view  must  be  based 
upon  some  theory  that  such  salary  was  a  profit  or  benefit 
which  plaintiff  was  receiving  for  the  transfer  of  his  interest. 
I  think  it  cannot  be  so  regarded.  It  was  not  a  part  of  the 
contract  which  he  seeks  to  disaffirm,  but  was  a  separate,  inde- 
pendent contract  made  with  a  third  part}' — the  corporation. 

The  salary  was  not  a  profit  derived  from  the  transfer,  but 
was  a  payment  to  a  servant  of  the  company  for  services 
rendered  as  a  full  equivalent.  If  defendant  had  taken 
plaintiff  into  his  individual  service,  or  had  procured  employ- 
ment for  him  with  a  stranger,  the  services  and  employment 
and  the  wages  thereof  would  be  independent  of  the  transac- 
tion now  sought  to  be  avoided,  for  plaintiff  could  be  dis- 
charged at  any  time  at  the  will  of  his  employer  without 
affecting  the  original  transfer  of  propert}-.  It  is  not  the 
same  thing  as  the  receipt  of  dividends  upon  the  stock,  which 
would  be  deriving  a  direct  profit  from  the  transaction,  and 
therefore  inconsistent  Avith  an  intention  to  disaffirm  it. 

Nor  does  the  fact  that  plaintiff  delayed  for  four  or  five 
months  bringing  this  action  to  disaffirm,  amount  to  a  waiver, 
since  it  is  not  apparent  that  defendant  was  prejudiced  by 
such  delay  or  that  plaintiff  was  benefited  by  it.  It  is  only 
where  there  is  delay,  coupled  with  the  retention  of  property 
or  rights  received  under  the  fraudulent  transaction?  that 
defeats  the  right  to  rescind.  Plaintiff  had  nothing  to  re- 
store to  defendant  as  a  condition  of  disaffirmance,  for 
defendant  held  the  stock  which  was  the  consideration  of 
plaintiff's  conveyance.  The  relief  prayed  for  should  be 
granted,  and  an  accounting  of  the  co-partnership  will  be 
ordered.  Defendant  will  be  charged  with  the  value  of  the 
merchandise  transferred  to  him,  being  its  value  at  the  date 
of  the  transfer,  and  with  $2,500  on  the  original  capital  ac- 
count, with  interest  from  the  date  of  the  formation  of  the 
co-partnership  in  1875. 

Judgment  for  plaintiff  accordingly. 
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LOUISA  BELTER,  as  Executrix  &c.  of  John  H.  Belter, 
Deceased,  Respondent,  against  HANNAH  LYON  et  al. 
Appellants. 

(Decided  February  1st,  1886). 

After  a  sale  of  real  estate  under  foreclosure  of  a  mortgage,  the  purchaser 
assigned  his  bid  to  the  plaintiff,  who  immediately  went  into  and  remained 
in  possession,  paying  taxes  and  making  improvements  of  considerable 
value.  The  title  being  defective,  the  delivery  of  the  deed  was  delayed 
until  such  defects  could  be  removed ;  and  when  the  title  was  perfected, 
and  plaintiff  sought  to  complete  the  purchase,  defendant  claimed  that 
plaintiff  was  not  the  real  purchaser,  but  only  a  mortgagee  in  possession, 
and  had  agreed,  upon  receipt  of  the  amount  claimed  and  interest  and 
expenses  incurred,  to  transfer  the  bid  to  defendant;  and  that  plaintiff 
should  account  for  rents  and  profits,  and  surrender  the  premises  on  pay- 
ment of  the  balance  due,  or  that  the  premises  should  be  sold.  All  the 
parties  appeared  to  have  acquiesced  in  the  delay  after  the  sale;  and  there 
was  no  proof  of  any  fraud  or  misrepresentation  in  reference  to  the  sale, 
nor  did  it  appear  that  defendant  ever  offered  to  comply  with  the  condi- 
tions of  the  contract  relied  upon.  Held,  that  the  court  had  power  to 
direct  the  referee  to  deliver  to  plaintiff  a  deed  of  the  premises  on  pay- 
ment of  his  fees  and  of  attorney's  fees  which  were  a  lien  upon  the  judg- 
ment, and  that  lapse  of  time  was,  under  the  circumstances,  no  objection. 

APPEAL  from  an  order  of  this  court  denying  a  motion 
for  an  account  of  rents  and  profits  and  for  the  delivery  of  a 
deed  of  premises  sold  in  proceedings  to  foreclose  a  mortgage. 

The  plaintiff  foreclosed  a  mortgage  which  she  held  upon 
premises  in  the  City  of  New  York,  and  under  a  decree  in 
foreclosure  therein  the  same  was  sold  on  May  2nd,  1879,  at. 
public  auction,  for  $2,100,  to  John  H.  Belter,  her  son,  who 
subsequently  assigned  his  bid  to  the  plaintiff. 

The  defendant  was  present  at  the  sale,  and  immediately 
thereafter  the  plaintiff  .went  into  possession  and  has  so  re- 
mained. She  has  since  paid  the  taxes  and  made  improve- 
ments exceeding  $1,000.  Since  the  sale  the  premises  have 
greatly  appreciated  in  value. 

The  sale  was  not  consummated  by  the  delivery  of  a  deed 
from  the  referee,  and  the  explanation  of  this  fact  was  that 
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the  title  was  defective,  and,  acting  under  the  advice  of  her 
counsel,  and,  as  she  claims,  with  the  assent  of  all  the  parties 
in  interest,  the  delivery  of  the  deed  and  the  consummation 
of  the  purchase  was  delayed  until  such  defects  could  be 
removed. 

The  title  was  finally  perfected,  and  when  the  plaintiff 
sought  to  complete  the  purchase  and  to  receive  a  deed  of 
the  premises,  she  was  met  with  the  objection  by  the  defend- 
ant that  she  was  not  the  real  purchaser  of  the  property,  but 
was  only  a  mortgagee  in  possession  ;  that  she  had  entered 
into  an  agreement  to  buy  in  the  property,  and  upon  the 
receipt  of  the  amount  of  her  claim  and  interest  and  all  ex- 
penses incurred  by  her  that  she  would  transfer  her  bid  to 
the  defendant  Lyon. 

To  this  claim  the  plaintiff  answered  that  she  had  agreed 
to  do  so  provided  such  payments  were  made  within  a  year 
from  the  time  of  such  purchase  ;  and  that  no  such  payment 
or  tender  was  made  by  the  defendant  Lyon  at  the  end  of 
the  year,  and  has  never  been  made,  though  more  than  six 
years  have  elapsed. 

The  plaintiff  claims  that  she  was  misled  by  her  attorney, 
acted  under  his  advice,  and  believed  she  would  receive  a 
deed  of  the  property  as  soon  as  the  legal  defects  in  the  title 
were  cured.  Subsequently  she  ascertained  that  the  defend- 
ants treated  the  sale  as  invalid,  and  that  an  advertisement 
for  the  re-sale  of  the  property  was  published  by  the  referee. 
She  procured  a  change  of  attorneys  and  applied  to  the  court 
for  an  order  directing  the  referee  to  deliver  her  a  deed  of 
the  premises  on  payment  of  his  fees  and  disbursements.  A 
motion  was  made  simultaneously  by  the  defendant  Lyon 
that  plaintiff  be  ordered  to  account  for  rents  and  profits  as 
mortgagee  in  possession  and  surrender  the  premises  on  pay- 
ment of  balance  due,  or  that  the  premises  be  sold.  An  order 
was  made  by  the  court  at  Special  Term  denying  the  motion, 
but  directing  the  referee  to  render  the  plaintiff's  attorneys 
a  statement  of  his  fees  and  the  expenses  of  the  foreclosure 
herein  ;  and  that  upon  the  coming  in  and  confirmation  of 
the  report  of  the  referee  to  whom  it  was  referred  to  take 
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proof  and  ascertain  the  amount  due  by  the  plaintiff  to  her 
former  attorney,  for  his  costs  and  legal  services,  and  making 
the  same  a  lien  upon  the  judgment  herein  and  the  proceed- 
ings thereon,  and  upon  the  payment  of  such  fees  of  the  ref- 
eree and  such  attorney,  the  referee  was  directed  to  deliver 
to  the  plaintiff  a  sufficient  deed  of  the  premises  described 
in  the  judgment  therein.  From  this  order  defendant  Lyon 
appealed. 

Louis  M.  Doscher,  for  appellant. 
Starr  J.  Murphy,  for  respondent. 

LARREMORE,Ch.J.— [After  stating  the  facts  as  above.] — • 
The  parties  to  the  suit  appear  to  have  acquiesced  in  the 
delay  that  followed  the  sale,  of  its  absolute  consummation. 
It  does  not  appear  from  the  record  that  any  fraud  was  com- 
mitted or  any  misrepresentation  made  in  reference  to  the 
sale.  The  court  had  the  power,  in  the  absence  of  fraud, 
to  issue  such  a  direction  to  the  referee  {Baring  v.  Moore, 
5  Paige  48,53),  and  lapse  of  time,  under  the  circumstances, 
was  no  objection  (Willets  v.  Van  Alst,  26  How.  Pr.  325). 

It  may  be  seriously  questioned  whether  the  contract  as 
alleged  by  the  defendant  Lyon  is  not  void  under  the  Statute 
of  Frauds  (  Wheeler  v.  Reynolds,  66  N.  Y.  227 ;  Lathrop  v. 
Hoyt,  1  Barb.  59). 

But,  as  before  stated,  the  parties  seemingly  acquiesced  in 
the  arrangement  now  sought  to  be  carried  out,  and  as  there 
lias  been  a  part  performance  of  the  contract  by  the  plaintiff 
in  entering  into  the  possession  of  the  premises,  and  she  has 
expended  moneys  thereupon,  we  think  that  the  original  con- 
tract should  be  carried  out. 

It  does  not  appear  that  the  defendant  ever  offered  to  com- 
ply with  the  conditions  of  the  contract  upon  which  she  re- 
lies, or  that  there  was  any  breach  thereof  by  the  plaintiff. 

The  order  appealed  from  should  be  affirmed. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 
Order  affirmed. 
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CHARLES  H.  T.  COLLIS  et  al.,  Respondents,  against  CLEM- 
ENT W.  ALBUIITIS,  Appellant. 

(Decided  February  1st,  1886). 

In  an  action  for  rent  the  complaint  alleged  the  execution  of  a  written  lease 
between  plaintiffs  and  defendant,  a  covenant  by  defendant  therein  to  pay 
the  rent,  performance  of  the  conditions  thereof  by  plaintiffs,  and  non- 
payment of  the  rent  by  defendant.  The  answer  admitted  the  execution 
of  the  lease,  and  stated  that  defendant  had  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  terms  or  conditions  thereof,  or 
whether  he  covenanted  to  pay  the  rent  reserved  therein,  or  as  to  the 
performance  by  plaintiffs  of  the  conditions  thereof  ;  and  denied  that  the 
rent  claimed  was  ever  demanded.  Held,  that  the  answer  was  frivolous. 

APPEAL  irom  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  an  order  overruling  an  answer  as  frivolous, 
and  affirming  said  order. 

The  facts  are  stated  in  the  opinion. 
JSd'ivard  P.  Wilder,  for  appellant. 
Adulpli  L.  Sanyer,  for  respondents. 

ALLEN,  J. — The  appeal  in  this  case  is  from  an  order  and 
judgment  of  the  City  Court. 

The  plaintiffs  moved  for  judgment  on  account  of  the 
frivolousness  of  the  answer,  and  the  motion  was  granted. 
Upon  an  appeal  to  the  General  Term  of  the  City  Court  the 
order  was  affirmed  ;  the  defendant  appeals  to  this  court  from 
the  order  and  from  the  judgment. 

The  action  is  for  rent,  and  the  plaintiff  pleads  a  written 
lease,  alleging  its  execution  between  the  plaintiffs  and  the 
defendant ;  the  covenant  of  the  defendant  to  pay  the  rent 
named  therein ;  the  performance  of  the  conditions  of  the 
lease  by  the  plaintiffs,  and  the  non-payment  by  defendant  of 
the  rent  011  the  1st  day  of  March  and  the  1st  day  of  April, 
1885.  The  answer  admits  the  making  and  execution  of  the 
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lease,  and  states  :  1st,  that  the  defendant  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  terms 
or  conditions  thereof ;  2nd,  that  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief  whether  he  cove- 
nanted to  pay  the  rent  reserved  in  the  lease  ;  3rd,  that  he 
has  no  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  performance  by  the  plaintiffs  of  the  conditions  of 
the  lease  ;  4th,  a  denial  that  the  rent  claimed  to  be  due  on 
April  1st  was  ever  demanded. 

Of  the  fourth  paragraph  of  the  answer,  it  may  be  said 
that  it  was  not  necessary  for  the  plaintiffs  to  aver  a  demand 
for  the  rent,  and  that  the  allegation  is  immaterial,  and  hav- 
ing averred  it  they  are  not  bound  to  prove  it. 

This  appears  to  be  a  case  of  a  defendant  wno  has  no  de- 
fense to  the  action  against  him,  and  who  is  endeavoring,  by 
the  use  of  the  form  of  words  prescribed  in  section  500  of 
the  Code  of  Civil  Procedure,  to  delay  a  judgment. 

It  is  true  that  a  defendant  who  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  a  material  allega- 
tion in  the  complaint  may,  in  his  answer,  deny  that  he  has 
any  knowledge  or  information  sufficient  to  form  a  belief, 
and  that  amounts  to  a  traverse.  But  this  answer  admits  the 
plaintiffs'  cause  of  action,  pleads  no  defense  to  it,  puts  in 
issue  none  of  the  material  allegations  of  the  complaint,  and 
does  not-  put  the  plaintiff  to  his  proof.  The  defendant  in 
effect  says :  "  I  admit  I  made  the  written  agreement  upon 
which  you  have  sued  me,  but  I  cannot  recall  the  exact 
words  of  it." 

The  answer  is  so  palpably  bad  as  to  raise  the  presumption 
that  it  was  interposed  for  the  purpose  of  delay. 

Answers  of  this  kind  have  been  adjudged  frivolous  by 
this  court  in  Wesson  v.  JuJd  (1  Abb.  Pr.  254),  and  Byrne 
v.  Benton  (3  N.  Y.  Monthly  Law  Bui.  100). 

The  judgment  of  the  court  below  is  right  and  is  affirmed. 

LARREMORE,  Ch.  J., -and  BOOKSTAVER,  J.,  concurred. 
Judgment  affirmed. 
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THE   FIRE   DEPARTMENT  OF  THE  CITY  OF  NEW  YORK, 
Appellant,  against  JOHN  D.  WENDELL,  Respondent. 

(Decided  February  1st,  1886). 

It  seems,  that  the  provision  of  the  act  of  June  9th,  1885  (L.  1885  c.  450 
§22)  requiring  buildings  to  be  kept  provided  with  metallic  leaders  for 
conducting  the  water  from  the  roof,  applies  to  buildings  erected  before 
the  passage  of  the  act  as  well  as  to  those  erected  subsequently. 

Under  the  further  provision  of  the  act  "that  in  no  case  shall  the  water 
from  the  said  leaders  be 'allowed  to  flow  upon  the  sidewalk,  but  shall  be 
conducted  by  drain-pipe  or  pipes  to  the  sewer,"  an  owner  of  a  building 
erected  prior  to  the  act  who  permits  water  from  the  roof  to  be  discharged 
from  the  mouth  of  the  leader  upon  the  public  highway,  is  liable  to  the 
penalty  imposed  for  a  violation  of  the  act. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Third  Judicial  District. 

The  facts  are  stated  in  the  opinion. 
Wm.  L.  Findley,  for  appellant. 
M.  S.  Thompson,  for  respondent. 

PER  CURIAM. — [Present,  LARREMORE,  Ch.  J.,  and  ALLEN 
and  BOOKSTAVER,  JJ.] — The  complaint  demanded  judg- 
ment for  a  penalty  of  fifty  dollars  which,  it  is  alleged,  had 
accrued  to  the  plaintiff  by  reason  of  the  act  of  the  defend- 
ant in  "  allowing  water  from  the  leader  to  flow  upon  the 
sidewalk  ;  which  water  was  not  conducted  by  drain-pipe  or 
pipes  to  the  sewer."  The  complaint  is  founded  upon  sec- 
tion 22  and  section  32  of  chapter  456  of  the  laws  of  1885. 
Section  32  prescribes  the  penalty,  and  authorizes  the  fire 
department  to  bring  an  action  for  its  recovery.  Section  22 
provides  that  "  All  buildings  shall  be  kept  provided  with 
proper  metallic  leaders  for  conducting  water  from  the  roof 
in  such  manner  as  shall  protect  the  walls  and  foundations 
from  damage,  and  in  no  case  shall  the  water  from  the  said 
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leaders  be  allowed  to  flow  upon  the  sidewalk,  but  shall  be 
conducted  by  drain-pipe  or  pipes  to  the  sewer." 

The  defendant  contends  that  that  provision  of  the  statute 
does  not  authorize  this  action,  because  the  obligation  to  pro- 
vide metallic  leaders  is  imposed  only  on  those  who  subse- 
quently to  the  passage  of  the  act  may  erect  buildings ;  and 
the  building  which  he  owns  was  built  long  before  the  statute 
was  enacted. 

Though  we  shall  place  our  decision  on  another  ground, 
we  shall  ask,  what  is  the  meaning  of  the  language  that  we 
have  quoted  from  the  statute  ?  The  first  words,  "  all  build- 
ings," certainly  are  broad  enough  to  include  the  building  of 
the  defendant.  But  are  those  words  to  be  restrained  in 
their  operation  by  other  words  that  show  that  the  legisla- 
ture intended  to  restrict  them  to  buildings  hereafter  to  be 
constructed?  Section  22  begins  by  providing  that  "all 
exterior  cornices  and  gutters  of  all  buildings  hereafter  to  be 
erected  shall  be  of  some  fire-proof  material,"  and  then  pre- 
scribes the  manner  of  placing  and  securing  the  cornice  in 
position.  There  can  be  no  doubt  that  that  clause  does  not 
apply  to  buildings  erected  prior  to  the  passage  of  the  act. 
But  the  provision  that  follows,  is,  that  "  all  exterior  wooden 
cornices' that  may  now  be,  or  that  may  hereafter  become,  un- 
safe, shall  be  taken  down,  and  replaced ;  and  that  all  exte- 
rior wooden  cornices  or  gutters  that  may  hereafter  be 
damaged  by  fire  to  the  extent  of  one  third  shall  be  taken 
down,  and  replaced  by  fire-proof  material,  but  if  not  dam- 
aged to  the  extent  of  one  third,  may  be  repaired  with  the 
same  kind  of  material  of  which  it  was  originally  constructed.'1'' 

These  provisions  are  clearly  applicable  to  old  buildings. 
It  appears,  therefore,  that  the  clauses  of  section  22  that 
precede  the  sentence  beginning  with  the  words,  "  All  build- 
ings," refer,  some  to  new  buildings  only,  and  others  to  both 
new  and  old  buildings.  It  cannot,  therefore,  be  argued  that 
section  22  has  reference  only  to  buildings  that  were  to  be 
constructed  subsequently  to  the  passage  of  the  act.  Having 
in  the  preceding  sentences  made  provision  for  cornices  and 
gutters,  the  last  sentence  undertakes  to  provide  for  leaders, 
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by  wliich  water  is  to  be  carried  away  from  the  gutters.  Its 
language  is  plain,  and  is  applicable  to  "  all  buildings."  If 
the  question  before  us  was,  whether  the  defendant  was 
bound  to  put  a  metallic  leader  upon  a  house  that  was  in 
existence  prior  to  the  enactment  of  the  statute,  it  is  proba- 
ble that  we  should  hold  that  he  was  under  that  duty,  and 
that  the  obligation  could  be  enforced  by  a  penalty.  But  no 
such  question  is  to  be  decided.  A  much  stronger  case  is 
made  against  the  defendants.  The  penalty  claimed  is  for  a 
violation  of  the  provision  that  "in  no  case. shall  the  water 
from  the  said  leaders  be  allowed  to  flow  upon  the  sidewalk." 
If  the  defendant  has  done  what  the  \titness  for  the  plaintiff 
swears  that  he  has  done,  if  he  has  carried  the  water  from 
the  roof  of  his  building,  and  caused  it  to  be  discharged 
from  the  mouth  of  the  leader  upon  the  public  highway,  he 
has  done  an  act  the  repetition  of  which  the  city  authorities 
might  stop  by  obtaining  an  injunction  (High  on  Injunc- 
tions 2nd  ed.  §  751).  Certainly,  the  mere  fact  that  his 
building  was  erected  before  the  statute  was  passed,  cannot 
secure  to  the  defendant  the  right  to  make  the  highway  un- 
safe by  flooding  it  with  water  from  the  roof  of  'his  house. 
The  statute  of  1885  is  penal,  but  its  provisions  respecting 
the  conduct  of  water  to  the  street  are  plain  and  unmistaka- 
ble, and  they  forbid  the  flooding  of  the  sidewalk  by  water 
from  a  leader.  "In  no  case "  shall  it  be  allowed.  Unless 
the  defendant  can  in  some  way  show  that  he  has  either  a 
justification  or  an  excuse  for  using  the  sidewalk  as  a  drain 
for  the  water  from  his  roof,  he  is  liable  to  a  penalty. 

We  think,  therefore,  that  the  judgment  should  be  reversed, 
and  that  a  new  trial  should  be  ordered,  but  as  the  question 
is  a  new  one,  and  the  case  is  a  test  case,  we  avail  ourselves 
of  the  discretion  vested  in  us  by  section  3213,  and  impose 
no  costs  of  appeal. 

Judgment  reversed  and  new  trial  ordered. 

A  motion  for  leave  to  appeal  to  the  Court  of  Appeals 
from  the  judgment  entered  upon  the  foregoing  decision  was 


430  COURT  OF  COMMON  PLEAS. 

Fire  Department  of  New  York  v.  Wendell. 

made  at  the  succeeding  General  Term  and  the  following 
opinion  was  rendered  thereupon  April  5th,  1886. 

J.  F.  DALY,  J. — After  reading  the  briefs  submitted  in 
this  action  I  am  disposed  to  concur  with  the  last  General 
Term  in  holding  that  the  statutory  provision  in  question 
applies  to  all  buildings  in  the  City  of  New  York,  whether 
erected  before  or  after  the  passage  of  the  statute.  It  is  true 
that  the  first  section  of  title  5  of  chapter  11  of  the  Con- 
solidation Act  (§  471),  and  the  first  section  of  the  act  of 
1885  (L.  1885  c.  456)  declare  that  "no  wall,  structure, 
building,  part  or  parfls  thereof  shall  hereafter  be  built,  con- 
structed, altered  or  repaired  in  said  city  except  in  con- 
formity with  the  provisions  of  this  title,"  but  that  declara- 
tion does  not  take  away  the  power  of  the  legislature  to  make 
regulations,  in  the  subsequent  sections  of  the  acts,  concern- 
ing buildings  erected  before  such  enactment ;  and  even  if  it 
indicated  an  intention  to  confine  the  scope  of  the  regula- 
tions in  any  way,  it  would  not  prevail  over  subsequent  pro- 
visions indicating  a  different  intent.  Now,  in  section  22  of 
the  act  of  1885,  and  section  493  of  the  Consolidation  Act, 
there  is  specific  mention  of  buildings  erected  before  the  act, 
and  buildings  to  be  thereafter  erected,  and  the  provision 
violated  in  this  case  is  made  expressly  applicable  to  "all 
buildings." 

There  is  no  pressing  public  necessity  for  sending  this  case 
to  the  Court  of  Appeals.  It  is  true  that  our  decision  in- 
volves the  construction  of  a  public  statute,  but  there  ought 
to  be  some  question  concerning  such  construction,  some 
doubt  as  to  the  correctness  of  our  decision,  to  warrant  our 
sending  the  case  up  as  requested  {Butterfield  v.  Rudde,  38 
Super.  Ct.  44). 

In  my  opinion  there  is  no  room  for  doubt  in  this  case. 

The  motion  should  be  denied.     No  costs. 

LAHREMORE  and  VAN  HOESEN,  JJ.,  concurred. 
Motion  denied. 
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ALEXANDER  FRASER,  Respondent,  against  CHARLES  E. 
WARD,  Defendant,  and  EDWARD  P.  WILDER,  Defend- 
ant's Attorney,  Appellants. 

(Decided  February  1st,  1886). 

Defendant  in  an  action  for  money  loaned  having  recovered  judgment 
against  plaintiff,  on  the  ground  that  the  action  was  prematurely  brought, 
a  second  action  for  the  same  cause  was  brought  in  the  same  court  by 
plaintiff,  in  which  he,  being  a  non-resident,  was  required  to  file  security 
for  costs;  and  his  attorneys  thereupon  deposited  a  sum  of  money,  their 
own  property,  as  such  security  with  the  clerk  of  the  court.  Subse- 
quently, in  proceedings  supplementary  to  execution  upon  the  judgment 
for  costs  in  the  first  action,  the  attorney  for  defendant  in  both  actions 
obtained  an  order  directing  the  clerk  to  pay  over  the  sum  so  deposited 
to  him  "  on  account  of  the  judgment  recovered  against  the  plaintiff  in 
this  action,"  under  which  the  clerk  paid  him  the  money  so  deposited. 
Held,  that  the  title  to  the  money  deposited  remained  in  the  depositors, 
subject  only  to  the  contingency  for  which  it  was  deposited;  that,  plaintiff 
having  recovered  judgment  in  the  second  action,  they  were  entitled  to 
its  return  to  the  court  from  which  it  was  taken,  and  that  the  court  had 
the  power  to  vacate  the  order  directing  the  money  to  be  paid  to  defend- 
ant's attorney,  and  had  power  to  order  defendant's  attorney  to  restore 
the  money  to  the  clerk,  it  not  appearing  that  he  had  paid  it  or  any  part 
of  it  over  to  his  client. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  that  court  direct- 
ing the  repayment  by  defendant's  attorney  of  a  sum  of 
money  paid  to  him  by  the  clerk  under  a  previous  order  of 
the  court. 

The  facts  are  stated  in  the  opinion. 

Edward  P.  Wilder,  for  appellant  Ward,  and  appellant  in 
person. 

Flanders  $•  Tuttle,  for  respondent. 

BOOKSTAVER,  J. — The  plaintiff  commenced  this  action  in 
the  City  Court  to  recove^  $800  for  money  loaned.  The  de- 
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fendant  resisted  on  the  ground  that  the  action  was  prema- 
turely brought,  the  loan  not  being  due ,  and  in  this  conten- 
tion was  successful,  recovering  judgment  against  the  plaintiff 
for  $ 270.64  costs. 

Subsequently,  and  when  the  loan  became  due,  a  second 
action  for  the  same  cause  was  commenced  by  the  plaintiff 
in  the  same  court.  Plaintiff  being  a  non-resident  of  the 
city,  the  defendant  obtained  an  order  in  the  usual  form, 
requiring  him  to  file  security  far  costs.  In  compliance  with 
this  order  plaintiff's  attorneys  in  the  second  action,  without 
consultation  with  their  client,  on  April  8th,  1885,  deposited 
with  the  clerk  of  the  City  Court  $250  of  their  own  money, 
as  such  security,  and  took  a  receipt  therefor,  showing  that 
the  money  had  been  deposited  by  plaintiff's  attorneys  in 
that  action. 

On  the  10th  or  llth  of  April,  1885,  the  defendant  by  his 
attorney  in  both  actions  obtained  an  order  based  on  the 
judgment  for  costs  in  this  action  for  the  examination  of  the 
clerk  of  the  City  Court  concerning  the  property  of  the  plaint- 
iff said  to  be  in  his  possession  ;  and  on  the  13th  of  April, 
after  an  examination  of  the  clerk,  obtained  an  order  direct- 
ing him  to  pay  over  the  $250  deposited  as  security  for  costs 
in  the  second  action  to  the  defendant's  attorney  in  both 
actions,  "  on  account  of  the  judgment  recovered  against  the 
plaintiff  in  this  action."  Under  this  order  the  clerk  paid 
the  money  so  deposited  to  defendant's  attorney. 

On  £he  8th  of  May,  1885,  the  plaintiff  obtained  a  verdict 
in  his  favor  in  the  second  action  for  $896. 

On  the  23d  of  May,  the  City  Court  at  Special  Term, 
after  fully  hearing  the  parties  interested,  found  that  the 
money  deposited  with  the  clerk  of  the  court  "  was  the  prop- 
erty of  Tuttle  and  Goodell,  the  attorneys  for  the  plaintiff 
in  the  second  action,  and  that  it  was  deposited  subject  to 
any  claim  that  might  arise  against  the  plaintiff  for  costs  in 
that  action,  and  not  otherwise  ;  "  and  thereupon  vacated  the 
order  of  April  13th,  and  ordered  the  defendant's  attorney 
to  "restore  and  pay  over  to  the  clerk  of  this  (the  City) 
Court,  said  sum  of  $250  to  the  e^nd  that  such  application 
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may  be  made  in  respect  thereto,  as  the  parties  interested 
therein  may  be  advised." 

From  this  order  the  defendant  and  his  attorney  appealed  < 
to  the  General  Term  of  the  City  Court,  where  the  order 
was  affirmed ;  and  from  such  affirmance  defendant's  attor- 
ney now  appeals  to  this  court. 

The  principal  question  to  be  determined  on  this  appeal 
is,  whether,  when  money  is  deposited  by  another  for  a  non- 
resident plaintiff,  as  security  for  costs,  it  is  to  be  regarded 
as  plaintiff's  money  for  all  purposes ;  or  whether  it  is  de- 
posited merely  as  security,  the  title  to  it  still  remaining  in 
the  depositor,  and  subject  only  to  the  contingency  for  which 
it  was  deposited. 

The  appellant  contends  that  such  a  deposit  must  be  deem- 
ed the  plaintiff's  property  for  all  purposes,  and  cites  Salter 
v.  Weiner  (6  Abb.  Pr.  191)  ;  Herman  v.  Aaronson  (8  Abb. 
Pr.  N.  S.  155)  ;  and  Commercial  Warehouse  Co.  y.  Graber 
(45  N.  Y.  393),  in  support  of  his  contention.  It  will  be 
observed  that  all  of  these  cases  are  adjudications  upon 
deposits  in  lieu  of  bail.  The  argument  in  the  two  cases  last 
cited,  was  based  upon  the  provisions  of  §  200  of  the  Code 
of  Procedure,  being  §  585  of  the  Code  of  Civil  Procedure. 
The  section,  as  far  as  relates  to  the  matter  in  hand,  is  as  fol- 
lows :  "  If  money  deposited  is  not  refunded,  as  prescribed 
in  the  last  section,  it  is,  in  a  case  where  the  order  of  arrest 
could  be  granted  only  by  the  court,  subject  to  the  direction 
of  the  court,  as  justice  requires,  before  and  after  the  judg- 
ment. In  any  other  case,  if  it  remains  on  deposit  when 
final  judgment  is  rendered  for  the  plaintiff,  it  must  be  ap- 
plied, under  direction  of  the  court,  in  satisfaction  of  the 
judgment,  and  the  surplus,  if  any,  must  be  refunded  to  the 
defendant  or  his  representative." 

By  force  of  the  section  the  money  so  deposited  in  lieu  of 
bail,  if  not  refunded  as  prescribed  in  the  Code,  becomes 
subject  to  the  direction  of  the  court,  as  justice  requires,  in 
one  case,  or  to  be  applied  in  satisfaction  of  the  judgment, 
in  the  other,  no  matter  in  whom  the  legal  title  may  be.  And 
if  the  real  owner  of  the  deposit  is  a  third  person,  he  cannot 
VOL.  XIII— 28 
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be  heard  .to  complain  if  it  is  so  applied,  for  he  deposited  it 
subject  to  such  a  contingency.  No  case  has  been  cited, 
except  Salter  v.  Weiner,  which  holds  that  the  mere  deposit 
of  the  money  makes  it  the  property  of  the  defendant,  or 
regards  it  as  a  loan  to  him ;  and  this  case  was  reversed  at 
General  Term. 

In  the  Commercial  Warehouse  Co.  v.  Grraber  (45  N,  Y. 
393),  the  court,  speaking  of  money  deposited  in  lieu  of  bail, 
and  remaining  on  deposit  after  judgment,  says :  "  When  the 
money  deposited  in  fact  belongs  to  the  defendant,  there  is 
no  injustice  or  hardship  in  thus  laying  hold  of  it ;  but  when 
it  is  deposited  by  a  third  party,  in  lieu  of  giving  a  bond,  it 
is  more  harsh  in  its  operation  than  the  rules  ordinarily 
applied  to  bail.  It  is  the  policy  of  the  law  to  favor  bail; 
and  they  are  generally  permitted,  after  judgment  against 
their  principal,  and  even  after  suit  brought  against  them- 
selves, to  surrender  their  principal  in  their  own  exoneration. 
....  Still,  if  the  plaintiff  has,  by  strict  law,  become  enti- 
tled to  appropriate  the  money  of  Alexander  (the  party  de- 
positing it),  his  right  must  be  enforced ; "  clearly  recogniz- 
ing the  title  to  the  money,  even  after  judgment,  as  remaining 
in  the  third  party. 

Section  586  of  the  Code  now  provides  that  upon  taking 
the  proper  measures,  the  money,  while  on  deposit,  shall  be 
deemed  the  property  of  any  third  party  the  defendant  may 
direct,  subject  to  the  contingencies  before  noted,  and  sub- 
ject to  the  rights  of  creditors,  if  the  direction  Avas  given  for 
the  purpose  of  hindering,  delaying,  or  defrauding  them. 

The  case  of  Dunlop  v.  The  Paterson  Fire  Ins.  Co.  (74 
N.  Y.  145),  is  not  in  point,  as  in  that  case  there  was  no  dis- 
pute respecting  the  title  to  the  money  deposited ;  but  the 
question  was,  whether  money  conceded  to  belong  to  the 
appellant  and  deposited  by  him  with  the  clerk  of  the  court 
in  lieu  of  an  undertaking  on  appeal  was  liable  to  attach- 
ment in  an  action  by  a  third  person  against  the  depositor. 

If  now  we  turn  to  section  3272  of  the  Code  we  find  that  it 
only  requires  that  the  money  be  deposited  as  security  for 
costs,  and  is  to  be  applied  to  the  payment  of  costs,  if  any  are 
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awarded  against  the  plaintiff.  If  costs  are  awarded,  it  is  to 
be  applied  to  their  payment,  no  matter  whose  money  may 
have  been  deposited.  It  is  deposited  subject  to  this  contin- 
gency, and  no  other.  The  money  of  a  third  party  so  depos- 
ited as  fully  satisfies  the  law  as  if  it  were  the  plaintiff's. 

We,  therefore,  conclude  that  the  title  to  money  deposited 
as  security  for  costs,  remains  in  the  depositor,  subject  only 
to  the  contingency  for  which  it  was  deposited.  In  the  case 
under  consideration,  the  event  of  the  second  action  has 
demonstrated  the  fact  that  the  defendant  in  that  action  was 
not  entitled  to  costs,  and  the  deposit  ceased  to  be  security, 
and  as  it  belonged  to  third  persons  they  became  entitled  to 
its  return,  if  not  to  themselves,  at  least  to  the  court  from 
which  it  was  taken. 

The  proceedings  resulting  in  the  order  of  April  13th,  did 
not  apprise  the  court  that  the  money  was  deposited  in  an 
action  other  than  the  one  in  which  the  order  was  granted ; 
nor  that  it  belonged  to  third  parties ;  and  when  these  facts 
were  brought  to  its  attention  it  clearly  had  the  right  to 
vacate  the  erroneous  order. 

We  also  think  that  on  the  facts  in  this  case  the  court 
below  had  the  power  to  order  the  defendant's  attorney  to 
restore  and  pay  over  the  money  to  its  clerk.  He  had  re- 
ceived it  in  his  capacity  as  attorney  in  an  action  in  that 
court,  and  was  given  an  opportunity  to  show  that  he  had 
paid  over  the  money,  or  a  part  of  it,  to  his  client,  which  he 
failed  to  do  ;  it  must,  therefore,  be  assumed  that  he  retained 
the  whole  of  it  in  his  possession,  at  the  time  the  order  was 
made. 

The  mere  fact  that  "  he  had  accounted  for  it,"  while  he 
kept  it  in  his  pocket,  is  not  sufficient  in  this  case.  The  order 
under  which  he  obtained  it  was  ex  parte,  and  could  not  de- 
termine the  title  to  it,  nor  in  any  manner  affect  such  title, 
and  in  this  respect  differs  from  Langley  v.  Warner  (3  N.  Y. 
327),  where  the  money  was  collected  and  paid  over  under 
an  execution  based  upon  a  judgment  valid  at  the  time.  In 
the  matter  of  Wilmerding  v.  Fowler  (55  N.  Y.  641),  the 
authority  of  the  court  to  grant  an  order  similar  to  the 
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one  under  review  was  not  disputed,  but  it  was  sent  back  to 
the  special  term  in  order  that  the  appellant  might  show  the 
very  thing  the  court  below  in  this  case  permitted  him  to  do, 
but  which  he  failed  to  show. 

The  order  appealed  from  directs  the  payment  of  the 
money  into  court  "  to  the  end  that  such  application  may  be 
made  in  respect  thereto  as  the  parties  interested  therein 
may  be  advised."  Of  such  application  the  appellant  should 
have  notice,  and  then  all  his  rights,  if  any,  can  be  fully  pro- 
tected. It  is  not  necessary  at  this  time  to  pass  upon  any  of 
them  further  than  we  have  already  done. 

The  order  should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Order  affirmed,  with  costs. 


EDWARD  S.  HAMILTON  et  a?.,  as  Executors  &c.  of  Peter 
Townsend,  Respondents,  against  CASSIUS  H.  READ  et 
al.,  Appellants. 

(Decided  February  1st,  1886). 

During  the  term  of  a  lease  of  real  property  at  a  monthly  rental,  the  lessee 
made  a  lease  of  the  premises  for  the  unexpired  term  of  the  original  lease 
at  an  advanced  rental,  and  subsequently  assigned  all  right,  title  and  in- 
terest under  such  sub-lease  to  the  landlord  in  chief.  Held,  that  the 
assignment  did  not  constitute  a  merger  of  the  title,  such  as  to  bar  a 
recovery  by  the  landlord  in  chief  against  sureties  upon  the  original  lease 
for  rent  subsequently  accruing  under  it. 

APPEAL  from  a-  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought   against  sureties  upon  a  lease, 
to  recover  rent  accruing  under  the  lease. 
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The  plaintiffs'  testator,  Peter  Townsend,  owned  the  prem- 
ises known  as  No.  129  Fifth  Avenue,  in  the  City  of  New 
York,  and  by  a  lease  dated  April  19th,  1881,  demised  the 
same  to  Mary  A.  Kieff  until  May  1st,  1883,  at  a  monthly 
rental  of  $250. 

On  August  25th,  1882,  Kieff  executed  a  lease  of  the 
premises  to  L.  Carpenter  Cocks,  for  the  unexpired  term  of 
the  lease  at  a  rental  of  $525  a  month.  On  December  14th, 
1882,  Kieff  assigned  to  Townsend  all  her  right,  title  and 
interest  under  her  lease  of  August  25th,  1882. 

This  action  is  brought  against  the  defendants  as  sureties 
for  Kieff  upon  the  original  lease  for  the  rent  accruing  April 
lst,1883. 

As  appears  by  the  record,  the  liability  of  the  defendants 
has  been  established  in  previous  actions  upon  the  lease  in 
question  (see  ante,  p.  198).  The  main  defense  now  inter- 
posed is  that  the  assignment  to  Townsend  of  December  14th, 
1882,  constituted  a  merger  of  the  title,  and  is  a  bar  to  plaint- 
iffs' right  of  recovery. 

.  Upon  trial  before  a  referee,  he  found  in  favor  of  the 
plaintiffs,  and  judgment  for  plaintiffs  was  entered  upon  his 
report.  From  the  judgment  defendants  appealed. 

Christopher  Fine,  for  appellants. 
I.  T.  Williams,  for  respondents. 

LARREMORE,  Ch.  J. — [After  stating  the  facts  as  above]. — 
The  plea  of  merger  cannot  be  sustained.  It  is  not  favored 
in  law,  and  rests  mainly  upon  the  intention  of  the  parties. 

The  assignment  of  December  14th,  1882,  created  a  new 
estate  at  an  advanced  rent,  and  the  assignee  of  such  estate 
was  entitled  to  it's  benefits  (Gansen  v.  Tifft,  71  N.  Y.  48). 
.While  the  lease  to  Kieff  was  outstanding  the  sureties  upon 
it  were  liable  according  to  its  terms.  Townsend  must  be 
simply  regarded  as  a  party  subrogated  in  interest  to  Kieff, 
and  the  fact  that  he  was  the  owner  in  fee  could  not 
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deprive  him  of  the  rights  acquired  by  the  assignment  of 
December  14th,  1882. 

The  judgment  should  be  affirmed,  with  costs. 

ALLEN  and  BOOKSTAVEK,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


CATHARINE  JENNINGS,  Respondent,  against  HENRY  VAN 
SCHAICK,  Appellant. 

(Decided  February  1st,  1886). 

In  an  action  against  the  owner  of  a  building  in  the  City  of  New  York,  for 
damages  for  personal  injuries  sustained  by  plaintiff  by  falling  into  a  coal- 
hole in  the  public  sidewalk  in  front  of  the  building,  it  appeared  that  the 
coal-hole  had  been  maintained,  for  nearly  eighteen  years,  in  its  position 
on  the  inner  part  of  the  sidewalk  of  a  crowded  thoroughfare,  without 
any  permission  or  license  therefor,  and  that  it  was  left  unprotected  by 
any  crib  or  curb  while  open;  that  at  the  time  of  the  injury  to  plaintiff  it 
was  open  and  used  for  the  purpose  of  putting  in  coal  on  behalf  of  lessees 
of  the  premises  from  defendant;  and  that  the  janitor  of  the  building, 
who  was  an  employe  of  defendant  as  well  as  of  the  lessees,  was  present 
when  the  hole  was  opened,  and  did  nothing  to  render  it  secure  while  in 
use.  Held,  that  defendant  and  his  lessees  were  all  responsible  for  con- 
tinuing the  nuisance,  and  the  fact  that  the  injury  occurred  by  reason  of 
the  tenants'  use  of  the  coal-hole,  not  the  defendant's,  was  not  ground 
for  a  motion  by  him  to  dismiss  the  complaint,  or  for  exceptions  to  the 
judge's  charge. 

The  provisions  of  the  ordinances  of  the  City  of  New  York  requiring  the 
inclosure  of  openings  on  the  sidewalk  by  a  box  or  crib  are  not  to  be  con- 
strued as  implying  that  such  box  or  crib  shall  not  be  in  place  when  the 
opening  is  in  actual  use. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
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A.  H.  Stoiber,  for  appellant. 

Jeroloman  ft  Arrowsmith,  for  respondent. 

BOOKSTAVER,  J. — This  is  an  action  brought  to  recover 
damages  sustained  by  the  plaintiff  by  reason  of  falling  into 
a  coal-hole  in  the  sidewalk  on  defendant's  premises. 

The  action  has  been  twice  tried,  and  the  first  time  resulted 
in  a  verdict  for  the  plaintiff  for  $10,000  damages,  which  was 
set  aside  by  the  General  Term  as  being  excessive.  Upon 
the  second  trial  she  recovered  $4,000,  and  the  defendant 
does  not  claim  that  this  amount  is  too  great. 

At  the  close  of  the  plaintiff's  case  the  defendant's  coun- 
sel moved  for  the  dismissal  of  the  complaint,  and  upon  argu- 
ment here  strenuously  insisted  that  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  because  the  verdict  was 
against  the  weight  of  evidence. 

We  have  examined  the  testimony  with  care,  and  while,  if 
the  jury  had  found  a  verdict  for  the  defendant,  we  would 
not  have  disturbed  it,  yet,  in  view  of  the  positive  testimony 
of  the  plaintiff,  although  somewhat  confused  in  part,  ,we 
think  there  was  enough  evidence  on  her  part  to  go  to  the 
jury,  and  they,  having  a  second  time  found  a  verdict  in  her 
favor  upon  all  the  issues,  and  the  defendant  not  claiming 
that  the  verdict  is  excessive,  we  will  not  interfere  with  their 
finding  as  to  the  facts. 

The  defendant  contends  that  the  complaint  should  have 
been  dismissed,  because  the  evidence  shows  gross  negligence 
on  the  part  of  the  plaintiff,  and  that,  at  the  time  of  the  ac- 
cident, the  coal-hole  was  not  in  the  use  or  occupation  or 
under  the  control  of  the  defendant,  but  that  it  was  opened 
and  used  on  behalf  of  the  lessees  of  the  premises,  for  the 
purpose  of  putting  in  coal,  and  that  the  accident  occurred 
while  in  such  use  and  under  such  control. 

The  defendant  failed  to  show  that  any  permission  was 
ever  given  to  construct  the  coal-hole  or  vault  under  the 
sidewalk. 

It  is  the  well  settled  law  of  this  state  that  the  public  are 
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entitled  to  an  unobstructed  passage  upon  the  streets,  includ- 
ing the  sidewalks  ;  also  that  a  coal-hole  in  the  sidewalk  is 
an  obstruction  ;  and  that  in  such  cases  it  is  sufficient  for 
the  plaintiff  to  prove  that  in  passing  along  the  sidewalks 
she  was  injured  by  such  a  structure,  if  appurtenant  to  the 
defendant's  premises,  and  it  is  not  necessary  to  prove 
negligence  ;  also  that  one  who  passes  along  the  sidewalk 
has  the  right  to  assume  that  such  structures  are  as  safe  as 
the  sidewalk.  He  is  not  called  upon  to  anticipate  danger, 
and  is  not  negligent  for  not  being  on, his  guard.  No  one  is 
bound  to  anticipate  the  existence  of  such  an  obstruction  or 
to  look  for  it,  although  it  is  visible  (McGuire  v.  Spence,  91 
N.  Y.  303 ;  Irvine  v.  Wood,  51  N.  Y.  224 ;  Swords  v.  Edgar, 
59  N.  Y.  28,  34 ;  Clifford  v.  Dam,  81  N.  Y.  52-56). 

It  is  also  the  well  settled  law  of  this  state  that  whoever, 
without  special  authority,  materially  obstructs  the  streets, 
is  guilty  of  a  nuisance,  and  individuals  sustaining  special 
damage  from  it,  without  any  want  of  due  care  to  avoid  in- 
jury, have  a  remedy  by  action  (Congreve  v.  Smith,  18  N.  Y. 
79-82 ;  Congreve  v.  Morgan,  Id.  85  ;  Creed  v.  Hartmann, 
29  N.  Y.  597  ;  Irvine  v.  Wood,  supra"). 

Where  there  has  been  a  nuisance  of  continued  existence 
upon  demised  premises,  both  the  lessor  and  the  lessees  are 
liable  for  damages  resulting  therefrom  (Irvine  v.  Wood, 
supra;  Swords  v.  Edgar,  supra). 

It  appears  from  the  record  that  the  janitor  of  the  build- 
ing, an  employe"  of  the  defendant  as  well  as  of  the  tenants, 
was  present  when  the  coal-hole  was  opened,  and  did  nothing 
to  render  it  secure  while  in  use. 

Under  the  circumstances  of  this  case — the  coal-hole  hav- 
ing been  maintained  for  nearly  eighteen  years,  without  any 
permission  or  license  therefor,  on  the  inner  part  of  the  side- 
walk of  a  crowded  thoroughfare,  and  having  been  left  un- 
protected by  any  crib  or  curb  while  open,  and  this  having 
been  known  to  the  employ^  of  the  defendant  and  owner — 
the  latter  is  liable  to  the  plaintiff  in  this  action.  It  is  true 
the  accident  could  not  have  happened  but  for  the  fact  that 
the  ooal-hole  was  opened  for  the  use  of  the  tenant ;  but  it  is 
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also  true  that  it  could  not  have  happened  had  not  the  land- 
lord constructed  and  maintained  the  coal-hole,  and  rented 
the  nuisance  with  the  premises,  and  took  rent  for  it.  The 
tenants  used  it  and  paid  rent  for  it,  and  hence  they  must  all 
be  considered  as  continuing  and  responsible  for  the  nuisance, 
under  the  cases  before  cited,  and  the  court  properly  refused 
to  dismiss  the  complaint. 

The  foregoing  reasons  also  dispose  of  the  exceptions  taken 
to  the  judge's  refusal  to  charge  as  requested,  upon  the  point 
that  the  accident  occurred  by  reason  of  the  tenant's  use  of 
the  coal-hole,  and  not  the  defendant's. 

The  court  charged  the  jury  as  follows  : 

"  It  is  for  the  jury  to  say  at  the  outset  whether  there  was 
coal  around  the  coal-hole  sufficient  to  attract  the  attention 
of  a  person  of  ordinary  prudence,  and  to  give  notice  to  the 
passer-by  that  there  was  an  obstruction  there.  The  plaintiff 
says  there  was  no  coal  around  the  coal-hole  ;  the  witnesses 
for  the  defendant  say  there  was.  The  question  for  you  at 
the  beginning  is,  which  do  you  believe." 

The  defendant  excepted  to  this  portion  of  the  charge. 

We  cannot  sustain  this  exception,  because  it  appears  from 
the  evidence  that  the  plaintiff  had  testified  as  stated  by  the 
trial  judge  in  the  charge. 

The  defendant  requested  the  court  to  charge  that  "  Sec- 
tion 197  of  the  ordinances  put  in  evidence  by  the  plaintiff, 
requiring  the  inclosure  of  openings  on  the  sidewalk  by  a  box 
or  crib  does  not  apply  to  a  case  where  the  opening,  when 
open,  is  in  actual  use  ; "  and  "  There  is  no  law  or  ordinance 
that  requires  that  a  coal-hole  shall  be  inclosed  with  a  strong 
box  or  crib,  while  the  coal-hole  is  in  actual  ordinary  use,  for 
the  purpose  of  getting  coal  into  the  house  ; "  which  requests 
were  refused. 

We  cannot  agree  with  the  defendant  that  the  words  of 
this  section  necessarily  imply  that  the  curb  or  crib  should 
not  be  in  place  when  in  ordinary  use,  nor  that  it  would  pre- 
vent use.  On  the  other  hand,  it  is  clear  that  if  an  open 
crib  had  been  used  in  this  case  the  accident  complained  of 
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could  not  have  happened,  while  the  object  for  which  the 
hole  was  opened  could  have  been  accomplished. 

Nor  did  the  court  err  in  permitting  the  witness  Farley  to 
answer  the  question,  as  to  whether  or  not  such  box  or  crib 
was  on  the  hole  at  the  time  he  was  using  it.  It  was  perti- 
nent to  the  issues  on  trial. 

This  disposes  of  the  exceptions  argued  by  the  defendant 
upon  his  appeal,  and  we  find  in  none  of  them  sufficient  rea- 
son for  a  reversal  of  the  judgment  appealed  from  ;  and  it  is 
therefore  affirmed. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  affirmed. 


DANIEL  S.  MCELROY,  Respondent,  against  MORRIS  B. 
BAER  et  a?.,  Appellants,  Substituted  as  Defendants  in 
place  of  J.  MORGAN  HOWE,  Respondent. 

(Decided  February  1st,  1886). 

Where  an  interpleader  is  ordered  in  a  district  court  in  the  City  of  New 
York,  the  order  should  require  the  party  brought  in  by  the  interpleader 
to  appear  and  answer  a  complaint  served  upon  him  with  the  order,  in 
the  same  time  that  a  defendant  is  required  to  answer  a  summons,  and 
should  provide  that  the  money  in  court  shall  be  paid  to  the  plaintiff  in 
case  of  his  failure  to  appear  and  answer.  If  the  party  appear  and 
answer,  the  issue  raised  may  be  tried  by  the  court,  unless  a  jury  be 
demanded  at  the  joinder  of  issue.  Upon  the  entry  of  a  judgment,  the 
money  must  be  paid  to  the  prevailing  party,  unless  an  undertaking  suffi- 
cient to  stay  proceedings  be  given,  and  costs  should  be  awarded  against 
the  losing  party. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Sixth  Judicial  District. 

The   action    was  brought  originally  against  J.  Morgan 
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Howe  to  recover  for  broker's  commissions  on  the  sale  of  a 
house  and  lot  in  the  City  of  New  York.  Morris  B.  Baer 
and  Morris  B.  Bronner,  composing  the  real  estate  firm  of 
Morris  B.  Baer  &  Co.,  had  also  claimed  the  same  com- 
mission. Howe  obtained  an  order  to  show  cause  why 
they  should  not  be  substituted  as  defendants  in  his  place. 
This  motion  was  opposed  both  by  plaintiff  and  Baer  and 
Bronner,  and  was  granted,  upon  which  Howe  paid  the  fund 
in  dispute  into  court.  After  the  interpleader  thus  made, 
Baer  and  Bronner  failed  to  answer,  the  plaintiff  took  judg- 
ment by  default,  and  the  deposit  was  paid  to  him.  Baer 
and  Bronner  then  appealed.  The  point  raised  was,  the  in- 
validity of  the  interpleader. 

W.  T.  Birdsall,  for  the  substituted  defendants,  appellants. 

Frederick  R.  Lee,  for  plaintiff,  respondent. 

John  C.  Gulick,  for  the  original  defendant,  respondent. 

PER  CURIAM. — (Present  VAN  HOES  EN  and  ALLEN, 
JJ.) — It  is  settled  by  the  decisions  of  this  court,  in  Dreyer 
v.  Ranch  (3  Daly  434) ;  Beer  v.  Benner  (11  Daly  229), 
that  the  statutory  interpleader,  which  is  not  in  the  nature 
of  a  suit  in  equity,  but  a  remedy  designed  for  use  in 
common  law  courts  (see  the  English  statutes,  entitled  1  &  2 
Wm.  IV.,  c.  58 ;  23  &  24  Viet.  c.  126)  is  a  measure  of  relief 
to  which  suitors  in  a  District  Court  in  the  City  of  New 
York  may  resort.  It  is  to  be  regretted  that  when  the 
framer  of  section  122  of  the  old  Code  of  Procedure  bor- 
rowed, from  the  English  statutes  that  we  have  mentioned, 
the  idea  of  permitting  a  defendant  in  an  action  at  law  to 
obtain  in  a  summary  way  in  that  action  the  same  relief  that 
he  might  obtain  by  filing  a  bill  of  interpleader  in  a  court  of 
equity,  he  did  not  at  the  same  time  borrow  the  procedure 
which  those  statutes  created. 

The  consequence  of  borrowing  only  the  relief  and  of 
omitting  to  provide  a  way  by  which  that  relief  can  be  at- 
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tained,  has  been  to  throw  upon  the  courts  of  this  state  the 
necessity  of  framing  for  themselves  a  system  of  practice 
that  will  make  the  statutory  interpleader  effectual.  One  of 
the  first  efforts  in  that  direction  was  made  in  the  case  of 
Van  Buskirk  v.  Roy  (8  How.  Pr.  425),  in  which  the  court 
directed  that  the  order  should  provide  that  if  the  party 
interpleaded  did  not  appear  and  defend  the  action  within 
twenty  days  after  the  service  upon  him  of  a  copy  of  the 
complaint,  together  with  a  copy  of  the  order  of  interpleader, 
the  money  in  court  should  be  paid  to  the  plaintiff.  The 
Code  nowhere  provided  for  these  proceedings,  but  they 
were  adopted  because  in  no  other  way  could  effect  be  given 
to  the  intent  of  the  legislature  in  creating  the  remedy  of  an 
interpleader  in  a  common  law  action.  Perhaps  the  action 
of  the  court  might  be  called  judicial  legislation. 

Again,  in  Lawrence  v.  Wilson  (8  Hun  593),  the  court 
said :  "  As  the  code  prescribes  no  mode  of  proceeding  under 
this  section,  the  practice  under  it  should  be,  I  think,  as  far 
as  practicable,  that  adopted  by  the  courts  of  equity  in  cases 
of  interpleader  in  analogous  cases."  The  court  then  re- 
commends that  the  practice  -be  such  as  is  suggested  by 
Moak's  Van  Santvoord's  Pleadings,  page  358. 

We  see  the  wisdom  of  the  course  recommended  by  the 
court  in  the  case  last  cited,  and  are  of  the  opinion  that  in 
the  district  courts,  after  the  order  of  interpleader  is  made, 
a  copy  of  the  order  and  a  copy  of  the  complaint  drawn  in 
conformity  with  the  suggestion  made  in  Moak's  Van  Sant- 
voord's Pleadings,  should  be  served  upon  the  party  brought 
in  by  the  interpleader.  The  order  should  require  him  to 
appear  and  answer  the  complaint  in  the  same  time  that  a 
defendant  is  required  to  answer  a  summons,  and  should 
provide  that  the  money  in  court  shall  be  paid  to  the  plaint- 
iff in  case  of  the  failure  to  appear  and  answer  of  the  party 
who  is  interpleaded.  If  the  party  appear  and  answer,  the 
issue  raised  may  be  tried  by  the  court,  unless  a  jury  be 
demanded  at  the  time  of  the  joinder  of  issue.  Upon  the 
entry  of  judgment,  the  money  must  be  paid  to  the  prevail- 
ing party,  unless  an  undertaking  sufficient  to  stay  proceed- 
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ings  be  given,  and  costs  should  be  awarded  against  the 
losing  party.  It  may  be  that  Baer  and  Bronner  intention- 
ally abandoned  the  case  when  the  district  court  decided 
that  they  should  be  brought  in  by  interpleader,  but  we  are 
not  able  to  say  that  such  was  their  intention.  It  is  possible 
that  they  left  the  court  because  they  did  not  expect  any 
further  proceedings  without  some  further  notice.  We  pre- 
fer to  place  that  interpretation  upon  their  acts,  because  they 
have  not  as  yet  had  an  opportunity  to  show  their  rights  to 
the  money  in  controversy. 

Of  course  Dr.  Howe  is  discharged  from  all  liability,  and 
he  has  no  interest  in  or  concern  with  the  litigation  that  fol- 
lowed or  may  follow  the  payment  by  him  of  the  money  into 
court.  We  think  it  proper  to  reverse  the  judgment  and 
order  a  new  trial,  with  costs  to  abide  the  event.  Let  the 
district  court  amend  its  order  so  as  to  provide  that  Baer 
and  Bronner  shall  answer  in  the  usual  time.  Then  let  the 
plaintiff  serve  upon  them  a  new  complaint  drawn  in  con- 
formity with  the  suggestions  already  referred  to.  If  Baer 
and  Bronner  fail  to  appear,  let  judgment  be  entered  estab- 
lishing the  right  of  plaintiff  to  the  money.  If  they  ap- 
pear and  answer,  let  the  issue  be  tried  and  the  money 
awarded  to  the  prevailing  party. 

The  reversal  of  the  judgment  leaves  the  plaintiff  without 
any  adjudication  in  his  favor  as  to  his  right  to  the  money, 
and  exposes  him  to  liability  to  an  action  to  be  brought 
against  him  by  Baer  and  Bronner  for  the  money  that  was 
paid  to  him  under  the  judgment  that  has  been  reversed. 

Judgment  reversed  and  a  new  trial  ordered  as  between 
the  plaintiff  and  Baer  and  Bronner,  with  costs  to  abide  the 
event. 
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SAMUEL  McLEAN,  Appellant,  against   THE   ST.  PAUL  & 
CHICAGO  RAILWAY  COMPANY,  Respondent. 

(Decided  February  1st,  1886,  and  June  7th,  1886). 

Although  a  party  to  an  action  has,  as  a  condition  imposed  by  the  court 
upon  granting  a  favor  accepted  by  him,  waived  the  benefit  of  a  contract 
as  an  admission  of  a  statement  or  settlement  of  an  account,  the  contract 
may  still  be  evidence  as  to  any  other  recitals  contained  in  it  showing  the 
relations  of  the  parties;  and,  with  other  sufficient  evidence,  may  be  sub- 
mitted to  the  jury  upon  the  question  of  an  account  stated. 

The  fact  that  the  complaint  in  an  action  in  a  superior  city  court  contains 
averments  showing  want  of  jurisdiction  of  the  court  over  the  parties 
does  not  justify  the  court  in  refusing  to  proceed  with  the  case  if  defend- 
ant appears  and  fails  to  plead  the  want  of  jurisdiction. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  facts  are  stated  in  the  opinion. 

D.  M.  Porter,  for  appellant. 
C.  W.  Bangs,  for  respondent. 

LARREMORE,  Ch.  J. — Two  causes  of  action  were  alleged 
in  the  complaint  upon  transactions  between  Henry  Thorn- 
ton, J.  G.  T.  Child  and  others,  the  plaintiff's  assignors,  and 
the  St.  Paul  and  Pacific  Railway  Company,  the  predecessor 
of  the  St.  Paul  and  Chicago  Railway  Company,  a  corpora- 
tion of  the  State  of  Minnesota.  The  first  cause  of  action 
was  based  upon  a  contract  made  August  4th,  1865,  between 
the  Pacific  Railway  Company  and  Thornton  and  Child  to 
grade  a  railroad  from  Winona  to  St.  Paul,  in  the  State  of 
Minnesota,  or  furnish  the  money  therefor. 

The  second  cause  of  action  refers  to  the  contract  above 
mentioned,  and  then  sets  up  a  subsequent  contract  between 
the  parties  dated  June  9th,  1868,  reciting  the  furnishing  of 
money  by  Thornton  and  his  associates  in  the  interest  of  the 
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company,  which  it  was  agreed  amounted  to  the  sum  of 
.£14,870  6s.  3d.  This  latter  agreement  also  provided  for 
the  delivery  to  Child  of  the  first  mortgage  bonds  of  the 
company  to  the  amount  of  $140,000  par  value.  The  agree- 
ment contained  many  other  provisions  and  stipulations 
which  it  is  unnecessary  now  to  consider,  because  at  a  pre- 
vious trial  of  this  action  the  court  allowed  the  plaintiff  to 
withdraw  a  juror  in  order  to  produce  proof  of  the  actual 
expenditure  under  the  contract  of  1865  for  constructing  the 
branch  road  from  Winona  to  St.  Paul,  on  condition  that 
plaintiff  waive  the  benefit  of  the  subsequent  contract  as  an 
admission  of  a  statement  or  settlement  of  account  for  such 
expenditures.  The  plaintiff  accepted  the  condition,  the 
case  was  re-tried  and  the  complaint  dismissed.  From  the 
order  dismissing  the  complaint  the  plaintiff  appeals. 

The  case  is  thus  narrowed  down  to  the  question  of  an 
account  stated  between  the  parties,  and  whether  or  not 
there  was  any  evidence  to  be  submitted  to  the  jury  upon 
this  point. 

The  contract  of  1865  is  admitted  by  the  answer.  The 
testimony  shows  that  advances  to  the  amount  claimed  were 
actually  made.  It  also  appears  that  an  account  was  sent  to 
the  defendant,  to  which  it  is  claimed  that  no  objection  was 
made. 

The  testimony  is  too  voluminous  to  refer  to  in  detail,  but 
after  a  careful  inspection  of  it  I  think  the  question  as  to  an 
account  stated  should  have  been  left  to  the  jury  (Loeltwood 
v.  Thorn,  11  N.  Y.  170  ;  18  N.  Y.  285). 

The  testimony  of  Edmund  Rice,  president  of  the  com- 
pany, and  the  correspondence  had  between  the  parties,  was 
proper  evidence  from  which  to  infer  an  agreement.  Rice 
was  acting  within  the  general  line  of  his  duties  as  president, 
and  under  the  ruling  of  The  Chemical  National  Bank  v. 
Kohner  (85  N.  Y.  189,  reversing  8  Daly  530),  it  does  not 
seem  that  a  vote  of  the  directors  of  the  company  was  neces- 
sary to  give  validity  to  the  contract. 

While  the  plaintiff  was  precluded  by  his  stipulation  upon 
the  former  trial  from  using  the  contract  of  June,  1868,  as 
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evidence  or  an  admission  of  an  account  stated,  it  certainly 
was  evidence  as  to  any  other  recital  contained  in  it  showing 
the  relations  of  the  parties. 

It  appears  to  me  that  all  the  evidence  not  covered  by  the 
waiver  of  stipulation  should  have  been  submitted  to  the  jury 
to  determine  whether  or  not  the  defendant  had  ratified  and 
accepted  the  act  of  its  predecessor. 

The  question  as  to  jurisdiction  comes  too  late.  It  was 
not  raised  in  the  court  below,  and  after  two  trials  without 
objection  upon  that  point  it  must  be  assumed  that  the  par- 
ties to  the  action  have  voluntarily  submitted  to  the  juris- 
diction of  the  court. 

But  for  the  reasons  above  stated  I  think  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

ALLEN"  and  BOOKSTAVER,  JJ.,  concurred. 

At  the  new  trial  of  the  action,  had  in  accordance  with 
the  foregoing  opinion,  the  complaint  was  dismissed  for  want 
of  jurisdiction,  as  it  appeared  on  the  face  of  the  complaint 
that  the  action  was  against  a  foreign  corporation,  and  that 
plaintiff  was  not  a  resident  of  the  City  of  New  York,  but 
of  the  City  of  Brooklyn.  The  objection  to  the  jurisdiction 
was  not  pleaded  in  the  answer.  From  the  judgment  for 
defendant  entered  upon  the  dismissal  of  the  complaint 
plaintiff  appealed. 

J.  F.  DALY,  J. — The  Code  declares  that  want  of  jurisdic- 
tion in  the  superior  city  courts  is  matter  of  defense,  and  is 
waived  by  appearance  unless  it  is  pleaded  in  the  answer 
(Code  Civ.  Pro.  §  266).  It  thus  appears  that  want  of  juris- 
diction is  a  defect  which  the  defendant  may  waive.  If  he 
waives  it  the  court  should  proceed,  notwithstanding  it  may 
appear  that  if  the  objection  were  properly  taken  to  the  juris- 
diction such  objection  would  be  sustained.  The  fact  that 
the  complaint  contains  averments  which  invite  the  objection 
of  want  of  jurisdiction,  and  furnish  proof  in  support  of 
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such  a  plea,  does  not  justify  the  court  in  refusing  to  pro- 
ceed with  the  case  if  the  defendant  declines  to  take  the 
objection  in  the  way  pointed  out  by  law.  The  option  is 
with  the  defendant ;  his  consent  in  effect  confers  jurisdic- 
tion, for  he  may  and  does  waive  objection  by  failure  to  plead 
want  of  jurisdiction  as  a  defense.  We  so  held  in  Pease  v. 
Delaware  $c.  R.  Co.  (10  Daly  459) ;  and  the  question  is 
settled  by  the  decision  in  Popfinger  v.  Yutte  (102  N.  Y.  38), 
on  appeal  from  the  Superior  Court.  The  jurisdiction  of 
this  court  and  the  Superior  Court  in  such  a  case  is  identi- 
cal, and  section  266  of  the  Code  applies  to  both  courts. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  event. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


ELIJAH  H.  PURDY  et  a?.,  Respondents,  against  MARY  J. 
COAR,  impleaded  with  John  Coar  et  a?.,  Appellant. 

(Decided  February  lst%1886). 

Before  a  mortgage  of  real  property,  executed  by  the  owner  of  the  fee  and 
his  wife,  had  been  recorded,  they  executed  a  deed  of  the  mortgaged 
property  to  a  third  person,  who  immediately  re-conveyed  it  to  the  wife. 
Upon  a  subsequent  assignment  of  the  mortgage,  before  the  deed  to  the 
wife  was  recorded,  the  husband  executed  and  delivered  to  the  assignees 
a  certificate  that  the  mortgage  was  valid,  and  that  there  was  no  legal  or 
equitable  defense  against  it*  Held,  that  the  certificate  of  the  husband 
was  binding  upon  the  wife,  and  operated  to  estop  her,  as  a  purchaser  of 
the  property,  from-  any  defense  she  might  have  as  such  against  the  valid- 
ity of  the  mortgage,  she  having  been  a  party  to  it  and  having  had  knowl- 
edge of  it  at  the  time  she  derived  title,  and  there  being  no  proof  that 
the  deed  to  her  was  delivered  prior  to  the  date  of  its  record,  which  was 
subsequent  to  the  date  of  the  certificate. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
decision  of  the  court  at  a  trial  without  a  jury. 
VOL.  XIII— 29 
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The  action  was  brought  to  foreclose  a  mortgage  of  real 
property  situated  in  the  City  of  New  York. 

On  September  8th,  1884,  John  Coar  and  Mary  Jane  Coar, 
his  wife  (the  appellant),  executed  a  mortgage  to  one  Fred- 
erick C.  Walker  to  secure  the  payment  of  the  sum  of  $7,000, 
with  interest,  which  mortgage  was  recorded  September  12th, 
1884.  Coar  was  the  owner  of  the  fee,  and  on  September 
10th,  1884,  executed  a  deed  of  the  mortgaged  premises  to 
one  Alexander  Marshall,  which  was  recorded  September 
13th,  1884.  On  September  10th,  1884,  Marshall  and  his 
wife  executed  a  deed  of  the  mortgaged  premises  to  Mary 
J.  Coar,  the  appellant,  which  deed  was  not  recorded  until 
December  23d,  1884.  The  mortgage  was  assigned  by 
Walker  to  the  plaintiffs  October  14th,  1884,  and  the  assign- 
ment was  recorded  October  15th,  1884. 

At  the  time  of  the  assignment  of  the  mortgage,  Coar, 
the  mortgagor,  executed  and  delivered  to  the  plaintiffs  the 
following  certificate : 

"  I,  John  Coar,  do  hereby  represent  to  E.  H.  Purdy  & 
Co.  that  the  bond  and  mortgage  made  by  me  to  Frederick 
C.  Walker,  dated  September  8th,  1884  (the  mortgage  having 
been  recorded  in  the  office  of  the  Register  of  the  County 
of  New  York  on  the  12th  of  September,  1884,  in  Liber 
1873  of  Mortgages,  page  419),  are  valid ;  that  there  is  unpaid 
and  to  become  due  thereon  the  sum  of  seven  thousand  dol- 
lars, with  interest  from  September  8th,  1884,  and  that  there 
is  no  offset  thereto  or  legal  or  equitable  defense  as  against 
the  same." 

The  appellant  was  the  only  party  defending  the  action, 
claiming  that  the  bond  and  the  mortgage  in  which  she 
joined  were  delivered  without  consideration ;  that  she  signed 
the  same  supposing  that  it  was  made  and  delivered  for  the 
consideration  therein  named,  and  that  the  plaintiffs  paid  no 
consideration  for  the  assignment. 

At  the  trial  the  court  rendered  a  decision  for  plaintiffs, 
and  judgment  was  entered  thereupon  for  plaintiffs  for  fore- 
closure and  sale  of  the  mortgaged  premises.  From  the 
judgment  the  defendant  Mary  J.  Coar  appealed. 
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John  H.  Corwin,  for  appellant. 

• 
Julius  Lipman,  for  respondents. 

LARREMORE,  Ch.  J. — [After  stating  the  facts  as  above.] 
— The  appellant  claimed  upon  the  trial  and  insisted  upon  the 
argument  of  the  appeal  that  the  certificate  signed  by  her 
husband  was  not  binding  upon  her,  on  the  ground  that  at 
the  date  of  the  certificate,  September  14th,  1884,  she  was 
the  owner  of  the  premises,  and  the  certificate  of  her  hus- 
band, the  former  owner,  could  not  affect  or  estop  her  as  a 
purchaser  from  any  defense  she  might  have  as  such  pur- 
chaser against  the  validity  of  the  mortgage.  This  proposi- 
tion is  not  supported  by  authority.  She  was  a  party  to  the 
mortgage  and  therefore  cannot  deny  knowledge  of  it  at  the 
time  she  derived  title.  Her  husband  was  the  owner  of 
the  premises  when  he  executed  the  mortgage,  in  which  she 
joined  to  free  her  right  of  dower.  Coar  was  clearly  entitled 
to  give  the  certificate  in  question  in  order  that  the  assignee 
of  the  oond  and  mortgage  might  be  satisfied  as  to  their 
validity.  That  certificate  was  an  estoppel  against  the  parties 
to  it  as  privies  and  grantees  (Lesley  v.  Johnson,  41  Barb. 
359 ;  Smyth  v.  Munroe,  84  N.  Y.  354 ;  Weyh  v.  Boylan,  85 
N.  Y.  394 ;  Smyth  v.  Knickerbocker  Life  Ins.  Co.,  84  N.  Y. 
589;  Smyth  v.  Lombardo,  15  Hun  415;  Barnett  v.  Zacha- 
rias,  24  Hun  304 ;  Real  Estate  Trust  Co.  v.  Seagreave,  49 
How.  Pr.  489). 

As  it  appears  by  the  record  the  delivery  of  the  deed  to 
the  appellant  was  subsequent  to  that  of  the  certificate,  and 
there  is  no  proof  that  it  was  delivered  prior  to  the  date  of 
its  record. 

This  view  of  the  case  disposes  of  the  various  exceptions 
raised  during  the  trial,  and  leads  to  the  conclusion  that  the 
judgment  appealed  from  should  be  affirmed. 

J.  F.  DALY  and  BOOKSTAVER,  JJ.,  concurred. 
Judgment  affirmed. 
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JOHN  HITTER,  Appellant,  against.  SIGISMUND  GALITZEN- 
STEIN, Respondent. 

(Decided  February  1st,  1886). 

In  au  action  for  an  alleged  breach  of  an  agreement  between  copartners, 
set  out  in  the  complaint,  that  neither  of  them  should  indorse  the  firm 
name  upon  any  promissory  note,  the  answer  was  a  general  denial,  and  it 
was  proved  that  defendant  indorsed  the  firm  name  on  a  promissory  note 
for  the  accommodation  of  a  third  person,  in  a  matter  not  connected  with 
the  firm  business.  Held,  that  in  order  to  recover,  plaintiff  must  prove 
the  agreement  set  out  in  the  complaint,  and  was  not  entitled  to  recover 
upon  showing  merely  that  the  indorsement  was  made  without  the  knowl- 
edge or  consent  of  defendant's  co-partner. 

APPEAL  from  a  judgment  of  this  court  entered  upon 
the  verdict  of  a  jury. 

The  action  was  brought  for  the  breach  of  a  copartnership 
agreement  "  that  neither  of  the  members  of  the  copartner- 
ship of  A.  Sinsheimer  &  Co.  should  indorse  the  firm  name 
aforesaid  upon  any  promissory  note."  The  copartners  were 
the  defendant  Galitzenstein  and  A.  Sinsheimer,  the  plaintiff's 
assignor.  The  answer  was  a  general  denial. 

At  the  trial  the  jury  found  a  verdict  for  defendant.  From 
the  judgment  entered  upon  the  verdict  plaintiff  appealed. 

Wehle  £  Jordan,  for  appellant. 
William  Cr.  Wilson,  for  respondent. 

J.  F.  DALY,  J. — The  assignor  Sinsheimer  swore  that  the 
articles  of  copartnership  were  in  writing,  and  contained  a 
provision  prohibiting  the  members  of  the  firm  from  signing 
or  indorsing  notes  with  the  firm  name.  The  defendant 
swore  that  there  was  no  written  copartnership  agreement, 
and  that  there  was  no  agreement  between  the  copartners 
respecting  the  indorsement  of  the  firm  name  on  promissory 
notes. 
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It  was  proved  that  the  defendant  indorsed,  with  the  firm 
name,  a  promissory  note  for  the  accommodation  of  a  third 
party,  in  a  matter  unconnected  with  the  firm  business.  He 
swore  that  his  act  was  authorized  by  his  copartner,  but  the 
latter  denied  this. 

In  charging  the  jury  the  judge  stated  that  the  plaintiff 
could  not  recover  unless  there  was  an  agreement,  oral  or 
written,  prohibiting  the  copartners  indorsing  the  firm  name 
upon  accommodation  notes.  He  also  refused  to  charge  that 
the  plaintiff  was  entitled  to  recover  if  the  jury  were  satis- 
fied that  the  indorsement  was  made  without  the  knowledge 
or  consent  of  Sinsheimer ;  and  he  charged  that,  while  it  was 
a  general  rule  of  law  that  no  partner  had  the  right  to  in- 
dorse the  firm  name  upon  accommodation  notes,  for  pur- 
poses not  connected  with  the  copartnership  business,  yet  in 
this  case  the  plaintiff  had  alleged  in  his  complaint  a  viola- 
tion of  certain  articles  of  copartnership,  and  he  cannot 
recover  except  upon  proof  that  such  articles  of  copartner- 
ship had  been  made  and  had  been  violated  by  the  plaintiff. 
To  the  charge  so  made  and  the  refusal  to  charge  defendant 
excepted. 

I  think  there  was  no  error.  The  plaintiff  alleged  and  was 
bound  to  prove  the  agreement  set  out  in  his  complaint,  viz.  : 
that  the  copartners  agreed  that  neither  of  them  should  in- 
dorse the  firm  name  upon  any  promissory  note.  This  was 
a  different  obligation  from  that  which  the  learned  judge 
charged  the  jury  was  implied  in  every  copartnership,  viz. : 
that  no  partner  had  the  right  to  indorse  the  firm  name  upon 
accommodation  notes  for  purposes  not  connected  with  the 
copartnership  business.  The  cause  of  action  pleaded  was 
the  breach  of  the  former  agreement.  Plaintiff  was  not  en- 
titled to  recover  upon  a  different  cause  of  action.  The 
agreement  alleged  in  the  complaint  would  prohibit  the  co- 
partners from  indorsing  promissory  notes  which  were  not 
accommodation  notes  and  which  were  connected  with  the 
firm  business.  The  consequences  to  defendant  of  a  judg- 
ment establishing  such  an  agreement  might  be  serious ;  and 
such  a  judgment  should  not  be  rendered  except  upon  proof 


454  COURT  OF  COMMON  PLEAS. 

Rothwell  v.  Paine. 

of  a  violation  of  the  specific  agreement  alleged.  The  judg- 
ment must  follow  the  pleading  as  well  as  the  proof  (  Wright 
v.  Delafield,  25  N.  Y.  266). 

The  jury  rendered  a  verdict  for  defendant,  and  this  was 
in  effect  a  finding  that  there  was  no  such  agreement  as 
alleged  in  the  complaint ;  for  there  was  evidence  of  damage 
to  plaintiff,  and  if  the  jury  had  been  satisfied  that  there  was 
such  an  agreement,  they  would  have  been  bound  to  find  for 
plaintiff.  As  the  plaintiff  failed  to  maintain  the  main  issue 
it  will  be  unnecessary  to  consider  exceptions  on  the  other 
questions. 

The  judgment  should  be  affirmed,  with  costs. 

ALLEN  and  BOOKSTAVER,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


RICHARD  P.  ROTHWELL,  Respondent,  against  AUGUSTUS 
G.  PAINE  et  al.,  ^Appellants. 

(Decided  February  1st,  1886). 

An  order  of  arrest  against  defendants  in  an  action,  which  stated  as  the 
grounds  of  arrest  the  perpetration  of  a  fraud  upon  plaintiff  by  defend- 
ants, and  a  breach  of  trust,  and  failure  by  defendants  to  pay  over  moneys 
received  by  them  in  a  fiduciary  capacity,  \vas  vacated  on  motion.  At 
the  trial  of  the  action  plaintiff's  counsel  consented  to  strike  from  the 
complaint  charges  of  fraud,  leaving  in  the  complaint  only  a  cause  of 
action  for  money  had  and  received  in  a  fiduciary  capacity,  and  for  an 
accounting  in  regard  to  the  same.  Held,  that  the  plaintiffs  right  of 
action  upon  the  undertaking  given  upon  arrest  was  complete,  although 
the  order  amending  the  complaint,  upon  the  consent  so  given,  was  not 
entered  until  after  his  action  was  brought;  and  the  fact  that  the  com- 
plaint was  amended  without  the  consent  of  the  sureties  was  not  a  de- 
fense as  to  them  in  such  action. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
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entered  upon  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Edivard  M.  Shepard,  for  appellants. 
Abram  Kling,  for  respondent. 

BOOKSTAVER,  J. — The  action  was  brought  to  recover 
damages  on  an  undertaking  executed  by  the  defendants, 
as  sureties,  upon  the  granting  of  an  order  of  arrest  against 
the  plaintiff,  in  an  action  brought  against  him  by  one  Tuttle, 
in  the  Superior  Court  of  the  City  of  New  York. 

The  ground  for  arrest,  as  stated  in  the  order,  is  "  the  per- 
petration of  a  fraud  on  the  plaintiff  by  the  defendants,  and 
a  breach  of  trust,  and  failure  by  the  defendants  to  pay  over 
moneys  received  by  them  in  a  fiduciary  capacity." 

Under  this  prder  the  plaintiff  was  arrested  and  gave  bail. 
Afterwards  the  order  of  arrest  was  vacated  on  motion,  and 
an  appeal  having  been  taken  to  the  General  Term,  the  order 
vacating  the  order  of  arrest  was  affirmed  on  the  2d  of  June, 
1883 ;  and  the  plaintiff  in  that  action  has  apparently  acqui- 
esced in  such  affirmance. 

The  ground  on  which  the  order  of  arrest  was  vacated 
does  not  appear  from  the  record.  Although  the  complaint, 
as  it  then  stood,  did  not  in  terms  set  forth  several  causes  of 
action,  the  Superior  Court  may  have  held  that  three  distinct 
causes  of  action  were,  in  reality,  contained  in  it :  one  for 
fraud,  another  for  money  had  and  received  in  a  fiduciary 
capacity,  and  a  third  for  an  accounting:  that  is,  one  in 
which  the  nature  of  the  cause  of  action  gives  the  right  to 
the  order  of  arrest ;  one  in  which  the  right  to  the  order  of 
arrest  depends  on  facts  extrinsic  to  the  cause  of  action ;  and 
a  third,  in  which  ordinarily  no  order  of  arrest  could  be  ob- 
tained ;  and  because  they  were  joined  in  one  action,  no 
order  of  arrest  would  lie,  under  Madge  v.  Puig  (71  N.  Y. 
608)  ;  American  Union  Tel.  Co.  v.  Middleton  (80  N.  Y.  408)  ; 
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Young  v.  Weeks  (7  Daly  115) ;  Smith  v.  Knapp  (30  N.  Y. 
581),  and  other  cases ;  or  it  may  have  been  because  the 
undertaking  given  by  these  defendants,  upon  the  order  of 
arrest,  was  several,  and  not  joint  and  several.  But  it  is  not 
necessary  for  us  to  determine  on  what  ground  the  order  of 
arrest  was  set  aside  ;  nor  whether  it  was  properly  vacated. 
It  is  certain  that  the  Superior  Court  finally  decided  that  the 
plaintiff  in  that  action  was  not  entitled  to  the  order  of 
arrest,  and  one  of  the  two  contingencies  in  the  undertaking 
happened,  which  gave  the  plaintiff  in  this  action  a  right  of 
action  against  the  defendants. 

In  arriving  at  this  conclusion,  we  do  not  overlook  Schuy- 
ler  v.  Englert  (10  Daly  463)  ;  nor  Stadbe  v.  Shiipe  (N.  Y. 
Daily  Register,  November  17th,  1884).  These  properly 
decided  that,  in  cases  where  the  nature  of  the  cause  of 
action  gives  the  right  to  the  order  of  arrest,  this  right  is 
determined  by  the  fact  that  the  plaintiff  obtains  judgment; 
and  the  right  to  sue  on  the  undertaking  does  not  arise  until 
final  judgment,  as  is  the  case  in  undertakings  upon  injunc- 
tion. 

The  complaint,  in  the  Superior  Court  action,  mingled 
several  causes  of  action  ;  and  that  court,  for  reasons  that 
do  not  appear,  finally  decided  that  the  plaintiff  in  that  action 
was  not  entitled  to  the  order  of  arrest.  We  cannot  review 
the  decision  of  that  court,  and  it  must  be  deemed  to  be  the 
law  as  between  the  parties  to  that  action  and  their  privies. 

But  this  action  was  not  prematurely  brought,  for  another 
cause.  The  Superior  Court  action  came  to  trial  on  the  7th 
day  of  November,  1883;  the  counsel  for  the  defendants 
moved  that  the  plaintiff  be  compelled  to  elect  on  which  of 
three  causes  of  action,  alleged  to  be  in  the  complaint,  he 
would  rely ;  and  thereupon,  in  open  court,  apparently  with- 
out the  order  of  the  court,  he  consented  to  strike  out  from 
the  complaint  the  6th  and  7th  clauses,  and  a  part  of  the  9th, 
which  entirely  eliminated  the  charges  of  fraud,  and  left  only 
an  action  for  money  had  and  received  in  a  fiduciary  capacity, 
and  for  an  accounting  in  regard  to  the  same. 

The  defendants'  attorney  did  not  consent  that  the  part  of 
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the  9th  clause  of  the  answer  should  be  stricken  out  at  that 
time ;  but  on  the  12th  of  December,  1883,  after  the  com- 
mencement of  this  action,  it  was  stricken  out  on  motion,  as 
irrelevant  and  immaterial.  If  it  was  irrelevant  at  any  time, 
and  could  be  stricken  out,  it  must  have  been  so  immedi- 
ately on  giving  the  consent  to  strike  out  the  6th  and  7th 
clauses  of  the  complaint,  and  consequently  did  not  present 
any  charge  of  fraud  for  trial. 

The  consent  striking  out  the  allegations  of  fraud,  except- 
ing the  irrelevant  ones  in  the  9th  clause,  was  made  in  open 
court,  and  became  a  part  of  its  record.  Both  the  court  and 
the  parties  to  the  action  acted  on  it  by  proceeding  with  the 
trial. 

On  the  23d  of  November,  1883,  an  order  was  entered  at 
trial  term  in  the  Superior  Court,  before  the  same  justice  who 
tried  the  cause,  reciting  the  consent  or  stipulation  before 
mentioned,  and  amending  the  complaint  in  pursuance 
thereof.  This  was  merely  declaratory  of  the  effect  of  the 
consent  given  on  the  trial,  and  added  no  new  force  or  effect 
to  such  consent. 

The  cause  of  action  for  fraud  having  been  eliminated 
from  the  case,  by  consent,  in  open  court,  on  the  7th  of  No- 
vember, 1883,  and  it  having  been  finally  decided  that  the 
plaintiff  was  not  entitled  to  the  order  of  arrest  before  that 
time,  it  follows  that,  in  any  view  of  the  case,  the  present 
plaintiff's  right  of  action  was  complete  when  he  commenced 
this  action  on  the  12th  of  November,  1883. 

The  minutes  of  trial  in  the  Superior  Court  action,  and 
the  orders  of  November  23d  and  December  12th,  1883,  the 
papers  on  which  they  were  founded,  and  the  final  amended 
complaint,  were  admitted  in  evidence,  to  show  that  the  cause 
of  action  founded  on  fraud  had  been  abandoned  on  the  7th 
of  November,  1883,  and  before  the  commencement  of  this 
action  ;  and  as  the  complaint  expressly  avers  this,  and  it  was 
one  of  the  issues  in  the  case,  we  think  they  were  properly 
admitted. 

The  defendants  must  be  held  to  have  executed  the  under- 
taking, in  contemplation  of  the  right  of  the  Superior  Court 
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to  make  its  own  record  and  to  amend  the  pleadings  in  the 
action,  by  consent  or  in  any  other  lawful  manner ;  and  the 
fact  that  the  complaint  was  amended  without  their  consent 
cannot  avail  them. 

The  fact  that  the  undertaking  was  several,  and  not  joint 
and  several,  does  not  relieve  the  defendants.  They  have 
been  sued  severally,  according  to  the  terms  of  their  under- 
taking. 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF  THE  CITY 
OF  NEW  YORK,  Respondents,  against  RICHARD  MILLEN, 
Appellant. 

(Decided  March  2nd,  1886). 

In  an  action  brought  for  a  penalty  in  the  name  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York  in  a  District  Court  in  that 
city,  the  authority  to  serve  the  summons  need  not  be  indorsed  thereon 
where  a  general  appointment  by  the  Corporation  Attorney  for  such  pur- 
pose of  the  person  serving  the  summons  is  filed  in  the  office  of  the  Clerk 
of  the  District  Court. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  First  Judicial  District. 

The  action  was  brought  to  recover  a  penalty.  No  desig- 
nation to  serve  the  summons,  of  the  process-server  by  whom 
it  was  served  on  defendant,  was  indorsed  on  the  summons, 
but  hig  general  appointment  in  writing  by  the  Corporation 
Attorney  was  filed  in  the  office  of  the  Clerk  of  the  Court. 
The  justice,  notwithstanding  defendant's  objection,  held 
this  a  sufficient  compliance  with  the  law  and  rendered  judg- 
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ment  for  plaintiffs.    From  the  judgment  defendant  appealed 
to  this  court. 

R.  J.  Mahon,  for  appellant. 
W.  A.  Boyd,  for  respondents. 

PER  CURIAM. — [Present  LARREMORE,  Ch.  J.,  and  VAX 
HOESEN,  J.] — Section  1,  chapter  758,  Laws  of  1886,  does 
not  require  that  the  authority  to  serve  a  summons  in  an 
action  for  a  penalty  brought  in  a  District  Court,  in  the 
name  of  the  Mayor,  Aldermen  and  Commonalty  of  the 
City  of  New  York,  shall  be  indorsed  upon  the  summons. 

The  person  whom  the  Corporation  Attorney  may  desig- 
nate to  serve  a  summons  must  be  of  full  age,  and  the  ap- 
pointment must  be  in  writing.  The  appointment  may  be 
general,  for  there  is  no  requirement  that  it  shall  be  specially 
made  in  every  particular  case.  All  authorizations  to  act  in 
the  name  or  on  behalf  of  a  government,  federal,  state  or 
municipal,  should  be  in  such  form  that  no  doubt  or  question 
may  exist  as  to  their  extent  or  their  authenticity. 

In  the  clerk's  office  of  every  district  court,  it  would  be 
well  if  there  were  proof  that  the  Corporation  Attorney  had 
in  writing  duly  empowered  the  person  who  served  the  sum- 
mons in  an  action  for  a  penalty,  to  make  such  service. 
Where  such  proof  is  not  of  record  in  the  clerk's  office,  the 
district  court  may  require  that  the  authority  of  the  summons- 
server  shall  be  attached  to  or  else  indorsed  on  the  summons. 
In  other  words,  a  general  authority  to  serve  a  summons  may 
be  proved  by  a  writing  filed  in  the  office  of  the  clerk  of  the 
district  court ;  but  a  special  authority  must  accompany  the 
summons. 

Judgment  affirmed. 
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WILLIAM  J.  BANNERMAN,  Respondent,  against  JOHX  E. 
QUACKENBUSH,  Impleaded  with  Abraham  Quacken- 
bush, Appellant. 

(Decided  April  5th,  1886). 

A  father  and  his  son  were  co-partners  under  a  firm  name  composed  of  the 
name  of  the  father  with  "  &  Son  "  added.  In  the  summons  and  complaint 
in  an  action  against  them  as  such  co-partners,  their  firm  name  only  was 
given  as  the  defendants  in  the  title  of  the  action.  The  father  alone 
appeared,  and  served  an  answer  from  which  it  appeared  that  the  goods 
for  which  the  action  was  brought  were  purchased  by  "defendant's  firm" 
and  that  a  counterclaim  set  up  was  upon  an  indebtedness  to  "  defend- 
ant's said  firm,"  and  made  an  offer  to  allow  judgment  to  be  taken 
"against  him"  for  a  sum  specified  with  interest  and  costs.  At  the  trial, 
the  complaint  was  amended  by  striking  out  the  words  "&  Son"  and 
inserting  instead  thereof  the  name  of  the  son.  Plaintiff  recovered  judg- 
ment against  both  defendants,  but  for  a  sum  no  greater  than  was  offered. 
Held,  that  the  recovery  was  more  favorable  than  the  offer,  and  plaintiff 
was  entitled  to  costs. 

APPEAL  from  an  order  of  the  General  Term  of  the  City 
Court  of  New  York  affirming  an  order  of  the  Special  Term 
of  that  court,  upon  appeal  from  taxation  of  costs  by  the 
clerk. 

The  clerk  had  taxed  costs  in  favor  of  plaintiff  up  to  the 
time  of  the  service  of  a  written  offer  of  judgment,  and  in 
favor  of  defendant  John  E.  Quackenbush  after  such  offer. 
The  Special  Term  directed  full  costs  to  be  taxed  in  favor  of 
plaintiff  against  said  defendant. 

The  action  was  commenced  on  or  about  January  29th, 
1883,  against  "John  E.  Quackenbush  &  Son,"  as  co-partners 
(the  complaint  was  amended  on  the  trial  by  inserting  the 
name  of  Abraham  Quackenbush  as  co-defendant  and  strik- 
ing out  the  words  "  &  Son  ",  see  11  Daly  529),  to  recover 
$533.38  upon  a  co-partnership  indebtedness.  John  E.  was 
the  only  defendant  served  with  the  summons.  He  answered 
separately  and  individually,  setting  up  an  offset  of  $471.61, 
and  served  an  offer  to  allow  judgment  to  be  taken  against 
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himself  for  $65.54,  with  interest  and  costs.  The  plaintiff  did 
not  recover  a  greater  sum  than  was  offered,  but  recovered 
against  both  defendants  as  co-partners.  The  City  Court 
held  that  this  was  a  more  favorable  judgment  than  that 
offered,  because  the  offer  restricted  the  plaintiff  to  the  entry 
of  judgment  against  John  E.  Quackenbush  only.  The  de- 
fendant John  E.  claimed  that  the  offer  authorized  a  judg- 
ment against  both  the  joint  debtors  for  the  sum  mentioned 
in  it. 

From  the  order  of  the  Special  Term  above  mentioned, 
defendant  John  E.  Quackenbush  appealed  to  the  General 
Term  of  the  City  Court,  which  affirmed  the  order  upon  the 
opinion  of  the  court  below ;  and  from  the  order  of  the  Gen- 
eral Term  thereupon  entered,  he  a/gain  appealed  to  this 
court. 

M.  L.  Hollister,  for  appellant. 
Phillips  $  Avery,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
first  sentence  of  section  738  of  the  Code  of  Civil  Procedure 
is  identical  with  section  385  of  the  former  Code,  arid  pro- 
vides :  "  The  defendant  may,  before  the  trial,  serve  upon  the 
plaintiff's  attorney,  a  written  offer  to  allow  judgment  to  be 
taken  against  him  for  a  sum  or  property  or  to  the  effect 
therein  specified,  with  costs."  Under  the  former  Code  it 
was  held  that  one  joint  debtor,  or  one  co-partner,  might 
make  an  offer  that  the  plaintiff  should  take  judgment 
against  the  defendants  jointly  liable,  and  if  he  were  author- 
ized to  make  such  an  offer  by  his  co-defendants,  or  if  there 
were  a  general  appearance  for  all,  or  if  the  offer  were  made 
to  secure  a  bona  fide  creditor,  judgment  might  be  entered 
upon  the  offer  against  all  the  defendants  in  form  and  enforced 
against  their  joint  property  and  against  the  individual  prop- 
erty of  the  defendant  served  (Olwell  v.  McLaughlin,  10  N. 
Y.  Leg.  Obs.  316,  Com.  Pleas  Sp.  T.,  DALY,  J.,  1852; 
approved  in  Bridenbcclwr  v.  Mason,  16  How.  Pr.  203,  207, 
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Supreme  Ct. ;  see  also  Binney  v.  LeG-al,  19  Barb.  592;  1 
Abb.  Pr.  283;  Emery  v.  Emery,  9  How.  Pr.  130). 

It  was  also  held  that  where  one  of  two  defendants  jointly 
indebted  made  an  offer  to  plaintiff  to  take  judgment  against 
him,  and  his  co-defendant  was  in  default  for  want  of  an 
answer,  and  had  not  appeared,  so  that  the  plaintiff  on 
receipt  of  the  offer  might  at  once  enter  judgment  against 
both  defendants,  he  must  accept  it  or  proceed  at  his  peril  as 
to  future  costs  (LaForge  v.  Chilson,  3  Sandf.  752 ;  Briden- 
becker  v.  Mason,  supra). 

The  offer  made  by  defendant  John  E.  Quackenbush  was 
not  within  any  of  the  above  authorities.  His  co-defendant 
was  not  in  default  and  had  not  been  served  with  process, 
and  the  offer  was  not  made  on  behalf  of  the  joint  debtors, 
but  was  an  offer  of  judgment  against  himself  alone.  It  was 
expressly  held  in  Everson  v.  Gehrman  (1  Abb.  Pr.  167, 
Supreme  Ct.  First  Dist.  Gen.  T.,  1854),  that  such  an  offer 
authorized  the  entry  of  judgment  against  the  defendant 
making  the  offer,  but  did  not  authorize  a  judgment  against 
him  and  his  co-partner  as  joint  debtors,  and  a  judgment 
against  both  entered  upon  such  an  offer  was  set  aside  as 
irregular.  If  the  effect  of  an  offer  by  one  of  two  joint  debt- 
ors to  allow  judgment  against  himself  is  to  authorize  an 
individual  and  not  a  joint  judgment,  so  that  the  plaintiff 
cannot  have  execution  against  the  joint  property,  then  it  is 
of  course  an  offer  of  a  less  favorable  judgment  than  that 
which  he  recovers  against  both  joint  debtors  in  form.  This 
was  decided  in  the  case  of  joint  and  several  debtors  where 
two  out  of  four  defendants  offered  to  allow  judgment 
against  themselves  separately  (  Griffiths  v.  De  Forest,  16  Abb. 
Pr.  292,  Supreme  Ct.  Third  Dist.  Gen.  T.,  1862). 

The  Code  of  Civil  Procedure  contains  a  provision  not 
found  in  the  former  Code,  by  which  one  or  more  defendants 
in  an  action  which  can  be  severed  may  make  the  offer  of 
a  separate  judgment.  This  provision  was  inserted  to  cover 
such  cases  as  Griffiths  v.  De  Forest  (last  cited),  where  the 
action  is  brought  against  defendants  jointly  and  severally 
liable,  as  to  whom  the  action  may  be  severed,  and  against 
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whom  separate  judgments  may  be  taken ;  but  it  has  no  ref- 
erence to  actions  against  defendants  whose  liability  is  joint, 
as  in  the  case  of  co-partners  sued  upon  a  co-partnership  debt. 

It  has  been  held  since  the  adoption  of  the  Code  of  Civil 
Procedure  that  there  is  no  authority  for  one  co-partner  to 
make  an  offer  of  judgment  for  the  firm  (  Garrison  v.  Garri- 
son, 67  How.  Pr.  271,  Schenectady  Sp.  T.,  1884),  and  that 
no  offer  by  one  co-partner  is  effectual  without  evidence  that 
the  other  co-partners  approved  or  ratified  it  (  Weed  v.  Berg- 
strasser,  2  Law  Bull.  55 ;  Sp.  T.  First  Dept.,  1880),  the  lat- 
ter decision  following  Bonneys  v.  LeGal  (above  cited). 
But  whether  we  hold  that  an  offer  of  one  joint  debtor  on 
behalf  of  all  is  as  effectual  under  the'  present  Code  as  under 
the  former,  we  must  hold  upon  the  authorities  under  the 
former  Code  that  the  offer  made  by  John  E.  Quackenbush 
to  allow  judgment  against  himself  was  not  an  offer  of  a 
joint  judgment,  and  therefore  not  an  offer  of  as  favorable  a 
judgment  as  plaintiff  finally  obtained  against  him  and  his 
co-partner. 

It  is  urged  that  as  the  summons  and  complaint  did  not 
name  Abraham  Quackenbush  as  defendant,  John  E.  was 
not  bound  to  offer  judgment  against  him  ;  but  it  appeared 
from  the  answer  of  John  E.  that  the  goods  for  which  the 
action  was  brought  were  purchased  by  "  defendant's  firm," 
and  his  counterclaim  was  upon  an  indebtedness  to  "  defend- 
ant's said  firm,"  and  he  knew  therefore  that  if  plaintiff 
recovered  it  would  be  against  the  firm,  and  that  a  judgment 
against  one  partner  would  not  be  as  favorable  as  a  judgment 
against  all,  and  he  was  bound  to  make  an  offer  that  would 
embrace  all  the  members  of  the  firm,  whether  they  were 
named  in  the  summons  and  complaint  or  not. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

LAEREMOBE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Order  affirmed,  with  costs. 
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HUDSON  G.  BOTTUM  et  «£.,  Respondents,  against  JOSEPH  S. 
MOORE,  Appellant. 

(Decided  April  5th,  1886). 

In  an  action  upon  an  account  stated,  the  answer  set  up  an  agreement 
between  plaintiffs  and  defendant  that  the  balance  of  the  account  should 
be  paid  "in  installments  from  time  to  time  as  the  defendant  found  it 
convenient  to  him  to  pay  the  same;  and  that  he  should  be  allowed  a  rea- 
sonable time  within  which  to  make  such  payments."  Held,  that  this 
was  an  agreement  to  pay  within  a  reasonable  time;  and  the  question 
what  was  a  reasonable  time  did  not  depend  upon  the  ability  of  the  de- 
fendant to  make  the  payment,  and,  there  being  no  dispute  as  to  the  facts, 
it  was  a  question  of  law  which  should  not  be  submitted  to  the  jury. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  to  recover  -$1,827,  balance  due 
plaintiffs  for  losses  incurred  in  transactions  in  grain  and 
corn  speculations  conducted  by  them  for  defendant.  The 
complaint  alleged  an  account  stated  on  February  6th,  1883, 
with  balance  of  $6,693  found  due  to  plaintiffs.  The  answer 
sets  up :  1.  That  defendant  agreed  to  pay  the  said  balance 
of  $6,693  on  representations  of  plaintiffs  that  the  transac- 
tions set  forth  in  the  account  were  actual  transactions ;  and 
that  it  was  agreed  between  him  and  plaintiffs  that  he  was  to 
pay  the  said  balance  "  in  installments  from  time  to  time  as 
the  defendant  found  it  convenient  to  him  to  pay  the  same, 
and  that  he  should  be  allowed  a  reasonable  time  within 
which  to  make  such  payments."  2.  That  the  said  account 
was  untrue,  and  did  not  represent  any  actual  transactions. 
3.  That  the  transactions  out  of  which  the  indebtedness 
arose  were  mere  wagers  on  the  future  market  price,  and  no 
actual  sale  and  delivery  of  the  grain  and  other  merchandise 
was  intended  by  the  parties. 
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At  the  trial,  the  jury  found  a  verdict  for  plaintiffs.  A 
motion  by  defendant  for  a  new  trial  was  denied,  and  judg- 
ment for  plaintiffs  was  entered  on  the  verdict.  From  the 
judgment  and  the  order  denying  a  motion  for  a  new  trial 
defendant  appealed  to  the  General  Term  of  the  City  Court, 
by  which  both  were  affirmed,  and  from  this  decision  defend- 
ant again  appealed  to  this  court. 

A.  J.  Dittenhoefer,  for  appellant. 
W.  S.  Logan,  for  respondents. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above]. — The 
plaintiffs  made  out  their  cause  of  action  upon  an  account 
stated.  They  were  only  required  to  show  that  the  account 
had  been  delivered  and  retained  without  objection,  or  to 
show  such  circumstances  as  justify  an  inference  of  assent 
to  it  (Stenton  v.  Jerome,  54  N.  Y.  480  ;  Quincey  v.  Young, 
63  N.  Y.  370, 377).  The  plaintiffs  proved  a  written  promise 
of  defendant  and  acknowledgment  of  indebtedness  to  the 
amount  claimed,  and  the  deposition  of  plaintiff  Bottum 
proved  the  delivery  of  an  account.  The  answer  alleged  the 
presentation  of  the  account  and  the  promise  to  pay  in  in- 
stallments as  convenient,  and  the  agreement  that  defendant 
should  be  allowed  a  reasonable  time  within  which  to  make 
the  payments.  The  account  stated  was  thus  admitted.  The 
admission  must  be  taken  of  course  with  the  qualification 
stated  in  the  answer. 

Conceding  that  the  plaintiffs  agreed  to  receive  the  balance 
from  defendant  in  installments  when  convenient,  and  that 
he  should  have  a  reasonable  time  to  pay,  the  plaintiffs  were 
entitled  to  judgment,  because  no  defense  under  this  agree- 
ment was  made  out.  An  agreement  that  the  debtor  shall 
pay  when  convenient  is  an  agreement  to  pay  within  a  rea- 
sonable time  (Howes  v.  Woodruff,  22  Wend.  640).  The 
question  as  to  what  is  reasonable  time  is  a  question  of  law 
unless  the  facts  are  disputed  (Roth  v.  Buffalo  £c.  R.  R.  Co., 
34  N.  Y.  548).  There  were  no  disputed  facts  in  this  case. 
VOL.  XIII— 30 
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There  was  no  evidence  offered  by  defendant  to  show  that 
he  had  not  had  a  reasonable  time  within  which  to  pay  the 
balance.  It  appeared  that  the  account  was  settled  on  Feb- 
ruary 6th,  1883 ;  that  the  first  installment  of  $2,000  was  paya- 
ble in  one  month,  or  March  6th,  1883 ;  that  the  action  was 
not  commenced  for  a  year  after  the  latter  date ;  that  defend- 
ant had  made  payments  as  follows :  February  9th,  1883,  $500, 
March.  9th,  1883,  $1,500,  May  17th,  1883,  $500,  July  3d,  1883, 
$500,  October  18th,  1883,  $250,  December  15th,  1883,  $300, 
and  January  12th,  1884,  $1,500,  the  last  payment  being  in 
three  notes,  two  of  which  had  not  matured  at  the  commence- 
ment of  the  action.  The  total  amount  paid  in  eleven  months 
was  $5,050  on  the  said  balance  of  $6,693.  The  action  was 
commenced  about  March  19th,  1884.  The  defendant,  when 
asked  why  he  had  not  paid  the  balance,  testified  in  sub- 
stance that  it  was  because  the  balance  represented  the  plaint- 
iffs' commission,  and  he  thought  they  were  not  entitled  to 
it,  as  he  believed  he  had  been  dealing  with  them  as  princi- 
pals ;  he  also  stated  that  it  was  not  convenient,  having  paid 
the  sum  he  had  paid  already,  and  that  his  losses  of  $11,000 
crippled  him,  and  he  could  not  afford  to  pay  it.  The  only 
grounds  for  refusing  to  pay  were,  1st.  Because  he  believed 
he  did  not  owe ;  and  2d.  Because  he  had  not  the  money. 
The  first  must  be  disregarded ;  as  to  the  second,  it  was  no 
defense.  The  defendant's  ability  to  pay  had  nothing  to  do 
with  the  question  of  reasonable  time.  The  agreement  be- 
tween the  parties,  as  set  up  in  the  answer,  was  not  an  agree- 
ment for  defendant  to  pay  when  he  was  able.  Such  an 
agreement  must  be  alleged  and  proved,  and  when  proved 
the  burden  rests  on  the  plaintiff  to  show  defendant's  ability 
to  pay  (Ttbo  v.  Jtobinson,  100  N.  Y.  27).  No  'such  agree- 
ment was  pretended  in  this  case. 

What  is  a  reasonable  time  within  which  to  pay  a  sum  of 
money  depends  upon  the  circumstances  of  the  case,  but 
does  not  depend  upon  the  ability  of  the  debtor  to  earn  or 
make  the  money.  It  has  been  said  that  the  law  presumes 
that  the  debtor  does  not  require  more  than  a  business  day 
to  pay  a  sum  of  money  which  he  has  contracted  to  pay 
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( JONES,  J.,  in  New  Haven  $c.  Co.  v.  Quintard,  6  Abb.  Pr. 
N.  S.  128).  Of  course  in  a  case  like  the  present,  more  is 
meant  by  reasonable  time  than  is  usually  understood  by  pay- 
ment in  the  ordinary  course  of  business.  In  the  case  of 
Howes  v.  Woodruff  (cited  above),  it  is  said  that  where  the 
agreement  is  to  pay  within  a  reasonable  time,  payment  is  not 
due  on  demand ;  and  in  that  case,  which  was  an  action  to 
recover  $340.35,  the  court  could  not  say  that  more  than  a 
month  or  two  was  reasonable  or  necessary  to  pay  so  small  a 
sum.  The  nature  of  the  transactions  between  the  parties, 
their  magnitude,  and  the  course  of  dealing,  particularly  as  to 
cash  payments,  furnish  a  guide  in  every  case.  In  this  case, 
for  instance,  we  have  speculations  on  one  account,  viz. : 
"  May  wheat,"  to  the  amount  of  over  $76,000  purchases, 
and  over  $82,000  sales  in  the  period  of  a  little  over  a  month, 
and  in  lard,  corn  and  pork  to  the  amount  of  nearly  $8,000 
purchases,  with  cash  payments  by  defendant  in  three  months 
aggregating  $5,392.50.  Now,  when  a  balance  between  the 
parties  is  struck,  and  $6,693  is  found  due,  and  when  pay- 
ments on  account  thereof  to  the  amount  of  $5,050  are  made 
in  eleven  months  at  the  intervals  above  stated,  it  cannot  be 
said,  that  for  the  payment  of  the  balance  sued  for,  $1,827.99, 
two  months'  time,  which  was  the  period  that  elapsed  be- 
tween the  last  payment  and  the  commencement  of  the 
action,  was  not  a  reasonable  time.  The  City  Court  held 
that  it  was,  and  we  cannot  reverse  the  judgment  on  that 
point.  The  exceptions  on  this  branch  of  the  case  were  to 
rulings  of  the  trial  judge,  that  an  agreement  to  pay  when 
convenient  was  void,  and  that  the  money  became  due  im- 
mediately, and  that  the  agreement  for  time  was  without 
consideration  and  void.  None  of  these  rulings  injured  the 
defendant,  any  more  than  the  refusal  to  charge  the  jury  that, 
if  they  found  the  agreement  to  be  that  defendant  was  to 
pay  when  convenient,  the}*  must  find  for  defendant.  There 
was  no  question  to  submit  to  the  jury  on  the  agreement  as 
to  payments.  There  was  no  conflict  or  dispute  of  fact  as 
to  reasonable  time ;  it  was  a  question  of  law,  as  has  been 
stated  above,  for  the  court,  and  it  would  have  been  error  to 
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submit  it  to  the  jury  (Hedges  v.  Hudson  River  R.  R.  Co., 
49  N.  Y.  223).  As  it  was  a  question  for  the  judge  at  trial 
term  to  decide,  he  did  practically  decide  it  by  refusing  to 
submit  it  to  the  jury.  Whatever  reason  he  may  have  given, 
his  course  was  proper.  The  affirmance  of  the  judgment 
and  of  the  order  refusing  a  new  trial  by  the  General  Term, 
puts  the  decision  of  the  City  Court  beyond  a  doubt. 

The  trial  judge  did  not  err  in  refusing  to  hold  or  charge 
that  the  transactions  between  plaintiffs  and  defendant  were 
void,  as  being  in  violation  of  the  statute  against  gaming  and 
betting.  He  submitted  to  the  jury  the  question  whether 
the  parties  intended  to  deliver  the  merchandise  bought  and 
sold,  in  good  faith.  The  plaintiffs  swore  that  they  trans- 
mitted the  defendant's  orders  to  Chicago,  where  the  sales 
and  purchases  were  made  in  the  Chicago  Board  of  Trade, 
and  that  they  acted  as  brokers  for  defendant.  The  plaint- 
iffs' evidence  required  this  question  to  be  submitted  to  the 


The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


JAMES  HENNESSEY,  Respondent,  against  PATRICK  FAR- 
RELLY, Impleaded  with  Alicia  Flynn  et  aZ.,  Appellant. 

(Decided  April  5th,  1886). 

Evidence  of  a  lawyer  of  another  state,  as  to  what,  in  the  opinion  of  law- 
yers there,  should  be  the  construction  of  a  statute  of  that  state,  is  not 
admissible  where  the  language  of  the  statute  is  plain  and  there  is  no 
decision  by  the  courts  of  the  state  upon  the  point  in  controversy. 

Defendants  executed,  in  New  Jersey,  a  certificate  and  articles  of  partner- 
ship for  the  formation  of  a  limited  partnership  under  the  laws  of  that 
state,  and  the  special  partner  drew  and  delivered  to  the  general  partners 


NEW  YORK— APRIL,  1886.  469 

Hennessey  r.  Farrelly. 

his  check  upon  a  bank  for  the  amount  he  had  agreed  to  contribute  to 
the  capital.  The  check  was  not  in  fact  paid,  but,  about  a  month  after- 
wards, was  returned  to  him  by  the  firm,  and  he  then  gave  a  new  check 
for  a  larger  sum,  being  the  amount  of  his  contribution  to  the  capital  and 
the  amount  of  a  loan  which,  by  the  co-partnership  articles,  he  had 
agreed  to  obtain  for  the  firm;  and  this  check  was  deposited  in  bank  and 
paid  to  the  credit  of  the  firm.  Held,  that  there  had  been  no  "actual 
cash  payment "  of  capital  by  him  upon  the  formation  of  the  co-partner- 
ship, as  was  required  by  the  New  Jersey  statute  authorizing  limited 
partnerships,  and  that  he  was  liable  to  creditors  of  the  firm  as  a  general 
partner. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  rendered  by  direction 
of  the  court  and  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  for  goods  sold  and  delivered  by 
plaintiff  to  defendants  as  co-partners  under  the  firm  name 
of  A.  &  K.  Flynn.  The  firm  was  composed  of  Alicia 
Flynn,  Kitty  Flynn  and  Patrick  Farrelly.  Defendant  Far- 
relly served  an  answer  setting  up  as  a  defense  that  he  was  a 
special  partner  under  an  agreement  and  certificate  of  limi- 
ted partnership  between  him  and  his  co-defendants,  made  in 
New  Jersey,  in  accordance  with  the  laws  of  that  state. 

At  the  trial,  it  appeared  from  evidence  on  the  part  of  the 
defense,  which  was  undisputed,  that,  on  or  about  the  24th 
day  of  February,  1883,  all  the  defendants,  in  the  State 
of  New  Jersey,  executed  a  certificate  and  articles  of  co- 
partnership for  the  formation  of  a  limited  co-partnership 
under  the  laws  of  that  state ;  that  immediately  afterwards, 
and  before  the  affidavit  of  the  general  partner  to  the  pay- 
ment of  the  capital  in  cash,  required  by  the  New  Jersey 
statute  to  be  filed,  was  made,  defendant  Farrelly  drew  his 
check  upon  a  bank  in  the  City  of  New  York  to  the  order  of 
the  firm,  for  the  sum  of  $2,500,  the  amount  of  his  contribu- 
tion to  the  capital,  and  delivered  it  to  one  of  the  general 
partners ;  that  he  had  sufficient  funds  in  the  bank  out  of 
which  the  bank  would  have  paid  the  check  on  presentation  at 
any  time  from  that  day  to  the  commencement  of  the  action  ; 
that  the  check  was  not  used  or  paid,  and,  more  than  a 
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month  afterwards,  was  returned  to  defendant  Farrelly  by 
the  business  agent  of  the  firm,  and  in  exchange  for  it  de- 
fendant Farrelly  gave  to  the  agent  a  new  check  for  $5,000, 
being  the  amount  of  his  contribution  to  the  capital,  $2,500, 
and  the  amount  of  the  loan  of  $2,500,  which,  under  the 
partnership  agreement,  he  was  to  procure  for  the  firm  ;  and 
that  this  check  was  deposited  in  the  bank  to  the  credit  of 
the  firm,  and  was  paid,  and  was  the  first  cash  received  by 
the  firm  from  Farrelly. 

The  statutes  of  New  Jersey  authorizing  limited  partner- 
ships were  given  in  evidence,  and  contained  the  following 
provisions  : 

"  Section  2.  That  such  partnership  may  consist  of  one  or 
more  persons,  who  shall  be  called  general  partners  .  .  .  and 
of  one  or  more  persons  who  shall  contribute,  in  actual  cash 
payments,  a  specific  sum  as  capital  to  the  common  stock," 
&c. 

"  Section  7.  An  affidavit  of  a  general  partner  shall  be 
filed  stating  that  the  sums  specified  in  the  certificate  to 
have  been  contributed  by  each  of  the  special  partners  to 
the  common  stock  have  been  actually  and  in  good  faith  paid 
in  cash." 

"  Section  8.  ...  And  if  any  false  statements  be  made  in 
such  certificate  or  affidavit,  all  the  persons  interested  in 
such  partnership  shall  be  liable  for  all  the  engagements 
thereof  as  general  partners." 

The  court  directed  the  jury  to  find  a  verdict  for  plaintiff. 
A  motion  by  defendant  for  a  new  trial  was  denied,  and 
judgment  for  plaintiff  was  entered  on  the  verdict.  From 
the  judgment  and  from  the  order  denying  his  motion  for  a 
new  trial,  defendant  Farrelly  appealed  to  the  General  Term 
of  the  City  Court,  by  which  both  were  affirmed ;  and  from 
the  decision  of  the  General  Term  he  again  appealed  to  this 
court. 

Leon  Abbett,  for  appellant. 
W.  C.  Beecher,  for  respondent. 
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,  VAN  HOESEX,  J. — It  has  often  been  decided  that  ex- 
perts may  prove,  not  only  the  unwritten  law,  but  also  the 
construction  given  to  the  statutes,  of  a  foreign  state.  They 
may  refer  to  the  decisions  of  courts,  and  to  the  statutes 
themselves,  to  aid  their  recollection,  but  it  is  upon  their 
testimony  as  to  what  the  law  of  the  foreign  state  really  is, 
that  the  courts  of  England,  and  the  courts  of  some  of  the 
states  of  the  American  Union,  rely  (Wharton  on  Evi- 
dence §  308  &  note  2,  citing  cases ;  Phillips  on  Evidence, 
c.  V.  §  IV.  Vol.  2  p.  428,  Cowen,  Hill  &  Edwards'  notes ; 
Trlmby  v.  Vignier,  6  Carr.  &  P.  25 ;  Wilson  v.  Smith,  5  Yer- 
ger  399 ;  Nelson  v.  Bridport,  8  Beav.  527  ;  Cocks  v.  Purday, 
2  Carr.  &  K.  269). 

Where  the  statute  law  of  a  foreign  state  is  difficult  of 
ascertainment ;  where,  for  instance,  there  have  been  many 
alterations  of  a  statute,  which  make  it  almost  impossible  to 
determine  which  of  its  original  provisions  have  been  repealed 
by  implication  or  otherwise,  or  what  provisions  have  been 
modified  to  a  greater  or  a  less  degree,  or  where  the  deci- 
sions of  the  foreign  courts  construing  the  statute  are  con- 
flicting or  obscure,  I  know  of  no  reason  why  the  courts  of 
New  York  should  not  avail  themselves  of  the  aid  that  might 
l>e  afforded  by  the  oral  testimony  of  foreign  jurists  as  to 
what  they  consider  to  be  the  final  result  of  the  adjudications 
of  the  foreign  courts  upon  the  statute  and  the  amendments 
that  have  been  made  to  it.  Our  rule  requires  that  the  stat- 
utes themselves  and  the  reports  of  the  decisions  of  the  for- 
eign courts  construing  them  shall  be  produced  and  offered 
in  evidence,  when  a  party  wishes  to  avail  himself  of  them 
(Code  Civ.  Pro.  §  942 ;  Tonlando  v.  Lachenmeyer,  6  Abb.  Pr. 
N.  S.  215),  but  yet  I  can  see  no  objection  to  the  courts  of 
this  state  getting  such  light,  when  they  feel  that  they 
require  it,  as  the  testimony  of  experts  may  throw  upon  the 
dark  places  in  a  foreign  statute.  These  observations  are 
obiter,  for  the  case  that  I  have  supposed  is  not  the  case 
before  us.  Here  the  language  of  the  statute  is  plain,  and 
the  counsel  for  the  defendant  and  appellant  frankly  admits 
that  there  has  been  no  decision  by  the  Supreme  Court  of 
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New  Jersey  upon  the  point  in  controversy.  The  defendant 
sought  to  prove  by  Mr.  Lum,  of  the  New  Jersey  bar,  what,  * 
in  the  opinion  of  lawyers  in  New  Jersey,  should  be  the  con- 
struction of  the  plain  and  clear  language  of  a  New  Jersey 
statute.  The  statute  itself  had  been  introduced  in  evidence. 
The  testimony  offered  would  have  had  no  force  or  author- 
ity in  New  Jersey,  nor  would  it  have  been  any  evidence  of 
what  the  courts  of  that  state  Avould  decide  when  the  ques- 
tion should  be  presented  to  them  for  decision.  It  was  im- 
material. 

As  to  whether  or  not  the  defendant's  check  was  an 
actual  payment  in  cash  of  two  thousand  five  hundred  dol- 
lars towards  the  common  stock  of  the  limited  partnership, 
not  much  need  be  said.  Suppose  that  the  check  had 
never  been  presented  for  payment,  would  any  one  contend 
that  the  defendant  had  actually  paid  anything?  Until  the 
check  had  been  collected,  he  had  parted  with  nothing,  for 
he  still  had  control  of  the  fund  upon  which  the  check  was 
drawn$  and  could  do  with  it  as  he  pleased.  If  he  had  given 
Ids  due-bill,  which  was  never  paid  because  never  presented, 
would  any  one  contend  that  the  due-bill  was  a  payment  in 
cash,  even  if  the  most  indubitable  evidence  were  given  that 
he  was  ready,  able  and  willing  to  pay  in  cash  whenever  it 
might  be  presented? 

This  is  not  a  case  between  debtor  and  creditor,  and  it  is 
foreign  to  the  question  to  argue  that  it  is  in  the  power  of  a 
creditor  to  accept  a  check  in  absolute  discharge  of  a  debt. 
There  is  never  any  presumption  that  it  is  taken  in  payment, 
but,  on  the  contrary,  the  implication  is  that  it  is  only  to  be 
regarded  as  payment,  if  cashed  (Daniell  on  Negotiable 
Instruments  §  1623).  If  the  case  were  between  the  firm  of 
A.  &  K.  Flynn  as  creditor,  and  Farrelly  as  the  debtor,  there 
would  be  no  presumption  that  the  check,  un cashed,  was 
absolute  payment  of  his  stipulated  contribution  to  the  com- 
mon stock.  Can  it  be  that  there  is  such  a  presumption 
when  the  law  positively  forbids  the  acceptance  of  anything 
but  actual  cash  in  payment  of  the  contribution  ? 

If  the  check  had  been  paid  promptly  and  in  the  regular 
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course  of  business,  after  its  delivery  by  Farrelly  to  Flynn, 
the  court  would  not  be  astute  in  sifting  the  evidence,  in 
order  to  discover  whether  by  some  possibility  the  affidavit 
of  the  general  partner  was  not  made  and  filed  a  fraction  of 
a  day  in  advance  of  the  presentation  of  the  check  at  the 
bank.  But  here  it  appears  that  the  check  was  never  paid 
at  all.  After  the  lapse  of  more  than  a  month,  it  was  re- 
turned to  Farrelly,  who  gave  another  check  for  a  larger 
amount  to  Flynn.  If  the  delivery  of  the  first  check  to 
Flynn  was  a  payment  in  cash,  then  when  Farrelly  gave  him 
the  second  check  he  paid  his  contribution  a  second  time ; 
and  yet  the  firm  never  received  Farrelly's  contribution 
more  than  once,  and  that  was  more  than  a  month  after  the 
firm  began  business.  As  between  Farrelly  and  the  Flynns, 
the  failure  of  the  bank,  whilst  the  check  was  in  the  hands 
of  the  latter,  might  have  operated  as  a  payment  of  Farrelly's 
contribution  ;  but  not  as  between  Farrelly  and  the  creditors 
of  the  firm.  The  cash  had  not  actually  reached  the  treas- 
ury of  the  firm,  and,  therefore,  Farrelly  could  not  have 
escaped  liability  to  the  firm's  creditors. 

The  judgment  should  be  affirmed,  with  costs. 

LARREMORE,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


WILLIAM  LESSELS  et  aL,  Appellants,  against  GEORGE  A. 
FARNS  WORTH,  Respondent. 

(Decided  April  5th,  1886). 

Under  the  statute  giving  livery  stable  keepers  the  right  to  detain  horses 
until  all  charges  for  their  keep  or  board  are  paid  (L.  1872  c.  498,  as 
amended  by  L.  1880  c.  145),  where  horses  in  the  stable  of  a  livery  stable 
keeper  are  sold,  he  is  entitled  to  a  reasonable  time,  after  demand  by  the 
purchasers  and  notice  of  the  purchase  to  perfect  his  lien  by  serving  the 
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notice  in  writing  required  by  the  statute,  and  he  is  not  estopped  from 
asserting  such  lien  against  the  purchasers,  where  the  purchase  price  was 
paid  before  notice  to  him  of  the  sale. 

APPEAL  by  plaintiffs  from  an  order  of  the  General  Term 
of  the  City  Court  of  New  York,  reversing  a  judgment  of 
that  court  entered  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

The  action  was  brought  for  the  conversion  of  three  horses. 
The  defendant,  a  livery  stable  keeper,  claimed  a  lien  upon 
the  horses  for  their  keep  from  February  to  June,  1884,  in- 
clusive, under  a  contract  with  the  owner,  D.  M.  Walduck, 
from  whom  plaintiffs  purchased  said  horses  on  June  llth, 
1884. 

It  appeared  from  the  evidence  that  the  defendant  was 
notified  of  the  sale  to  the  plaintiffs  on  June  15th,  1884,  and 
that  he  did  not  give  the  notice  of  lien  required  by  the  stat- 
ute until  July  2nd,  1884. 

At  the  trial  the  court  directed  the  jury  to  find  a  verdict 
for  plaintiffs,  and  judgment  for  plaintiffs  was  entered  upon 
the  verdict.  From  the  judgment  defendant  appealed  to  the 
General  Term  of  the  City  Court,  which  reversed  the  judg- 
ment and  ordered  a  new  trial ;  and  from  the  judgment  en- 
tered upon  this  decision  plaintiffs  appealed  to  this  court. 

Arthur  J.  Delaney,  for  appellants. 
Jacobs  Brothers,  for  respondent. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above]. — 
According  to  the  provisions  of  the  statute  which  gives  to 
livery  stable  keepers  the  right  to  detain  horses  until  all 
charges  for  their  keep  or  board  are  paid,  no  lien  is  acquired 
and  no  right  of  detention  accrues  until  notice  in  writing  of 
the  amount  of  such  charges  and  of  the  intention  to  detain 
the  animals  is  first  given  to  the  owner  (L.  1872  c.  498,  as 
amended  by  L.  1880  c.  145). 

The  question  arising  in  this  case  is,  whether  the  right  to 
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such  lien  is  cut  off  by  a  sale  of  the  animals  before  the  stat- 
utory notice  is  given.  If  the  answer  to  the  question  be  in 
the  affirmative,  then  the  statutes  giving  the  right  to  the  lien 
are  of  little  practical  benefit  to  the  persons  for  whose  pro- 
tection they  were  enacted.  It  is  true  that  the  Hvery  stable 
keeper  might  serve  upon  the  owner  daily  notices  of  lien,  and 
in  that  way  only  could  possible  loss  be  avoided  ;  but  a  rea- 
sonable construction  of  the  law  does  not  require  such  an 
extraordinary  proceeding  to  obtain  the  advantages  promised 
by  the  statute  (JEckliard  v.  Donohue,  9  Daly  214). 

In  the  case  cited,  where  the  owner  brought  an  action  of 
replevin  against  the  livery  stable  keeper  for  wrongful  deten- 
tion of  a  horse,  it  appeared  that  the  notice  of  lien  was  not 
served  until  after  demand  of  the  animal  and  refusal  to  de- 
liver. It  was  held  that  the  livery  stable  keeper  had  a  rea- 
sonable time  after  the  demand  to  make  up  the  account  of 
his  charges  and  serve  it  with  the  statutory  notice.  If  this 
clecision  be  correct,  it  ought  to  cover  the  case  now  under 
consideration,  for  it  holds  in  effect  that  the  service  of  the 
statutory  notice  of  lien  relates  back  so  as  to  make  lawful  a 
refusal  to  deliver,  which  refusal,  without  a  lien  to  sustain 
it,  would  certainly  be  unlawful  against  the  owner  as  well  as 
against  a  purchaser. 

The  reason  given  by  the  court  was  that,  the  statute  being 
remedial,  a  construction  must  be  given  it  which  would  aid 
its  enforcement ;  that  as  its  provisions  require  not  only 
notice,  but  an  account  of  the  charges,  where  the  account 
ran  over  a  period  of  several  months,  and  the  livery  stable 
keeper  might  not  be  prepared  on  the  instant  of  demand  to 
hand  the  debtor  the  bill  of  charges  and  notice,  it  would  be 
in  the  power  of  the  latter,  if  unscrupulous,  to  cut  off  the 
lien  altogether  by  a  sudden  demand.  In  like  manner  it 
would  be  in  the  power  of  an  unscrupulous  debtor,  by  a  sale 
of  the  animals,  to  cut  off  the  lien,  unless  after  demand  by 
the  purchaser  the  keeper  had  a  reasonable  time  to  serve  his 
notice  and  bill  of  charges,  and  I  think  we  are  bound  to 
construe  the  statute  so  as  to  secure  in  every  case,  and  under 
all  circumstances,  where  innocent  third  parties  will  not 
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suffer,  the  benefit  of  the  law  to  persons  it  was  intended  to 
protect. 

See  cases  under  the  act  giving  a  lien  to  boarding  house 
keepers  in  Much  v..  O'Hara  (9  Daly  361). 

The  purchasers  will  not  suffer  by  holding  in  this  case  that 
after  their  demand  and  notice  of  purchase  the  stable  keeper 
had  a  reasonable  time  in  which  to  perfect  his  lien.  The 
horses  were  in  his  stable,  and  that  is  all  the  notice  of  lien 
Avhich  in  any  case  a  third  party  can  have.  No  record  is 
made  of  the  lien,  as  is  suggested  by  Chief  Justice  Me  AD  AM, 
in  Ogle  v.  King  (City  Court,  July,  1884),  and  the  possession 
of  the  animals  by  the  stable  keeper  is  constructive  notice  of 
the  right  to  the  lien. 

The  decision  of  the  Supreme  Court,  in  Jackson  v.  Kasseall 
(30  Hun  230),  does  not  conflict  with  this  view.  It  was  held 
there  that  the  rights  of  a  mortgagee  having  a  chattel  mort- 
gage on  the  horses  were  superior  to  the  lien  of  a  livery  sta- 
ble keeper,  but  the  facts  of  the  case  show  that  the  charges 
for  keep  which  were  the  subject  of  the  lien  were  not  incurred 
until  after  the  mortgage  was  given,  that  in  fact  the  stable 
keeper  boarded  a  horse  which  was  already  subject  to  a  mort- 
gage lien. 

There  was  no  estoppel  in  this  case  because  the  plaintiffs 
had  paid  for  the  horses  before  they  notified  the  defendant  of 
the  sale.  The  failure  of  defendant  then  to  assert  his  lieu 
did  not  injure  nor  affect  the  plaintiffs  ( Graham  v.  Fitzger- 
ald, 4  Daly  178). 

The  order  should  be  affirmed  and  judgment  in  favor  of 
defendant  entered  upon  the  stipulation,  with  costs. 

LARREMORE,  Ch.  J.,  and  VAN  HOESEN,  J.,  concurred. 
Order  affirmed,  with  costs. 
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ZACHARIAH  E.  SIMMONS,  Appellant,  against  CHARLES  H. 
MURRAY,  Respondent. 

(Decided  May  3rd,  1886). 

Actions  brought  against  all  the  members  of  a  co-partnership  were  compro- 
mised by  the  payment  of  money  of  the  co-partnership,  which  was  charged 
to  three  of  the  partners  in  equal  shares.  After  the  partnership  had  been 
dissolved  and  its  accounts  had  been  settled,  plaintiff,  who  was  one  of  the 
three  copartners,  brought  an  action  against  another  of  them  to  recover 
his  own  share  of  the  money  so  paid,  alleging  in  his  complaint  that  it  was 
paid  "against  the  wish  and  protest  of  the  plaintiff,"  and  that  the  share 
charged  to  his  account  was  so  charged  "  improperly,  unlawfully  and 
against  the  protest  of  this  plaintiff."  He  testified  that  defendant  had 
told  him  of  the  arrangement  for  the  payment,  and  asked  him  not  to  in- 
terfere with  it,  as  no  money  of  his  would  be  taken  to  pay  it,  and  said  if 
any  was  taken  he  would  see  that  it  was  returned.  Held,  that  the  com- 
plaint showed  that  defendant  was  sued  as  a  partner  and  not  as  an  indi- 
vidual, and  that  the  recovery  was  sought  by  reason  of  acts  performed  in 
the  partnership  relation;  that  the  evidence  did  not  show  any  liability  in 
such  a  suit,  and  the  complaint  should  be  dismissed;  and  that  it  was  be- 
yond the  discretionary  power  of  the  court,  by  an  amendment  of  the 
pleadings,  to  permit  plaintiff  to  allege  and  prove  an  express  contract 
between  the  parties  and  establish  a  cause  of  action  against  defendant 
individually. 

An  order  denying  a  motion  for  a  new  trial,  made  on  the  ground  of  surprise 
by  reason  of  illness  of  counsel  during  the  trial,  should  not  be  reversed 
on  appeal,  where  it  does  not  appear  upon  the  record  that  his  illness  was 
so  severe  as  to  have  seriously  affected  his  faculties. 

APPEALS  from  a  judgment  of  this  court  entered  upon 
the  dismissal  of  a  complaint  at  the  trial  and  from  an  order 
denying  a  motion  for  a  new  trial. 

John  Graham,  for  appellant. 
William  (r.  Wilson,  for  respondent. 

LARREMORE,  Ch.  J. — On  the  1st  of  January,  1869,  the 
firm  of  Howard,  Simmons  &  Co.  was  formed,  consisting  of 
the  plaintiff,  the  defendant,  one  Charles  T.  Howard  and  one 
John  A.  Morris.  Thereafter  several  actions  were  commenced 
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against  the  members  of  said  firm  by  one  Henry  Colton,  in 
which  he  made  a  claim  against  said  co-partnership  by  reason 
of  certain  matters  which  arose  before  its  formation.  At 
some  time  during  the  year  1871  said  actions  were  com- 
promised and  settled  by  the  payment  of  $36,000  to  said 
Colton  and  $2,000  to  his  attorney.  This  money  was  taken 
from  the  partnership  funds  of  Howard,  Simmons  &  Co., 
and  charged  in  equal  third  parts  to  the  accounts  of  Morris, 
Simmons  and  Murray  respectively,  it  having  been  agreed  as 
between  the  partners  upon  the  organization  of  the  firm  that 
said  Howard  should  not  be  liable  upon  any  of  the  claims  of 
the  class  set  up  by  said  Henry  Colton.  Plaintiff  testifies 
that  he  had  a  conversation  with  defendant  in  December, 
1871,  about  the  moneys  that  were  to  be  paid  to  Colton  ; 
that  "  he  (defendant)  told  me  they  had  made  an  arrange- 
ment or  were  about  to  make  an  arrangement  with  Mr.  Col- 
ton for  the  payment  in  satisfaction  of  this  claim  and  asked 
me  not  to  interfere  with  it,  as  no  money  of  mine  would  be 
taken  to  pay  it,  and  said  if  any  was  taken  he  would  see 
that  it  was  returned  to  me." 

If  plaintiff  had  assented  to  the  arrangement  so  proposed 
by  defendant,  and  this  action  had  been  brought  on  the  theory 
of  defendant's  personal  and  sole  liability  by  reason  of  an 
express  contract  between  the  parties,  his  cause  of  action 
would  have  been  apparent.  In  Crater  v.  Bininger  (45  N. 
Y.  545),  it  is  held  that  "  one  partner  may  sue  another  at 
law  in  respect  of  a  debt  arising  out  of  a  partnership  transac- 
tion, if  the  obligation  or  contract,  though  relating  to  the 
partnership  business,  is  separate  and  distinct  from  all  other 
matters  in  question  between  the  partners,  and  can  be  deter- 
mined without  going  into  the  partnership  accounts 

that  one  partner  can  maintain  an  action  against  his  co-part- 
ner upon  an  express  promise,  although  connected  with  the 
partnership  business"  (See  also  Townsend  v.  Goewey,  19 
Wend.  424,  429  ;  Halliday  v.  Carman,  6  Daly  422  ;  Torrey 
v.  Twombly,  57  How.  Pr.  150). 

But  the  case  contains  no  proof  of  an  express  contract  of 
this  nature,  for,  although  defendant  is  said  to  have  made  the 
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above  proposition,  it  does  not  appear  from  the  evidence  that 
plaintiff  assented  to  it.  On  the  contrary,  the  complaint 
avers  that  the  money  was  paid  to  Colton  out  of  funds  of 
the  firm  "  against  the  wish  and  protest  of  the  plaintiff 
herein,"  and  that  the  share  thereof  charged  to  plaintiff's 
account.was  so  charged  "  improperly,  unlawfully  and  against 
the  protest  of  this  plaintiff ; "  moreover,  the  statement  of 
plaintiff's  counsel  that,  by  reason  of  defendant's  having 
neglected  to  plead  defect  of  parties,  the  action  stands  "  ex- 
actly as  if  it  had  been  brought  against  Murray,  Morris  and 
Howard,"  shows  that  defendant  is  sued  as  a  partner  and  not 
as  an  individual,  and  that  the  recovery  was  sought  by  reason 
of  acts  performed  in  the  partnership  relation. 

On  the  theory  of  partnership  liability  the  evidence  estab- 
lishes that  the  suits  brought  by  Colton  were  pending  against 
all  the  members  of  the  firm,  including  plaintiff ;  that  they 
were  compromised  by  the  payment  .of  firm  money,  which 
was  charged  to  plaintiff,  Murray  and  Morris  respectively  in 
equal  shares,  and  that  the  accounts  of  the  firm  have  been 
settled. 

On  the  testimony  as  it  stands  the  proof  as  to  this  last 
point  is  conclusive.  Howard  says  that  the  "  accounts  be- 
tween the  plaintiff,  Simmons,  and  that  firm  have  been  set- 
tled," and  plaintiff  avers  that  "  I  have  been  settled  with  by 
Mrs.  Howard." 

There  is  nothing  in  the  evidence  to  create  any  liability  to 
a  suit  depending  on  the  partnership  relation,  and  the  com- 
plaint was  rightfully  dismissed. 

It  cannot  be  said  that  the  learned  judge  who  presided  at 
the  trial  was  guilty  of  an  abuse  of  discretion  in  not  allow- 
ing the  plaintiff  to  be  recalled  after  the  close  of  his  case  for 
further  examination.  He  was  of  opinion  that  the  discussion 
which  ensued  between  the  court  and  counsel  was  calculated 
to  instruct  the  witness  as  to  what  position  his  attorney  wished 
him  to  assume,  and  therefore  that  it  would  be  unfair  to  per- 
mit him  to  take  the  stand  again.  Nothing  is  disclosed  call- 
ing for  an  interference  with  such  exercise  of  discretion. 

In  regard  to  the  motion  for  a  new  trial  on  the  ground  of 
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surprise,  I  think  under  the  circumstances  it  was  properly 
denied.  The  papers  used  on  the  motion  show  that  the  coun- 
sel for  plaintiff  was  in  ill  health  during  the  trial  and  for 
some  time  thereafter.  Still  it  is  impossible  to  conclude 
from  the  record  that  his  sickness  was  then  so  severe  as  to 
have  seriously  affected  his  faculties.  The  trial  proceeded 
in  the  usual  manner ;  witnesses  were  examined  and  excep- 
tions taken  to  the  rulings  of  the  court  by  him.  It  further- 
more appears  from  the  form  of  his  question  at  folio  84,  that 
he  himself  had  not  overlooked  the  matter  about  which  he 
wished  plaintiff  to  testify,  and  which  he  seeks  to  have  him 
prove  in  a  new  trial.  The  counsel  suggested  the  matter  to 
the  plaintiff  on  the  stand ;  but,  even  though  prompte.d  by 
this  leading  question,  which  was  excluded,  the  witness  did 
not,  when  he  came  to  answer  a  question  proper  in  form,  give 
the  testimony  which  counsel  expected  to  draw  from  him.  In 
the  face  of  the  record?  which  I  have  examined  with  care,  I 
cannot  decide  that  the  learned  judge  at  Special  Term  erred 
in  holding  that  the  illness  of  counsel  was  not  such  as  to 
incapacitate  him  or  sufficient  to  entitle  plaintiff  to  a  new 
trial  on  the  ground  of  surprise. 

I  am  strengthened  in  the  conclusion  that  a  new  trial 
should  not  be  granted  by  the  fact,  that  if  plaintiff  had  given 
the  testimony  he  gave  on  the  former  trial,  it  does  not  appear 
that  it  would  have  made  the  result  different. 

The  evidence  in  question  is  as  follows  : 

"  The  settlement  of  the  accounts  of  Howard,  Simmons  & 
Co.  was  made  by  my  receipt  to  Mr.  Howard  for  the  payment 
of  the  amount  of  money  due." 

"  I  mean  to  be  understood  in  this  way,  that  I  signed  a 
receipt  to  Mr.  Howard  for  all  moneys  due  me  under  the 
proceeds  of  that  partnership." 

"  At  this  time  I  said  the  receipt  does  not  include  my  claim 
against  Mr.  Murray." 

"  Mr.  Howard  said  :  '  This  is  simply  a  receipt,  as  I  un- 
derstand it,  from  you  for  the  money  due  from  me,  as  the 
financial  agent  of  the  firm,  and  it  has  nothing  to  do  with 
any  claims  that  you  have  got  against  Murray.' " 
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How  could  this  testimony  help  plaintiff  in  an  action 
against  defendant,  as  a  partner,  and  which,  according  to 
his  own  statement  and  claim,  is  proceeding  just  as  if  the 
other  members  of  the  firm  were  also  parties  !  It  rather 
corroborates  the  evidence  given  on  the  present  trial,  that 
all  the  firm  accounts  and  matters  have  been  settled,  and 
that  any  claim  he  may  have  is  one  against  Murray  as  an 
individual. 

It  has  already  been  intimated  that  if  plaintiff  had  alleged 
in  his  complaint  and  proved  on  the  trial  an  express  contract 
with  Murray,  he  might  have  established  a  cause  of  action 
against  defendant  individually  at  law  under  the  authorities 
hereinbefore  cited.  But  that  he  could  not  do  in  this  action, 
for  the  allegations  of  the  complaint  are  in  direct  conflict 
with  such  claim  ;  he  did  not  prove  such  express  contract ; 
and,  furthermore,  it  is  beyond  the  discretionary  power  of 
the  court  to  permit,  under  the  guise  of  an  amendment  to 
pleadings,  a  complete  tergiversation  on  plaintiff 's  part,  and 
a  radical  change  in  the  theory  and  scope  of  the  action. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

ALLEN,  J.,  concurred. 
Judgment  and  order  affirmed. 


In  the  Matter  of  the  Assignment  of  MORRIS  WOLFF  et  a/., 

to    GUSTAV   GOMPRECHT    (WlLLIAM    A.  HARDING   Sub- 
stituted as  Assignee),  for  the  Benefit  of  Creditors. 

(Decided  May  3rd,  1886). 

Upon  the  accounting  of  an  assignee  under  a  general  assignment  for  benefit 
of  creditors,  the  actual  value  of  the  goods  assigned  as  stated  in  the  in- 
ventory, is  prima  facie  the  valuation  of  such  goods  with  which  the 
assignee  is  chargeable.  The  burden  is  on  him  to  show  that  the  actual 
value  is  less,  or  upon  attacking  creditors  to  show  that  it  is  greater;  the 
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character  and  amount  of  evidence  to  overcome  the  presumption  is  a 
question  of  fact  depending  upon  circumstances  and  to  be  determined  in 
each  case. 

Upon  the  accounting  of  an  assignee  for  benefit  of  creditors  who  had  been 
removed  for  misconduct,  the  evidence  produced  by  him  to  relieve  him 
from  being  charged  with  the  inventoried  value  of  the  merchandise,  con- 
sisted of  the  testimony  of  the  assignors  and  of  tbree  witnesses  engaged 
in  the  same  line  of  business,  who  gave  no  absolute  valuations,  but  mere 
estimates  upon  the  cost  prices,  not  knowing  what  these  were,  based  upon 
a  very  cursory  examination  of  the  stock.  The  person  who  prepared  the 
inventory  and  fixed  the  valuation,  having  been  employed  by  the  assignee 
for  that  purpose,  and  who  was  familiar  with  the  stock  and  had  been  the 
buyer  for  the  assignors  before  the  assignment,  was  not  called  as  a  wit- 
ness. The  stock  had  been  transferred  in  bulk,  secretly,  and  possession 
thereof  delivered  by  the  assignee,  the  day  after  the  filing  of  his  bond,  to 
a  preferred  creditor,  who  was  his  partner,  father-in-law,  and  bondsman, 
so  that  the  creditors  had  no  opportunity  to  contradict  the  testimony  by 
that  of  other  experts.  Held,  that  the  assignee  was  properly  charged 
with  the  inventory  value  of  the  stock. 

Commissions  may  properly  be  refused  to  an  assignee  for  benefit  of  credi- 
tors removed  for  grave  misconduct. 

An  assignee  for  benefit  of  creditors  may  be  allowed,  npon  his  accounting, 
disbursements  for  counsel  fees  in  actions  in  which  the  services  of  an 
attorney  were  necessary ;  but  not  for  preparing  schedules  and  other 
instruments,  or  for  general  advice  and  consultations. 

APPEAL  from  an  order  of  this  court  confirming  the  report 
of  a  referee  upon  an  accounting  by  an  assignee  under  a 
general  assignment  for  the  benefit  of  creditors. 

On  January  7th,  1884,  Morris  Wolff  and  Martin  Kahn, 
co-partners,  under  the  firm  name  of  M.  Wolff  &  Co.,  made 
an  assignment  for  the  benefit  of  their  creditors  to  Gustav 
Gomprecht,  a  brother-in-law  of  said  Morris  Wolff.  The 
assignment  contained  preferences  aggregating  883,469.05 ; 
one  of  the  preferred  claims  was  that  of  L.  Schoolherr,  who 
was  the  father-in-law  of  said  Martin  Wolff  and  of  said  Gus- 
tav Gomprecht,  and  a  partner  in  business  of  the  latter,  for 
822,621.39.  The  claim  of  Mr.  Schoolherr  was  based  upon 
promissory  notes,  $20,517.07  of  which  were  dated  in  the 
month  preceding  the  assignment,  and  which  were  given  at 
four  months.  Another  of  said  preferred  claims  was  that 
of  Mrs.  Sarah  Wolff,  the  wife  of  said  Morris  Wolff,  for 
§11,921.68,  which  was  also  based  on  promissory  notes,  all 
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dated  within  the  four  months  immediately  preceding  the 
assignment.  The  assignee  took  possession  of  the  stock  and 
fixtures  on  hand  immediately  upon  the  execution  of  the 
assignment.  The  assignors,  with  the  assistance  of  one  Van 
Duzer,  who  had  previously  been  in  their  service  as  buyer, 
prepared  an  inventory  and  schedules  of  the  assigned  estate 
and  verified  and  filed  them  on  the  23d  day  of  January,  1884. 
In  such  inventory,  the  stock  on  hand  at  the  time  of  the  as- 
signment was  placed  at  a  nominal  value  of  $44,563.16,  and 
at  an  actual  value  of  $28,755.99.  The  assignee  filed  his 
bond  on  January  24th,  1884,  his  father-in-law,  a  partner  and 
preferred  creditor  (Schoolherr),  being  one  of  his  sureties. 
Shortly  before  the  filing  of  the  bond,  at  the  request  or  on 
suggestion  of  the  assignee,  three  gentlemen  engaged  in  the 
same  line  of  business  as  the  assignors  made  some  examina- 
tion of  the  stock,  and  one  of  them  offered  to  purchase  the 
same  at  33^  per  cent,  of  the  cost  price,  and  each  of  the  other 
two  40  per  cent,  of  the  cost  price.  The  cost  price  was  the 
amount  given  in  the  inventory  as  the  nominal  value.  The 
day  after  the  bond  was  filed,  the  assignee,  without  any  no- 
tice to  creditors,  and  without  any  publication  or  advertise- 
ment inviting  proposals  of  any  kind,  sold  and  delivered  the 
stock  in  bulk  to  said  Schoolherr  for  50  per  cent,  of  the  cost 
price  in  cash,  being  $22,326.58,  or,  as  appears  by  the  as- 
signee's account,  $17.12  less  than  the  amount  due  Mr. 
Schoolherr  on  his  preferred  claim.  On  the  same  day  the 
assignee  paid  Mr.  Schoolherr  the  amount  of  his  preferred 
claim,  and  out  of  moneys  collected  by  him  on  outstanding 
accounts  he  subsequently  paid  Mrs.  Wolff's  preferred  claim 
and  a  part  of  the  claim  which  was  third  in  order  of  pref- 
erence. Soon  after  the  transfer  of  the  stock  to  Mr.  School- 
herr, that  gentleman  formed  a  co-partnership  with  his  daugh- 
ter, the  preferred  creditor,  Mrs.  Wolff,  turned  over  to  it  the 
stock  so  bought  by  him,  and  the  new  firm,  under  the  name 
of  Wolff  &  Co.  carried  on  business  at  the  old  stand,  the  old 
sign  "  M.  "Wolff  &  Co."  being  retained  over  the  door. 

Upon  the  facts  above  stated  the  assignee  was  removed 
and  a  successor  appointed,  and  said  removed  assignee  was 
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directed  to  account  before  a  referee.  Such  accounting  has 
been  had ;  the  referee  has  presented  his  report,  and  from 
the  order  confirming  such  report  this  appeal  is  taken. 

Blumenstiel  $  Hirsch,  for  the  assignee,  appellant. 

James  Byrne,  for  William  A.  Harding,  substituted  as- 
signee, respondent. 

LARREMORE,  Ch.  J. — [After  stating  the  facts  as  above.] 
— 1.  In  regard  to  the  question  what  valuation  of  the  goods 
the  assignee  is  chargeable  with,  I  think  it  is  well  settled  that 
the  actual  value  given  in  the  inventory  is  prima  facie  the 
amount.  The  burden  is  on  the  assignee  to  show  that  the 
actual  value  is  less,  or  upon  attacking  creditors  to  show  that 
it  is  greater ;  the  character  and  amount  of  evidence  to  shift 
this  presumption  is  a  question  of  fact  depending  upon  cir- 
cumstances and  to  be  determined  in  each  case.  On  general 
principles  I  should  say  that  the  presumption  of  the  correct- 
ness of  the  inventory  is  not  so  great  in  insolvent  assign- 
ments as  in  proceedings  for  administration  in  the  Surrogate's 
Court,  because  in  the  latter  the  inventory  is  prepared  with 
prescribed  formalities  by  sworn  officials  ;  still  the  presump- 
tion does  exist  here  and  the  burden  is  upon  the  party  ques- 
tioning it. 

I  think  the  referee  has  rightly  held  that  the  assignee  has 
not  in  this  case  produced  proper  or  sufficient  evidence  to 
relieve  him  from  being  charged  with  the  inventoried  value 
of  the  merchandise.  The  assignee  employed  the  person 
(Mr.  Van  Duzer)  who  prepared  the  inventor}'  and  fixed  the 
valuation,  and  such  assignee  knew  of  the  estimates  therein 
put  upon  the  goods.  Mr.  Van  Duzer  seems  to  have  been 
the  most  competent  man  who  could  have  been  selected  for 
this  task,  as  he  was  familiar  with  the  stock  in  all  its  minu- 
tiae, and  had  been  the  buyer  for  the  assignors  before  the 
assignment.  When  it  was  sought  to  question  the  correct- 
ness of  the  valuations,  the  motives  of  the  assignors  for 
changing  their  minds  is  obvious,  and  their  testimony  under 
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the  circumstances  is  entitled  to  little  weight.  But  as  the 
referee  very  pertinently  inquires,  why  was  not  Mr.  Van 
Duzer  placed  upon  the  stand  to  ascertain  whether  his  views 
had  been  modified  or  changed  ? 

Under  the  peculiar  circumstances  the  failure  to  call  Mr. 
Van  Duzer  was  very  significant.  The  testimony  of  the 
three  outside  witnesses  is  intrinsically  of  little  importance. 
They  give  not  absolute  valuations,  but  off-hand  estimates 
upon  the  cost  prices,  whatever  these  may  have  been,  and 
not  knowing  what  they  were.  Moreover,  their  examination 
of  the  stock  was  very  cursory  and  occupied  but  little  time 
in  proportion  to  the  quantity  of  goods.  It  would  be  ex- 
tremely inequitable  to  allow  the  loose  statements  of  these 
men  to  shift  the  presumption  in  favor  of  the  creditors,  be- 
cause the  stock  was  transferred  in  bulk  secretly,  and  posses- 
sion thereof  delivered  to  Schoolherr,  the  assignee's  partner, 
father-in-law  and  bondsman,  the  day  after  the  filing  of  the 
bond,  and  therefore  the  creditors  had  no  opportunity  to  con- 
tradict such  testimony  by  that  of  experts  of  equal  or  greater 
experience.  Considering  the  admitted  facts  and  the  family 
relationship  of  all  the  parties,  the  testimony  of  these  wit- 
nesses has  the  appearance  of  having  been  introduced  as  a 
cover  for  a  voluntary  transfer  of  all  tangible  property  of 
the  firm  in  fraud  of  its  creditors. 

The  referee  did  not  err  in  charging  the  assignee  with  the 
inventoried  value  of  the  stock. 

2.  The  refusal  to  allow  commissions  was  correct.     This 
assignee  was1  guilty  of  grave  misconduct. 

There  is  no  analogy  between  this  case  and  Matter  of  Rauth 
(10  Daly  52).  In  the  latter  proceeding  the  assignee  was 
removed,  not  for  anything  he  had  done,  but  because  on 
.  account  of  his  peculiar  relationship  it  was  feared  he  might 
be  unfaithful  to  his  trust.  The  ground  of  Gomprecht's 
removal  was  misconduct  actually  committed. 

3.  The  referee  in  his  original  and  supplemental  reports 
correctly  disposes  of  the  question  of  counsel  fees  under  the 
well  established  practice  of  this  court  (Levy's  Accounting, 
1  Abb.  N.  C.  182 ;   In  re  Johnson,  10  Daly  127).     He  has 
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allowed  the  assignee  counsel  fees  in  two  collection  suits  in 
which,  if  they  were  to  be  brought,  the  services  of  an  attor- 
ney were  of  course  necessary,  and  has  disallowed  the  claim 
for  preparing  schedules  and  other  instruments,  and  for  gen-< 
eral  advice  and  consultations. 

4.  The  claims  of  the  removed  assignee  for  an  allowance 
upon  this  accounting,  and  for  the  expense  of  printing  papers 
upon  the  appeal  from  the  order  removing  him,  were  properly 
denied,  for  the  reason  stated  in  the  referee's  opinion. 

The  order  confirming  the  referee's  report  should  be  af- 
firmed. 

J.  F.  DALY  and  VAN  HOESEN,  JJ.,  concurred. 
Order  affirmed. 


JOHN  BELL,  Respondent,  against  JOHN  B.   SMITH, 
Appellant. 

(Decided  June  7th,  1886). 

Defendant  agreed  to  loan  to  S.  a  sum  of  money  upon  certain  unfinished 
houses,  to  secure  which  loan  S.  made  to  defendant  a  bond  and  mortgage, 
in  which  the  loan  was  spoken  of  as  being  for  advances  by  defendant  to 
S.  "  to  aid  her  in  completing  the  four  dwelling  houses  now  in  course  of 
erection  upon  the  lands  described  in  the  mortgage."  S.,  before  receiv- 
ing the  whole  amount,  gave  to  plaintiff  an  order  from  defendant  for  a 
sum  less  than  the  balance  remaining  in  defendant's  hands,  S.  being  at 
the  time  indebted  to  plaintiff  to  at  least  the  amount  of  the  order  for 
materials  already  used  in  the  buildings.  Held,  that  the  delivery  of  the 
order  to  plaintiff  operated  as  an  assignment  of  the  fund  to  the  amount 
specified;  that  the  words  of  the  bond  and  mortgage  quoted  above  did 
not  bind  S.  to  any  particular  application  of  the  money;  and  that  even  if 
they  did  she  could  properly  use  a  part  of  the  money  in  paying  debts 
already  due  for  materials  used  upon  the  buildings. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  report  of  a  referee. 
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The  facts  are  stated  in  the  opinion. 

A.  C.  Franvioli,  for  appellant. 
L.  A.  Gould,  for  respondent. 

ALLEN,  J. — This  action  was  brought  to  recover  $900 
upon  an  order  dated  February  llth,  1884,  which  was  in 
the  following  words : 

"  NEW  YOEK,  February  llth,  1884. 
"  Mr.  J.  B.  SMITH  : 

"  Please  pay  to  John  Bell  or  order  the  sura  of  nine  hun- 
dred dollars  on  account  of  m}-  contract  with  you  for  loans 
on  my  115th  St.  houses,  and  charge  the  same  to  my  account. 
"  Ilespect'y, 

"  MARGARET  SCHMITT. 
*'  By  Frank  Schmitt,  Att'y." 

Previous  to  the  drawing  of  this  order  the  defendant  had 
agreed  to  loan  Margaret  Schmitt  the  sum  of  four  thousand 
dollars  upon  four  houses  in  115th  Street,  which  were  unfin- 
ished ;  and  to  secure  said  loan  of  four  thousand  dollars  the 
said  Margaret  Schmitt  had,  on  or  about  the  18th  of  Janu- 
ary, 1884,  executed  and  delivered  to  the  defendant  her  bond 
and  mortgage.  In  the  bond  and  in  the  mortgage  this  loan 
of  four  thousand  dollars  was  spoken  of  as  being  for  ad- 
vances to  that  amount  to  be  made  by  the  party  of  the  sec- 
ond part  to  the  party  of  the  first  part  "  to  aid  her  in 
completing  the  four  dwelling  houses  now  in  course  of  erec- 
tion upon  the  lands  described  in  the  mortgage,  the  same  to 
be  repaid  on  demand,  with  interest  from  the  date  at  which 
such  advances  shall  be  respectively  made." 

At  the  time  this  order  was  drawn  the  drawer,  Mrs. 
Schmitt,  had  to  her  credit  on  the  designated  account  a 
balance  of  about  eleven  hundred  dollars.  When  the  order 
was  presented  to  the  defendant  he  refused  to  pay  it,  although 
at*the  time  of  presentation  he  had  in  his  hands  the  said  bal- 
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ance.  It  appears  that  notwithstanding  this  order  the  de- 
fendant afterward  paid  over  to  Mrs.  Schmitt  the  money 
above  mentioned.  It  is  also  shown  that  at  the  time  the 
order  was  given  Margaret  Schmitt  was  indebted  to  the 
plaintiff  in  a  sum  equal  to  or  larger  than  that  named  in  the 
order,  for  materials  which  had  already  been  used  in  the 
buildings.  There  was,  therefore,  a  good  and  valid  consider- 
ation for  the  order  when  it  was  given. 

The  facts  above  recited  are  established  by  the  evidence 
and  are  found  by  the  referee  ;  and  upon  these  facts  the  ref- 
eree has  correctly  decided  that  if  the  fund  in  the  hands  of 
the  defendant  was  capable  of  being  transferred  by  the  said 
Margaret  Schmitt,  the  delivery  of  the  order  to  the"  plaintiff 
operated  as  an  assignment  of  the  fund  to  the  amount  speci- 
fied in  the  order.  This  rule  is  well  settled.  In  Brill  v. 
Tuttle  (81  N.  Y.  454),  Judge  RAPALLO  says  :  "  When,  for 
a  valuable  consideration  from  the  payee,  an  order  is  drawn 
upon  a  third  person,  payable  out  of  a  particular  fund  then 
due  or  to  become  due  from  him  to  the  drawer,  it  operates 
as  an  assignment,  pro  tanto,  of  the  fund ;  the  drawee  is 
bound,  after  notice  thereof,  to  apply  the  fund  to  the  pay- 
ment of  the  order."  And  in  this  case  it  was  the  plain  duty 
of  the  defendant  (provided  Margaret  Schmitt  had  the  right 
to  transfer  any  part  of  the  fund),  to  apply  the  money  to  the 
payment  of  the  order  after  it  had  been  presented  to  him  and 
after  notice  of  the  plaintiff's  rights  ;  and  when  .he  afterward 
paid  it  over  voluntarily  to  the  drawer  he  did  so  in  his  own 
wrong. 

It  is  claimed  on  the  part  of  the  defense  that  the  words 
used  in  the  bond  and  mortgage,  that  the  loan  was  "  to  aid 
her  in  completing  the  houses  now  in  course  of  erection  " 
etc.,  bound  Mrs.  Schmitt  to  use  all  of  the  four  thousand 
dollars  for  that  purpose,  and  therefore  she  had  no  right  to 
assign  any  portion  of  the  money  to  the  plaintiff.  We  do 
not  think  that  this  amounted  to  an  agreement  that  the  de- 
fendant was  to  control  Mrs.  Schmitt's  expenditure  of  the 
money  loaned  her  or  could  interfere  with  her  discretion  or 
judgment  as  to  the  application  of  any  part  of  it,  or  that  the 
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surrounding  circumstances  and  the  acts  of  the  parties  indi- 
cate such  an  intention  or  understanding.  These  words  seem 
to  have  been  used  to  indicate  the  general  purpose  for  which 
the  loan  was  obtained  and  not  for  the  purpose  of  binding 
her  to  any  particular  application  of  the  money.  But  even 
if  the  words  used  did  create  an  obligation  on  the  part  of 
Mrs.  Schmitt  to  use  all  the  said  money  to  aid  her  in  the 
completion  of  the  buildings  (although  we  do  not  think  they 
did),  we  are  of  opinion  that  there  is  force  in  the  remark  of 
the  referee  that  she  could  properly  use  a  part  of  the  money 
in  paying  debts  already  due  for  materials  used  upon  the 
buildings,  thereby  avoiding  litigation  and  renewing  or  as- 
sisting her  credit,  and  in  this  way  be  aided  in  completing 
the  buildings. 

The  objection  to  the  jurisdiction  raised  by  the  appellant 
is  correctly  decided  by  the  referee  (see  Morton  v.  Naylor, 
1  Hill  583). 

We  find  no  other  matters  presented  by  the  case  which  we 
think  require  discussion.  We  see  no  error  that  would  war- 
rant us  in  interfering  with  the  judgment.  We  think  the 
decision  of  the  court  below  was  right  and  that  the  judg- 
ment should  be  affirmed,  with  costs. 

BOOKSTAVER,    J.,    Concurred. 

Judgment  affirmed,  with  costs. 


GEORGE  N.  BLISS,  Respondent,  against  HATTIE  VV.  BLISS, 

Appellant. 

(Decided  June  7th,  1886). 

In  an  action  for  divorce,  a  stipulation  in  writing  was  entered  into  between 
the  parties  that  the  right  to  a  trial  by  jury  he  waived  and  that  it  be 
referred  to  a  referee  to  take  proof  and  report.  Upon  this  an  order  was 
made  referring  the  action  to  a  referee  to  take  proof  of  the  facts  stated 
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in  the  complaint  and  report,  with  his  opinion  thereon;  and  also  to  take 
proof  of  the  service  of  the  summons  and  complaint.  Subsequently, 
defendant  served  a  supplemental  answer,  upon  a  stipulation  between  the. 
attorneys  for  the  parties  that  such  supplemental  answer  be  considered 
as  denied  by  the  reply  and  the  issues  thus  raised  be  included  in  the 
order  of  reference  already  entered;  and  upon  this  stipulation  another 
order  of  reference  was  entered,  that  the  issues  raised  by  the  supplemen- 
tal answer  and  reply  be  tried  before  the  referee  in  like  manner  as  if 
included  in  the  original  order  of  reference.  Held,  that  as  the  intention 
of  the  parties  was  apparently  to  have  the  issues  tried  privately  by  a  ref- 
eree instead  of  in  open  court,  an  order  might  properly  be  made  amend- 
ing the  orders  of  reference  so  that  the  action  and  all  the  issues  therein 
should  be  referred  to  the  referee  to  hear  and  determine  the  same  and 
report  thereon. 

APPEAL  from  an  order  of  this  court  amending  orders  of 
reference  in  an  action. 

Defendant  appealed  from  an  order  of  the  Special  Term 
amending  previous  orders  of  reference  nunc  pro  tune,  so 
that  they  should  read :  "  Ordered  that  the  above  entitled 
action  and  all  the  issues  therein  be  and  the  same  hereby  are 
referred  to  John  A.  Osborn,  Esq.,  as  referee,  to  hear  and 
determine  the  same  and  report  thereon  with  all  convenient 
speed." 

The  first  order  of  reference,  made  upon  the  original  plead- 
ings, was :  '*  Ordered  that  the  above  action  be  referred  to 
John  A.  Osborn,  Esq.,  to  take  proof  of  the  facts  stated  in 
the  complaint,  and  report  to  this  court  with  all  convenient 
speed  with  his  opinion  thereon ;  and  also  to  take  proof  of 
the  service  of  the  summons  and  complaint  upon  this  de- 
fendant." 

The  second  order  of  reference,  made  when  the  supple- 
mental answer  was  interposed,  was,  that  "  the  issues  thus 
raised  by  supplemental  answer  and  reply  be  tried  before 
John  A.  Osborn,  Esq.,  the  referee  heretofore  appointed 
herein,  in  like  manner  as  if  included  in  the  original  order 
of  reference." 

Everett  P.  Wheeler,  for  appellant. 
James  Dunne,  for  respondent. 
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J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — 
The  intention  of  the  parties,  as  expressed  in  their  stipula- 
tions and  the  orders  entered  thereon,  and  in  all  their  subse- 
quent proceedings,  was  apparently  to  have  the  issues  tried 
privately  by  a  referee  instead  of  in  open  court ;  and  the 
order  appealed  from,  amending  the  orders  of  reference  so  as 
to  carry  out  that  intention,  \vis  correct  and  should  be 
affirmed. 

The  first  order  of  reference  was  made  upon  a  stipulation 
in  writing  that  the  "right  to  a  trial  by  jury  be  waived,  and 
that  it  be  referred  to  a  referee  to  be  named  by  the  court  to 
take  proof,  and  to  report  to  this  court."  The  reference  was 
first  suggested  in  a  letter  written  before  that  time,  and  when 
the  cause  was  reached  for  trial  on  the  calendar  of  the  court, 
by  the  attorneys  for  the  defendant  and  appellant  (who  is 
now  objecting  to  the  amendment),  to  the  attorney  of  the 
plaintiff  and  respondent,  as  follows :  "  We  had  hardly  thought 
you  were  serious  in  pressing-  the  trial  of  the  Bliss  case,  but 
as  you  now  seem  inclined  to  do  so,  we  would  suggest  that 
it  is  for  the  interest  of  both  parties  that  the  cause  should  be 
referred  to  some  suitable  person.  If  you  approve  of  this, 
we  would  be  glad  to  have  suggestions  from  you  as  to  who 
that  person  shall  be." 

A  subsequent  letter  from  the  same  writer  says :  "  You  are 
right  in  assuming  that  a  reference  had  been  decided  upon, 
but  before  consenting  to  Judge  BOSWORTH  we  must  have 
our  client  acquiesce  in  the  choice." 

After  the  entry  of  the  order  of  reference  a  notice  of  trial 
was  given  by  plaintiff  and  accepted  by  defendant,  '"that 
the  above  action  will  be  brought  on  for  trial  before  John  A. 
Osborn,  Esq.,  referee  appointed  by  this  court,  to  hear  and 
determine  the  matters  in  controversy  between  the  parties  in 
the  above  entitled  action,  at  his  office,"  &c. 

When  the  defendant  afterwards  obtained  leave  to  serve 
her  supplemental  answer,  her  attorneys  and  the  attorneys 
for  the  plaintiff  entered  into  the  following  stipulation  :  "  It 
is  mutually  stipulated  that  the  supplemental  answer  hereto- 
fore served  herein  be  received,  that  it  be  considered  as 
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denied  by  the  reply  already  in,  and  that  the  issues  thus 
raised  be  included  in  the  order  of  reference  already  entered, 
and  that  an  order  to  this  effect  be  entered."  It  was  upon 
this  stipulation  that  the  second  order  of  reference  was 
entered. 

In  a  petition  addressed  to  this  court  by  defendant  and 
appellant,  while  the  action  %vas  pending  before  the  referee, 
for  an  allowance  for  the  expenses  of  the  action,  she  states 
that :  "  The  issues  in  this  action  as  raised  by  the  original 
answer  were  referred  to  John  A.  Osborn,  Esq.,  as  sole  ref- 
eree to  hear  and  determine  the  same  on  the  22d  day  of 
November,  1884.  The  issues  raised  by  the  supplemental 
answer  have  also  been  referred  to  him."  Accompanying 
such  petition  is  the  affidavit  of  her  attorney  and  counsel, 
Mr.  Wheeler,  which  begins  by  stating,  "  I  am  counsel  for 
the  defendant,  and  have  acted  as  such  since  the  trial  thereof 
began  and  prior  thereto ; "  and  repeatedly  afterwards  refers 
to  the  proceedings  before  the  referee  as  the  trial  of  the  action. 
Accompanying  said  petition  is  the  affidavit  of  Mr.  Knevals, 
one  of  the  defendant's  counsel,  stating,  among  other  things, 
that  the  action  "  is  now  and  has  been  since  the  20th  day  of 
January,  1885,  on  trial  before  the  referee." 

Upon  the  decision  of  the  action  the  defendant  requested 
findings  of  fact  and  of  law  from  the  referee  as  upon  a  trial 
of  the  issues,  and  asked  of  him  "judgment  in  her  favor  and 
against  the  plaintiff  upon  the  merits,"  and  excepted  in  writ- 
ing to  his  findings  of  fact  and  law.  It  is  now  her  conten- 
tion that  the  proceeding  before  the  referee  was  not  a  trial 
nor  intended  to  be,  but  was  intended  merely  for  the  taking 
of  testimony  as  preparation  for  a  hearing  at  Special  Term ; 
and  that  an  amendment  of  the  orders  of  reference  requires 
an  amendment  of  the  stipulation  which  the  court  has  no 
power  to  order. 

On  the  contrary,  I  find  the  intention  expressed  through- 
out the  case  by  the  parties  by  stipulation  and  orders, 
and  in  every  possible  form  of  written  declaration  and  ad- 
mission-, is  to  try  the  case  out  of  court  and  before  a  referee, 
and  that  the  amendment  of  the  orders  of  reference  expresses 
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exactly  what  they  purposed  and  designed  from  the  time  that 
a  reference  Avas  first  suggested. 

The  suggestion  that  the  court  should  impose  terms  of  the 
amendment  is  not,  in  my  opinion,  reasonable.  No  favor  is 
extended  to  plaintiff ;  he  gets  only  what  he  is  legally  enti- 
tled to. 

The  order  should  be  affirmed. 

VAN  HOESEN,  J. — In  my  opinion,  both  parties  intended 
that  the  referee  should  hear  and  determine  the  issues  (sub- 
ject, of  course,  to  the  application  to  the  court  for  its  ap- 
proval of  his  proceedings  that  section  1229  and  rule  77  make 
an  indispensable  preliminary  to  the  entry  of  judgment  in 
an  action  for  divorce).  The  attorneys  appear  not  to  have 
had  at  the  time  a  clear  recollection  of  the  requirements  of 
the  law,  for  they  assumed  that  they  could  select  the  referee 
though  rule  73  forbids  the  appointment  of  a  referee  selected 
by  the  parties.  I  believe  that  both  parties  supposed  that 
the  stipulation  provided  for  a  trial  of  the  issues  first,  and 
then  for  the  submission  of  the  referee's  report  to  the  court 
in  obedience  to  the  requirements  of  rule  77  and  section  1229. 
This  was  their  meaning,  imperfectly  and  inartificially  ex- 
pressed. Judge  ALLEN  did  not  make  a  new  stipulation  for 
them,  but  simply  gave  form  to  what  both  parties  intended 
at  the  time  the  stipulation  was  signed. 

I  concur  with  Judge  DALY. 

LARREMORE,  Ch.  J.,  dissented. 
Order  affirmed. 
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EMANUEL  CARPLES,  Respondent,  against  ALBERT  S. 
ROSENBAUM,  Appellant. 

(Decided  June  7th,  1886). 

• 

In  an  action  for  services  rendered  by  plaintiff  as  a  bookkeeper  in  exam  in 
ing  books  and  papers  so  that  he  might  give  testimony  for  defendant  in  a 
suit  then  pending  against  the  latter,  plaintiff  did  not  claim  that  he  was  an 
expert  or  possessed  of  other  than  ordinary  skill  as  a  general  bookkeeper, 
or  that  the  examination  required  other  than  the  ordinary  proficiency  of 
a  bookkeeper.  Held,  that  instructions  to  the  jury,  allowing  them,  in 
estimating  the  value  of  the  services,  to  consider  that  the  work  was  in- 
tended to  form  the  basis  of  testimony  before  the  court,  that  a  large 
amount  was  involved,  the  nature  and  result  of  the  controversy,  the  lia- 
bility of  defendant  in  that  suit,  and  the  importance  of  his  success  therein, 
were  erroneous. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 
Samuel  W.  Weiss,  for  appellant. 
E.  J.  Myers,  for  respondent. 

BOOKSTAVER,  J. — The  action  was  brought  for  services 
rendered  as  a  bookkeeper  in  an  examination  of  books  and 
papers,  so  as  to  give  testimony  in  an  action  then  pending, 
wherein  defendant  was  sued  by  a  former  employe",  for  call- 
ing him  "  an  opprobrious  name." 

The  answer  admitted  that  plaintiff  did  render  some  ser- 
vices, but  denied  that  defendant  promised  to  pay  therefor, 
or  that  they  were  worth  the  amount  claimed ;  and  set  up 
certain  counterclaims  which,  in  the  view  we  take  of  this 
case,  it  is  not  necessary  for  us  more  particularly  to  notice. 

In  his  charge  to  the  jury  the  learned  judge  said  :  "  That 
a  charge  had  to  be  proved,  and  precisely,  because  it  was  in- 
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tended  to  form  the  basis  of  testimony  before  the  court ;  that 
care  was  necessary,  and  a  large  amount  was  involved  in  it." 
And  again  :  "  The  plaintiff  here,  I  believe,  as  I  understand 
the  testimony,  admits  that  there  were  parts  of  seven  days 
occupied  in  making  this  investigation,  and  for  that  he 
charges  $1,000.  It  is  for  you  to  say  whether  you  think 
that  is  a  fair  charge  under  the  circumstances." 

And,  "  at  the  request  of  plaintiff 's  counsel,  the  court 
charged:  That  in  estimating  the  value  of  the  plaintiff's 
services,  the  jury  have  a  right  to  consider  the  amount  in 
controversy  involved  in  the  Lustig  action  ;  the  character  of 
the  services  as  testified  to  by  the  parties." 

Also,  on  like  request,  the  court  charged  :  "  That  the  jury 
has  a  right  to  take  into  consideration,  in  estimating  the 
plaintiff's  services,  the  nature  and  result  of  the  Lustig  con- 
troversy, the  liability  of  the  defendant  in  that  suit,  and  the 
importance  of  the  success  of  defendant  therein." 

The  defendant  excepted  to  the  portion  of  the  charge 
above  quoted,  and  also  to  each  of  the  above  requests  to 
charge. 

•  As  stated  by  the  learned  judge  in  his  charge,  the  first 
intimation  defendant  had  of  the  irregularities  on  the  part 
of  the  former  clerk,  who  was  then  suing  defendant  for  dam- 
ages in  an  action  for  slander,  was  from  a  statement  made  by 
plaintiff,  who  succeeded  that  former  clerk  as  bookkeeper  ; 
and  that  the  defendant  then  asked  plaintiff  if  he  would 
substantiate  these  statements  with  evidence,  if  required,  on 
the  witness  stand,  and  he  said  he  would.  That  afterwards, 
having  some  difficulty  with  him,  he  called  him  the  opprobri- 
ous name  for  which  he  was  sued  in  an  action  for  slander. 

It  appears  from  the  evidence  that,  in  that  action,  plaintiff 
had  been  subpoenaed  as  a  witness  to  substantiate  the  state- 
ments made  by  him,  years  before,  and  which  he  had  made 
after  a  former  examination  of  defendant's  books,  while  he 
was  in  his  employ. 

Plaintiff  did  not  claim  to  be  an  expert  or  possessed  of 
other  than  ordinary  skill  as  a  general  bookkeeper,  or  that 
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the  examination  required  other  than  the  ordinary  proficiency 
of  a  bookkeeper. 

The  books  examined  were  an  ordinary  set  of  mercantile 
account  books,  covering  a  period  of  about  one. year.  The 
time  occupied  five  evenings  and  two  Sundays ;  from  two 
and  a  half  to  four  and  a  half  hours  daily. 

The  slander  action  was  never  brought  to  trial,  but  was 
discontinued  without  the  plaintiff  being  called  as  a  witness. 

At  the  time  of  rendering  the  services  for  which  this 
action  was  brought,  plaintiff  was  a  bookkeeper,  at  a  salary 
of  11,800  per  year. 

As  we  understand  the  rule,  it  is  only  in  cases  where  pro- 
fessional services  or  skill  of  a  high  order,  requiring  much 
preparation  or  technical  knowledge,  is  required,  that  the 
nature  or  importance  of  the  controversy,  the  gravity  of  the 
matter  in  hand,  or  the  importance  of  the  results  to  be  ob- 
tained, affect  the  amount  of  compensation  to  be  charged  or 
received  therefor  (Harland  v.  Lilienthal,  53  N.  Y.  438  ; 
Mathews  v.  Murchison,  17  N.  Y.  Weekly  Dig.  301). 

The  general  rule  of  the  law  of  compensation  for  services 
where  none  but  ordinary  skill  is  required,  is  reasonable  pay. 
for  the  work  ;  that  is,  pay  for  the  time  and  labor  expended 
upon  it  (Lewis  v.  Triclcey,  20  Barb.  387  ;  Darling  v.  Hahey, 
12  Hun  90  ;  Wood  on  Master  and  Servant  §§  74,  79). 

The  amount  must  be  predicated,  either  on  evidence  show- 
ing the  usual  rate  for  such  service,  or  in  the  absence  of  such 
evidence,  what  the  performer  of  the  work  ought  reasonably 
to  have  in  view  of  the  labor  performed  and  the  value  of  his 
services  to  him,  the  servant's  common  wages. 

The  effect  of  the  charge  of  the  court,  in  respect  to  com- 
pensation, was  that  it  was  to  be  based,  not  upon  the  work 
performed,  the  time  consumed  in  performing  it,  and  a  rea- 
sonable value  of  plaintiff's  services,  compared  with  his  com- 
mon wages,  but  upon  the  use  defendant  intended  to  make 
of  the  work,  the  purpose  he  had  in  view  in  having  it  done, 
and  its  possible  effect  upon  matters  entirely  apart  from  the 
work,  and  upon  the  result  of  a  controversy  between  defend- 
ant and  a  third  party. 
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We  think  that  this  was  error. 

We  also  think  that,  in  consideration  of  the  matters  above 
referred  to,  the  verdict  of  the  jury  was  excessive. 

In  view  of  the  conclusions  at  which  we  have  arrived  upon 
these  questions,  it  is  unnecessary  to  examine  the  other  ques- 
tions raised  in  the  case. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


LIZZIE  H.  CLARK,  Respondent,  against  MARVIN  R.  CLARK, 

Appellant. 

(Decided  June  7th,  1886). 

In  an  action  for  divorce  brought  by  a  wife,  after  failure  by  the  husband  to 
answer  the  complaint,  leave  to  answer  was  granted  him  upon  terms  that  he 
should  pay  certain  referee's  fees  and  counsel  fees  within  a  time  limited. 
He  served  an  answer,  but  failed  to  pay  the  whole  of  the  fees  directed  to 
be  paid,  or  of  the  alimony  previously  granted  to  the  wife,  whereupon  au 
order  was  made  adjudging  him  guilty  of  contempt  therefor.  Held,  that 
the  court  had  power  to  strike  out  his  answer. 

APPEAL  from  an  order  of  this  court  in  an  action  for 
divorce,  striking  out  defendant's  answer  containing  sub- 
stantially a  general  denial,  on  the  ground  that  the  defend- 
ant had  failed  and  neglected  to  comply  with  an  order  of  the 
court,  directing  the  payment  of  alimony,  referee's  and  coun- 
sel fees. 

The  facts  are  stated  in  the  opinion. 
E.  P.  Wilder,  for  appellant. 

Abram  Wakeman,  for  respondent. 
VOL.  XIII— 32 
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BOOKSTAVER,  J. — The  defendant  appeared  in  the  action, 
and  opposed  the  granting  of  any  alimony  to  his  wife,  but 
did  not  answer.  The  sum  of  $8.00  per  week  was  granted 
as  alimony,  and  because  of  the  defendant's  failure  to  an- 
swer, an  order  of  reference  was  taken  in  due  course.  After 
several  hearings  before  the  referee,  the  defendant  asked 
leave  to  answer,  which  was  granted,  by  default  at  first,  and 
afterwards  the  order  was  allowed  to  stand  by  an  order 
made  on  the  llth  of  December,  1884,  but  the  court  imposed, 
as  additional  terms,  that  defendant  should  pay  the  referee's 
fees  already  accrued,  and  also  8100  counsel  fees,  to  plaint- 
iff's counsel,  within  a  time  limited  by  the  order.  Thereupon 
defendant  interposed  the  answer  in  question  and  proceeded 
with  the  reference  for  a  time,  but  failed  to  pay  the  whole  of 
the  alimony,  counsel  and  referee's  fees,  and  on  the  19th  of 
May,  1885,  an  order  was  made  at  the  Special  Term  of  this 
court,  adjudging  the  defendant  guilty  of  and  in  contempt 
of  the  court  for  such  failure,  and  directing  that  the  defend- 
ant "  stand  committed  to  the  common  jail  of  the  City  and 
County  of  New  York,  there  to  remained  charged  upon  said 
contempt,"  until  he  should  pay  the  sums  directed  by  that 
order.  This  order  also  directed  that  a  commitment  issue 
unless  the  amounts  by  said  order  directed  to  be  paid,  should 
be  paid  within  five  days.  It  also  provided  that  defendant 
should  diligently  proceed  with  the  trial  of  the  action. 

Some  payments  seem  to  have  been  made  under  this  order, 
but  they  were  again  stopped,  and  on  the  15th  of  July,  1885, 
plaintiff  moved  the  court  at  Special  Term  to  strike  out  the 
answer  for  the  non-payment  of  the  residue  of  alimony, 
counsel  fees  &c.  The  court  again  decided  that  the  defend- 
ant must  pay  them  on  or  before  the  27th  of  August,  1885, 
or  in  the  event  of  his  failure  to  do  so,  an  order  was  to  have 
been  entered  striking  out  his  answer.  No  formal  order 
was  entered  on  this  decision,  but  some  payments  seem  to 
have  been  made  under  it. 

The  defendant,  however,  again  made  default,  and  on  the 
26th  of  October,  1885,  the  plaintiff  moved,  on  all  the  papers 
and  proceedings  in  the  case,  to  strike  out  defendant's 
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answer,  which  resulted  in  an  order  of  the  Special  Term, 
dated  November  30th,  1885,  granting  plaintiff's  motion, 
unless  the  defendant  should,  within  20  days  from  the  ser- 
vice of  the  order,  pay  the  alimony  due  at  the  time  of  the 
hearing  of  that  motion,  amounting  to  the  sum  of  $251 ;  and 
also  the  referee's  fees,  then  due,  amounting  to  $72 ;  and  the 
balance  of  counsel  fees,  amounting  to  $50. 

This  order  recited,  among  other  things,  that  it  was  made 
"upon  the  opinions,  orders  and  papers  used  upon  the  former 
motions  herein." 

On  the  llth  of  January,  1886,  the  defendant  having  failed 
to  comply  with  this  order,  a  final  order  was  made  striking 
out  the  answer  which  the  defendant,  after  default,  had 
been  allowed  to  interpose,  by  order  of  the  court  dated  llth 
of  December,  1884. 

The  power  to  strike  out  a  defense  in  an  action  in  equity, 
for  refusal  to  obey. orders  of  the  court,  existed  in  the  Court 
of  Chancery,  and  now  exists  (  Walker  v.  Walker,  82  N.  Y. 
280).  This,  irrespective  of  the  question  whether  the  defend- 
ant is  within  or  without  the  jurisdiction  of  the  court  (Bris- 
bane v.  Brisbane,  34  Hun  339). 

The  power  of  the  court  over  its  suitors  does  not  rest  on 
this  ground,  but  on  the  ground  that  the  party  is  in  con- 
tempt of  court.  Indeed,  it  would  seem  that  if  a  suitor, 
instead  of  removing  from  the  jurisdiction  of  the  court, 
remains  in  it  and  defies  its  authority,  he  is  more  clearly 
guilty  of  contempt  than  if  he  ran  away. 

If  this  power  is  inherent  in  the  court,  and  can  be  exer- 
cised by  it  in  all  cases  where  a  party  is  in  contempt,  much 
more  has  it  the  power  in  a  case  like  the  present,  where  the 
defendant  was  permitted  to  answer  after  default,  and  from 
the  opinion  of  the  court  it  is  clearly  apparent  that  the  pay- 
ment of  the  counsel  fee  and  referee's  fees  was  intended  as 
a  condition  of  letting  the  answer  stand,  although  not  so 
expressly  stated  in  the  order  allowing  it.  If  defendant 
failed  to  perform  the  conditions  on  which  he  was  allowed  to 
answer,  we  think  the  court  had  the  right  to  strike  it  out. 
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even  if  the  court  did  not  possess  the  general  power  to  strike 
out  the  answers  of  those  in  contempt. 

But  appellant  contends  that  neither  the  preliminary  order 
of  November  30th,  1885,  nor  the  final  order  of  January  llth, 
1886,  adjudged  the  defendant  guilty  of  contempt.  We 
do  not  understand  that  it  is  necessary  for  the  order  to 
adjudge  the  party  proceeded  against  guilty  of  contempt, 
in  terms ;  it  is  sufficient  if  it  appears  he  was  guilty  of  con- 
tempt in  fact. 

But  if  the  contrary  were  the  case,  then  the  order  of 
November  30th,  1885,  sufficiently  adjudges  him  guilty  of 
contempt  by  reciting  the  "  orders  and  papers  used  upon  the 
former  motions,"  among  which  was  the  order  of  May  19th, 
1885,  which  did,  in  express  terms,  adjudge  defendant  guilty 
of  contempt,  and  order  commitment  to  issue  nisi. 

This  order  has  never  been  reversed  or  appealed  from  and 
is  in  full  force. 

We  think  the  order  appealed  from  should  be  affirmed, 
with  costs. 

BEACH,  J.,  concurred. 
Order  affirmed,  with  costs. 


BAINBRIDGE  S.  CLARK,  as  Trustee  of  Jennie  P.  Fosdick, 
Respondent,  against  C.  BALDWIN  FOSDICK  et  aL,  Ap- 
pellants. 

(Decided  June  7th,  1886). 

By  an  agreement  for  separation  of  husband  and  wife,  which  recited  that 
it  was  made  between  the  husband  and  wife,  as  principals,  and  plaintiff 
and  another  person  named,  as  sureties,  the  husband  covenanted  to  and 
with  the  wife  and  plaintiff,  among  other  things,  to  pay  to  plaintiff,  for 
the  support  and  maintenance  of  the  wife  and  children,  a  certain  yearly 
sum;  and  plaintiff  covenanted  that  he  would  indemnify  the  husband 
against  all  debts  of  the  wife,  then  existing  or  thereafter  contracted;  and 
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the  other  person  named  as  surety  covenanted  that  the  husband  should 
perform  all  of  the  conditions  on  his  part,  and  particularly  that  he  should 
pay  the  sum  of  money  mentioned.  Held,  that  the  agreement  was  valid, 
and  constituted  plaintiff  a  trustee  of  an  express  trust,  entitled  to  sue  in 
his  own  name  for  a  payment  under  the  agreement. 

The  complaint  in  such  an  action  need  not  set  forth  facts  showing  the  exist- 
ence of  grounds  fora  limited  divorce;  allegations  that  the  parties,  imme- 
diately after  the  execution  of  the  agreement,  acted  upon  it,  and  have 
since  continued  to  do  so,  are  sufficient. 

Such  an  agreement  is  not  annulled  by  a  decree  of  divorce  obtained  by  the 
wife  in  another  state  for  cause  exisiting  prior  to  the  execution  of  the 
agreement. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  an  order  overruling  a  demurrer  to  a  complaint. 

The  facts  are  stated  in  the  opinion. 

Greorge  W.  Lyon  and  H.  M.  Whitehead,  for  appellants. 

Jabish  Holmes,  Jr.,  and  Horace  Russell,  for  respondent. 

BOOKSTAVER,  J. — This  action  was  brought  against  the 
defendants  by  the  plaintiff,  as  trustee,  to  recover  the  quar- 
terly payment  of  $625,  due  on  December  1st,  1885,  under 
certain  articles  of  separation,  executed  by  C.  Baldwin  Fos- 
dick and  Charles  B.  Fosdick,  of  the  one  part,  and  Jennie 
P.  Fosdick,  wife  of  C.  Baldwin  Fosdick,  and  Bainbridge  S. 
Clark,  of  the  other  part. 

The  defendants  interposed  a  demurrer  to  the  complaint, 
on  the  grounds : 

"  First.  That  the  plaintiff  has  not  the  legal  capacity  to 
sue,  for  that  the  trust  has  ceased,  and  the  plaintiff  has  no 
longer  any  interest,  the  only  party  in  interest  at  the  time  of 
the  commencement  of  the  action  being  Jennie  P.  Fosdick. 

"  Second.  That  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

"  Third.  That  there  is  a  defect  of  parties  plaintiffs,  in 
that  Jennie  P.  Fosdick  is  not  named  therein  as  a  party 
plaintiff  therein." 
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Upon  the  argument  in  this  court,  plaintiff's  first  conten- 
tion was,  that  the  articles  of  separation  were  invalid  upon 
their  face,  as  without  a  good  consideration,  and  as  not  show- 
ing'that  the  bill  of  separation  would  lie. 

Counsel  for  the  defendants  admitted  that  the  articles  of 
separation  would  be  good  under  the  English  decisions,  but 
claims  that  they  were  not  good  under  decisions  in  this  state ; 
and  relies  upon  Rogers  v.  Rogers  (4  Paige  516)  ;  Beach  v. 
Beach  (2  Hill  260) ;  Cropsey  v.  McKinney  (30  Barb.  47)  ; 
Morgan  v.  Potter  (17  Hun  403). 

In  Rogers  v.  Rogers,  as  far  as  appears  from  the  case,  the 
agreement  to  live  separate  was  executed  directly  between 
the  husband  and  wife  ;  for  the  Chancellor  says :  "  Although 
her  brother,  in  whose  name  the  suit  was  instituted  as  the 
next  friend  of  the  complainant,  gave  no  written  assent  to 
the  terms  of  the  settlement,  he  was  undoubtedly  consulted 
in  relation  to  the  propriety  of  the  compromise  of  the  suit." 
And  again,  in  speaking  of  articles  of  separation,  he  says : 
"  It  merely  tolerates  such  agreements  when  made  in  such  a 
manner  that  they  can  be  enforced  by  or  against  a  third  per- 
son, acting  in  behalf  of  the  wife." 

Beach  v.  Beach  was  an  action  at  law,  and  the  court  held 
that,  in  such  an  action,  articles  of  separation  of  the  char- 
acter of  those  then  under  consideration  would  not  be  up- 
held ;  but  admits  that  where  the  articles  of  separation  were 
made  with  a  third  party,  and  the  husband  was  properly 
indemnified  against  the  wife's  acts,  by  a  trustee,  the  agree- 
ment would  be  enforced  in  equity ;  thus  recognizing  their 
validity. 

In  Cropsey  v.  McKinney,  there  was  no  covenant  in  the 
deed  of  separation,  on  the  part  of  the  trustee,  to  indemnify 
the  husband  against  the  debts  of  his  wife,  and  consequently 
there  was  no  consideration  moving  the  husband  to  its  exe- 
cution, and  it  was  held  void. 

In  Morgan  v.  Potter,  the  transaction  was  directly  between 
the  husband  and  wife,  without  the  intervention  of  a  trustee. 

In  the  agreement  in  this  action,  although  it  recites  that  it 
was  made  between  the  husband  and  wife,  as  principals,  and 
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the  defendant  Charles  B.  Fosdick  and  Bainbridge  S.  Clark, 
as  sureties,  yet,  in  the  body  of  the  instrument,  the  defend- 
ant C.  Baldwin  Fosdick  covenanted  "  to  and  with  the  said 
Jennie  P.  Fosdick  his  wife  ;  and  also  to  and  with  the  said 
Bainbridge  S.  Clark,  .  .  .  that  the  said  C.  Baldwin  Fosdick 
should  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
Bainbridge  S.  Clark,  for  the  support  and  maintenance  of  his 
wife  .  .  .  and  their  children,  the  yearly  sum  of  $2,500." 
And  Charles  B.  Fosdick  covenanted  that  C.  Baldwin  Fos- 
dick would  perform  all  the  conditions  of  the  agreement  on 
his  part  to  be  performed,  and  particularly  that  he  would  pay 
the  said  sum  of  $2,500. 

Bainbridge  S.  Clark,  the  plaintiff  in  this  action,  also  cove- 
nanted, among  other  things,  that  he  would  indemnify  and 
bear  harmless  the  said  C.  Baldwin  Fosdick  from  all  debts  of 
his  wife  then  existing  or  that  might  thereafter  be  contracted 
by  her. 

In  Dupre  v.  Rein  (7  Abb.  N.  C.  256),  it  was  decided  by 
this  court  that  such  a  contract  was  for  the  benefit  of  another, 
and  that  this  constituted  the  plaintiff  a  trustee  of  an  express 
trust. 

That  such  agreements  are  valid  under  the  laws  of  this 
state,  we  think,  is  well  sustained  by  the  following  decisions : 
Carson  v.  Murray  (3  Paige  483) ;  Champlin  v.  Champlin 
(lf  Hoff.  Ch.  54)  ;  Heyer  v.  Burger  (1  Hoff.  Ch.'l)  ;  Ander- 
son v.  Anderson  (Edw.  Ch.  380)  ;  Allen  v.  Afflick  (64  How. 
Pr.  380)  ;  Duprt  v.  Rein  (supra}  ;  Potter  v.  Potter  (MSS. 
Opinion  City  Court). 

Defendants  also  contend  that  even  if  the  agreement  was 
valid,  it  was  not  properly  declared  upon,  because  it  did  not 
set  forth  facts  showing  the  existence  of  grounds  for  a  limi- 
ted divorce,  and  also,  because  it  does  not  state  that  the  de- 
fendants have  had  access  to  the  children,  or  that  the  wife 
had  not  incurred  debts  which  the  defendants  had  become 
liable  for  or  been  obliged  to  pay. 

We  do  not  think  it  is  necessary  to  allege  in  the  complaint 
the  existence  of  the  grounds  for  a  limited  divorce,  as  fully 
as  in  an  action  for  such  divorce.  The  complaint  alleges 
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that  the  parties,  immediately  after  the  execution  of  the 
agreement,  acted  upon  it,  and  have  continued  to  do  so  ever 
since.  In  our  judgment,  the  allegations  contained  in  the 
complaint  are  sufficient,  and  it  is  not  subject  to  the  criti- 
cisms made  in  Dupre  v.  Rein  (supra). 

The  other  matters  which  defendants'  counsel  claims  should 
have  been  stated  are  matters  of  defense ;  and  if  they  exist, 
should  have  been  taken  advantage  of  by  answer. 

Defendants  also  contend  that,  although  the  agreement  may 
be  valid,  yet  the  decree  of  divorce  obtained  in  another  state 
terminated  the  separation  agreement. 

This  we  think  very  pertinently  answered  by  Judge 
BEACH,  in  deciding  a  demurrer  to  a  bill  brought  by  defend- 
ants in  the  Supreme  Court,  to  prevent  the  plaintiff  and 
Jennie  P.  Fosdick  from  commencing  action  upon  this  agree- 
ment. 

He  says :  "  That  this  undertaking  was  assumed  for  the 
purpose  of  fulfilling  a  legal  obligation  to  support  the  wife 
is  quite  probable,  it  being  the  legal  effect,  but  that  it  was 
to  provide  her  and  the  children  with  support  so  long  as  she 
continued  to  be  his  wife,  and  not  thereafter,  is  an  idea  im- 
possible to  entertain,  for  no  such  restriction  is  in  the  agree- 
ment. I  think  the  principal  question  presented  by  the 
demurrer  is,  whether  or  not  the  divorce  subsequently  ob- 
tained by  the  wife,  for  cause  existing  prior  to  the  articles  of 
separation,  renders  the  agreement  null  and  void.  This 
appears  to  have  been  settled  in  the  negative  by  numerous 
adjudications  (Stewart  on  Marriage  and  Divorce  §  191)  ; 
Grant  v.  Budd  (30  Law  Times  Rep.  319)  ;  Charlesworth  v. 
Holt  (43  L.  J.  N.  S.  Exch.  25)  ;  Anderson  v.  Anderson  (1 
Edw.  Ch.  380)  ;  Wright  v.  Miller  (1  Sandf.  Ch.  103,  124, 
126)." 

That  the  plaintiff  has  the  legal  capacity  to  sue,  we  think 
lias  been  abundantly  decided  (Code  Civ.  Pro.  §  449)  ;  Dupr6 
v.  Rein  (supra)  ;  Potter  v.  Potter  (supra)  ;  Greenfield  v. 
Massachusetts  Mut.  Life  Ins.  Co.  (47  N.  Y.  430)  ;  Hughes  v. 
Mercantile  Mut.  Ins.  Co.  (44  How.  Pr.  351). 

As  to  the  contention  that  the  decree  of  divorce  awards  the 
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custody  of  the  children  to  the  wife,  and  that  this  is  a  viola- 
tion of  the  articles  of  separation,  it  is  sufficient  to  say  that 
the  articles  of  separation  themselves  provided  that  she 
should  have  their  custody,  and  these  would  not  be  violated 
until  the  wife  actually  refused  to  allow  the  husband  or  his 
parents  access  to  the  children. 

Defendants  state  in  their  brief  that  they  do  not  seek  to 
answer  over.  We  think,  therefore,  the  judgment  should  be 
affirmed,  with  costs. 

ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOSEPH  CORNELL,  Respondent,  against  JAMES  A.  EAGAN, 
Administrator  &c.  of  James  A.  Coleman,  Deceased, 
Appellant.  • 

(Decided  June  7th,  1886). 

Upon  the  charter  of  a  steamhoat  by  plaintiff  to  K.,  defendant  executed  an 
instrument  in  writing  by  which  he  bound  himself  to  make  good  any  loss 
or  damage  caused  to  plaintiff  by  non-fulfillment  of  contract  on  the  part 
of  K.,  and  agreed  to  make  good  any  deficiencies  "  in  bills  not  paid  on 
said  boat  contract  during  said  time  by  said  K.  or  his  agent  or  agents." 
Subsequently,  plaintiff  and  K.  made  a  new  agreement,  by  which  K.  as- 
signed to  plaintiff  all  the  proceeds  or  receipts  of  the  charter-party,  and 
the  possession  and  control  of  the  boat  were  given  to  an  employe"  of 
plaintiff,  by  whom  the  receipts  were  taken  and  expenditures  made,  and  the 
boat  was  run  in  disregard  of  the  terms  of  the  charter,  without  the  knowl- 
edge or  consent  of  defendant.  Held,  that  by  the  departure  from  the 
terms  of  the  charter,  defendant  was  released  from  his  liability  as  surety. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  against  James  H.  Coleman  upon 
an  instrument  in  writing,  a  copy  of  which  is  set  forth  in  the 
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opinion.  Defendant  having  died  after  the  report  of  the  ref- 
eree was  filed,  the  action  was  revived  and  continued  against 
James  A.  Eagan,  his  administrator,  who  appealed  from  the 
judgment  entered  upon  the  report  of  the  referee. 

E.  H.  Benn,  for  appellant. 

Andrew  H.  H.  Dawson,  for  respondent. 

PER  CURIAM.— On  the  26th  of  June,  1879,  the  plaintiff 
and  Peter  K.  Kennedy  entered  into  a  contract,  whereby  the 
plaintiff  hired  and  let  to  Kennedy  the  steamboat  "  Minnie 
Cornell,"  her  tackle  &c.  from  the  4th  day  of  July,  1879,  to 
the  4th  day  of  October,  1879,  to  run  in  and  around  the  har- 
bor and  port  of  New  York,  for  the  sum  of  $9,000. 

On  the  same  day  the  defendant  Coleman  executed  an  in- 
strument in  writing,  as  follows  : 

"  I,  James  A.  Coleman,  of  New  York,  for,  and  in  consid- 
eration of  one  dollar,  in  hand  to  me  paid  this  26th  day  of 
June,  1879,  do  hereby  agree  to  bind  myself,  and  do  bind' 
myself,  my  heirs  and  assigns,  to  make  good  any  loss  or  dam- 
age caused  to  Joseph  Cornell  of  New  York,  owner  of  steam- 
boat '  Minnie  Cornell,'  by  non-fulfillment  of  contract  on 
part  of  Peter  W.  Kennedy,  on  charter  of  steamboat  '  Min- 
nie Cornell '  from  said  Joseph  Cornell,  for  ninety  days  from 
July  4th,  1879  ;  and  do  hereby  agree  to  make  good  any  de- 
ficiencies on  said  charter,  either  in  not  keeping  boat  time 
she  is  chartered  for,  or  in  bills  not  paid  on  said  boat  contract 
during  said  term  by  said  Kennedy,  or  his  agent  or  agents. 

"  In  witness  whereof  "  &c. 

In  October,  1879,  plaintiff  brought  this  suit  against  Cole- 
nian,  as  surety  for  Kennedy,  claiming  to  recover  $1,940.54 
for  deficiencies  in  bills  contracted  by  said  Kennedy  or  his 
agents. 

The  defendant,  in  his  answer,  claimed  to  be  discharged 
from  suretyship,  because  of  the  alteration  and  departure  by 
Kennedy  and  the  plaintiff  from  the  original  contract  of 
hiring,  and  because  they  made  new  and  different  arrange- 
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ments  in  regard  to  the  possession  and  running  of  the  "  Min- 
nie Cornell." 

On  the  trial  it  was  proved  that  in  the  latter  part  of 
August,  1879,  the  plaintiff  and  Kennedy  made  a  new  agree- 
ment, by  which  Kennedy  assigned  to  plaintiff  all  the  pro- 
ceeds or  receipts  of  the  charter  party  contract,  by  which 
he,  Kennedy,  was  entitled  to  control  the  "  Minnie  Cornell " 
until  the  4th  day  of  October,  1879,  and  they  agreed  that 
George  M.  Lewis,  an  employe*  of  the  plaintiff,  might  take 
possession  of  the  "  Minnie  Cornell,"  and  take  all  mon- 
eys that  might  be  received  on  the  said  boat,  or  become 
due  to  her,  for  services  she  might  render  between  that 
day  and  the  4th  day  of  October,  1879 ;  that,  under  this 
agreement,  the  plaintiff  by  Lewis  had  control  of  and  ran 
the  boat,  took  the  receipts,  hired  and  paid  the  captain  and 
crew,  and,  in  his  discretion,  expended  and  paid  out  moneys 
to  supply  the  bar,  and  for  other  purposes ;  that,  instead  of 
running  the  boat  in  and  about  the  harbor  of  New  York, 
they  ran  her  to  Coney  Island,  and,  on  one  occasion,  up  the 
Hudson  River ;  and  about  the  20th  of  September  the  boat 
was  abandoned  by  Lewis.  What  was  done  with  her  by  the 
plaintiff,  after  that  date,  does  not  appear. 

Of  this  change  in  the  possession,  control  and  manage- 
ment of  the  boat  the  surety  Coleman  had  no  knowledge, 
and  he  never  consented  thereto. 

The  defendant,  in  due  time,  requested  the  referee  to  find 
as  a  conclusion  of  law  that  the  instrument  executed  by  the 
defendant  was  varied  and  altered,  and  the  identity  thereof 
destroyed,  by  the  assignment  made  by  Kennedy  to  Lewis, 
on  the  procurement  of  the  plaintiff,  and  without  the  knowl- 
edge or  assent  of  the  defendant,  which  he  refused.  We 
think  this  was  error.  Any  alteration  or  departure  by  the 
parties  from  the  terms  of  the  contract  for  the  performance 
of  which  one  becomes  a  surety  discharges  the  surety,  whether 
the  alteration  was  injurious  or  beneficial  to  the  surety. 

The  liability  of  a  surety  is  always  strictissimi  juris,  and 
may  not  be  extended  by  construction  beyond  his  specific 
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engagement  (National  MecTi.  Bank.  Assoc.   v.  Conkliny,  90 
N.  Y.  116). 

The  courts  will  not  stop  to  inquire  whether  the  alteration 
is,  or  may  be,  prejudicial  or  beneficial  to  the  surety.  He  is 
a  sponsor  for  one  contract,  and  no  one  has  a  right  to  make 
another  for  him  (Fellows  v.  Prentiss,  3  Denio  521 ;  see  also 
Ludlow  v.  Simond,  2  Caines  Cas.  1 ;  Ward  v.  Staid,  81  N.  Y. 
406  ;  Barnes  v.  Barrow,  61  N.  Y.  39). 

In  this  case,  the  agreement  was  that  Kennedy  should  have 
the  "  Minnie  Cornell  "  from  July  4th  to  October  4th,  1879, 
and  run  her  in  and  around  the  harbor  and  port  of  New 
York ;  and  if,  at  the  end  of  ninety  days,  there  were  any 
deficiencies  "  in  bills  on  said  boat,  contracted  on  said  boat 
during  said  time  by  Kennedy  or  his  agent  or  agents,"  the 
surety  was  to  make  it  good. 

By  the  arrangement  between  plaintiff  and  Kennedy,  with- 
out Coleman's  knowledge  or  consent,  the  vessel,  and  all  con- 
trol of  her,  was  given  to  another  person.  Neither  Kennedy 
nor  his  agent  or  agents  contracted  the  bills ;  the  running  of 
the  boat  was  not  limited  to  the  harbor  and  port  of  New 
York  ;  the  boat  was  not  used  by  any  one  from  the  20th  of 
September  to  the  4th  of  October ;  the  receipts  and  expendi- 
tures were  made  by  the  plaintiff  or  his  agent  or  a  third  per- 
son with  plaintiff's  .consent.  All  this  was  done  without 
Coleman's  knowledge  or  consent. 

The  new  arrangement  in  regard  to  the  kk  Minnie  Cornell," 
and  the  acts  done  under  it,  clearty  absolve  Colernan  from 
his  contract  of  suretyship. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to 
examine  the  other  questions  presented  on  this  appeal. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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FIRST  NATIONAL  BANK  OF  NORTHAMPTON,  Respondent, 
against  IRA  E.  DOYING,  Impleaded  with  Willet  Bron- 
son  et  aZ.,  Appellant. 

(Decided  June  7th,  1886). 

A  complaint  which  alleges  that  the  plaintiff  is  incorporated  under  an  act 
of  Congress,  but  contains  no  allegation  as  to  whether  it  is  a  foreign  or 
domestic  corporation,  as  required  by  section  1775  of  the  Code  of  Civil 
Procedure,  and  which  does  not  specifically  state  whether  its  location  is 
within  or  without  the  state,  is  defective;  and  the  defect  can  be  taken 
advantage  of  by  demurrer. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  an  order  overruling  an  amended  demurrer  to 
a  complaint. 

The  facts  are  stated  in  the  opinion. 
John  C.  Shaw,  for  appellant. 
Charles  W.  Wetmore,  for  respondent. 

PER  CURIAM. — [Present,  ALLEN  and  BOOKSTAVER,  J  J.]— 
The  action  is  on  a  promissory  note.  The  complaint  alleges : 

"  First.  That  at  the  times  hereinafter  mentioned  the 
plaintiff  was,  and  now  is,  a  National  Banking  Association 
incorporated  and  doing  business  under  and  by  virtue  of  an 
act  of  Congress,  entitled,  'An  act  to  provide  a  national 
currency,' "  &c.,  but  contains  no  allegation  as  to  whether  it 
is  a  foreign  or  domestic  corporation. 

For  some  inscrutable  reason  section  1775  of  the  Code  re- 
quires this  allegation  in  every  complaint  by  or  against  a 
corporation. 

The  court  below  held  that  inasmuch  as  it  was  alleged  in 
the  complaint  that  the  plaintiff  was  incorporated  under  the 
act  of  Congress,  it  was  from  the  very  nature  of  its  incorpo- 


510  COURT  OF  COMMON  PLEAS. 

Francis  v.  New  York  Steam  Co. 

ration  a  foreign  corporation,  and  that  where  this  was  a  self 
evident  fact  it  added  no  force  to  the  pleading  to  allege  that 
it  was  a  foreign  corporation.  • 

The  difficulty  with  this  position  is  that  section  3343  sub- 
division 18  of  the  Code  says  a  "domestic  corporation  "  is  a 
"  corporation  created  by  or  under  the  laws  of  the  state,  or 
located  in  the  state  and  created  by  or  under  the  laws  of  the 

United  States every  other  corporation  is  a  foreign 

corporation."  Therefore  a  national  bank  is  either  a  foreign 
or  domestic  corporation,  according  to  its  location  within  or 
without  this  state,  and  as  this  is  not  specifically  stated,  the 
complaint  is  defective  in  that  particular,  and  this  defect  can 
be  taken  advantage  of  by  demurrer  (Baker  v.  Star  Printing 
$c.  Co.,  3  Law  Bull.  29  ;  Clegg  v.  Cramer,  N.  Y.  Daily  Reg- 
ister Jan.  19th,  1886  ;  First  Nat.  Bank  of  Northampton  v. 
Doying,  March,  1886,  General  Term  of  this  court). 

The  judgment  must  therefore  be  reversed,  but  as  the  de- 
fect complained  of  could  mislead  no  one,  and  the  demurrer 
is  highly  technical,  the  plaintiff  is  given  leave  to  amend  its 
complaint  in  any  way  it  may  be  advised  within  six  days 
after  the  service  of  an  order  reversing  the  judgment  on  its 
attorneys.  The  costs  of  this  appeal  to  abide  the  event  of 
the  action,  and  with  costs  of  prior  proceedings  in  the  court 
below  at  the  discretion  of  that  court. 

Judgment  reversed,  with  costs  as  directed  in  the  opinion. 


HUBERT  FRANCIS,  Respondent,  against  THE  NEW  YORK 
STEAM  COMPANY,  Appellant. 

(Decided  June  7th,  1886). 

In  an  action  for  personal  injuries  to  plaintiff,  alleged  to  have  been  caused 
by  the  negligence  of  defendant,  it  appeared  that  defendant  had  dug  a 
trench  in  a  public  street  for  the  purpose  of  laying  pipes,  and  had  con- 
structed across  the  trench  a  temporary  bridge  with  a  guard  rail  supported 
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by  upright  planks,  one  of  which  was  not  more  than  three  or  four  inches 
from  the  side  of  the  street  cars  where  they  passed  the  bridge;  and  that 
while  plaintiff  was  riding  in  one  of  the  cars  and  passing  the  bridge,  his 
arm  was  broken.  He  testified  that,  at  the  time  of  the  accident,  he  was 
sitting  on  the  south  side  of  the  car,  his  arm  resting  against  the  window 
blind,  and  the  upright  plank  fell  over,  striking  and  breaking  his  arm. 
An  employe"  of  defendant  testified  that,  immediately  after  the  accident, 
the  upright  plank  had  fallen  over  toward  the  north,  four  or  five  inches 
out  of  perpendicular;  that  it  was  held  at  the  foot  by  one  nail  only,  which 
was  loose,  and  acted  as  a  pivot  on  which  the  plank  dangled;  and  that  he 
saw  nothing  that  could  have  caused  the  accident  except  the  plank.  The 
evidence  as  to  whether  plaintiff's  arm  was  inside  or  outside  the  car.  at 
the  time  of  the  injury,  was  conflicting.  Held,  that  the  evidence,  both 
on  the  question  of  defendant's  negligence,  and  on  the  question  of  con- 
tributory negligence  on  the  part  of  plaintiff,  was  properly  submitted  to 
the  jury. 

It  is  not  negligence,  per  se,  on  the  part  of  a  passenger  riding  in  a  street 
car  drawn  by  horses,  to  have  his  arm  or  elbow  out  of  the  window. 
Whether  or  not  it  is  negligence  depends  upon  the  circumstances. 

In  an  action  for  damages  for  the  breaking  of  plaintiff's  arm,  alleged  to 
have  been  caused  by  defendant's  negligence,  a  physician  testified  that 
some  time  after  the  injury  he  set  the  plaintiffs  arm,  and  made  some 
examination  of  it  when  removing  the  splints.  Held,  that  a  question 
asking  him  to  state,  from  his  knowledge  of  the  case,  how  the  fracture 
was  caused,  was  properly  excluded,  as  the  answer  would  have  been  noth- 
ing more  than  a  conjecture. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 

J.  W.  Hawes,  for  appellant. 

George  W.  Lord  and  Nicholas  Quackenbos,  for  respondent. 

ALLEN,  J. — The  action  was  brought  to  recover  damages 
for  personal  injury  caused  by  the  alleged  negligence  of  the 
defendant.  The  defendant  had  dug  a  trench  in  Vesey 
Street  for  the  purpose  of  laying  or  making  alteration  in  its 
pipes.  Its  employe's  had  constructed  across  this  trench  a 
temporary  bridge  for  the  accommodation  of  the  business  of 
the  store  of  Callanan  &  Kemp.  They  had  also  constructed 
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upon  it  a  guard  rail  to  keep  the  people  using  the  bridge  from 
falling  off,  by  putting  upon  each  corner  of  the  bridge  a 
plank  in  an  upright  position,  and  running  a  board  across 
the  bridge  from  one  upright  plank  to  another.  The  upright 
planks  were  nailed  to  the  plank  of  the  bridge  at  the  surface 
of  the  ground.  According  to  the  testimony  on  the  part  of 
the  defendant,  the  upright  plank  in  the  corner  of  the  trench 
was  not  more  than  three  or  four  inches  from  the  side  of  the 
Sixth  or  Eighth  Avenue  cars,  when  they  passed  the  bridge. 

On  the  morning  of  June  15th,  1883,  the  plaintiff  was  rid- 
ing in  a  Sixth  Avenue  car  up  Vesey  Street  towards  Broad- 
way, and  when  the  car  was  passing  the  bridge  his  arm  was 
broken.  The  plaintiff  claims  that  the  injury  was  caused  by 
the  falling  of  one  of  the  upright  planks,  above  referred  to, 
through  the  window  of  the  car  and  upon  his  arm.  The 
defendant  contends  that  the  plaintiff's  elbow  was  outside  of 
the  car,  and  came  in  contact  with  the  plank  when  the  car 
was  passing. 

The  motion  to  dismiss  the  complaint  which  was  made  at 
the  close  of  the  plaintiff's  case  was  properly  denied. 

The  defendant  insists  that  there  was  no  proof  of  negli- 
gence on  the  part  of  the  defendant,  or  any  circumstances 
attending  the  accident  to  the  plaintiff  from  which  the  pre- 
sumption of  negligence  can  be  fairly  raised.  We  do  not 
think  this  proposition  can  be  maintained.  There  was  ample 
proof  to  carry  the  case  to  the  jury  on  the  issue  of  the  de- 
fendant's negligence.  The  plaintiff  testified  that  at  the 
time  of  the  accident  he  was  sitting  on  the  south  side  of  the 
car,  reading  a  newspaper,  and  had  his  arm  resting  against 
the  window  blind ;  the  car  was  going  slowly  up  the  hill, 
and  the  plank  fell  over  and  hit  his  arm  and  broke  it.  Finnen, 
an  employe*  of  the  defendant,  was  near  the  car  when  the  acci- 
dent occurred,  and  reached  the  spot  immediately  after  the 
accident,  and  found  that  the  upright  plank  had  fallen  over 
towards  the  north,  and  was  four  or  five  inches  out  of  per- 
pendicular ;  that  it  was  held  at  the  foot  of  the  bridge  by 
one  nail  only,  and  that  nail  was  loose  and  had  no  hold,  and 
acted  as  a  sort  of  pivot  by  which  the  plank  dangled,  and 
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that  he  saw  nothing  that  could  have'  caused  the  accident 
except  the  plank.  This  testimony  was  sufficient  to  take  to 
the  jury  the  question  whether  the  defendant,  in  digging  the 
trench  and  placing  the  bridge  upon  it,  exercised  the  care 
and  prudence  which  ordinarily  careful  and  prudent  men 
would  have  employed  under  like  circumstances. 

On  the  question  of  contributory  negligence  there  was 
also  sufficient  to  send  the  case  to  the  jury.  The  bur- 
den was  upon  the  plaintiff  of  showing,  either  by  direct 
evidence  or  the  surrounding  circumstances,  that  his  own 
want  of  care  did  not  contribute  to  the  injury.  He  has  tes- 
tified as  to  his  position  in  the  car  at  the  time  of  the  accident. 
He  says  he  was  sitting  with  his  elbow  resting  on  the  window 
sill  inside  the  car,  reading  a  newspaper.  Finnen  says  he  was 
on  the  south  side  of  the  street  watching  the  car  as  it  ap- 
proached, and  would  have  seen  the  plaintiff's  arm  if  it  had 
been  out  of  the  window.  Clark,  another  witness,  was  a  pas- 
senger sitting  opposite  the  plaintiff  and  noticed  him.  He  says 
he  was  reading  a  newspaper,  and  his  arm  rested  upon  the  sill 
of  the  window ;  he  heard  a  noise,  and  saw  the  plaintiff 
jump  up,  and  heard  him  say  his  arm  was  broken.  The  tes- 
timony of  the  physician  shows  that  there  were  no  bruises, 
contusion  or  discoloration  on  the  plaintiff's  arm  between  the 
elbow  and  the  hand.  This  is  opposed  to  the  defendant's 
theory  that  the  arm  was  outside  of  the  window,  and  came 
in  contact  with  the  plank.  Two  of  the  defendant's  wit- 
nesses testified  that  they  saw  the  plaintiff's  arm  out  of  the 
window  a  short  time  before,  while  the  car  was  in  the  arch  or 
after  it  turned  into  Vesey  Street.  It  appears,  therefore, 
that  there  was  a  conflict  of  evidence  on  the  issue  of  the 
plaintiff's  negligence,  and  it  was  the  duty  of  the  trial  judge 
to  leave  that  question  to  the  jury. 

The  defendant  also  moved  the  court,  at  the  close  of  the 
case,  to  direct  a  verdict  for  the  defendant.  This  motion 
was  made  on  the  grounds  presented  on  the  motion  to  dis- 
miss, and  was  rightly  denied. 

There  were  several  exceptions  taken  to  the  rulings  of  the 
court  upon  questions  of  evidence.  Of  the  exceptions  at 
VOL.  XIII— 33 
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folios  107,  108  and  122  it  is  only  necessary  to  say  that  the 
questions  objected  to  were  clearly  intended  to  test  the 
truthfulness  and  honesty  of  the  witness,  and  were  not  ob- 
jectionable upon  a  cross  examination. 

The  court  was  right  in  sustaining  the  objection  at  folio 
93  to  the  question  addressed  to  Dr.  Morris: 

"  Q.  Now,  from  your  knowledge  of  the  case,  how  would 
you  say  this  fracture  was  caused  ?  " 

The  witness's  knowledge  of  the  case  rested  upon  the  fact 
that,  some  time  after  the  accident,  he  set  the  plaintiff's  arm, 
and  made  some  examination  of  it  when  removing  the  splints. 
The  answer  at  best  would  have  been  nothing  more  than  a 
conjecture  among  several  suppositions. 

The  exception  at  folio  120  does  not  call  for  notice. 

The  other  questions  in  the  case  arise  upon  the  requests  to 
charge  presented  by  the  defendant  and  upon  the  exceptions 
to  the  charge.  A  large  number  of  these  exceptions  present 
the  question  whether  riding  in  a  street  car  with  an  arm  or 
elbow  out  of  the  car  window  is  negligence  per  se,  or  only  a 
circumstance  from  which  negligence  may  be  inferred.  The 
precise  question  does  not  appear  to  have  been  passed  upon 
in  this  state,  although  in  other  states  it  has  been  held  not  to 
be  negligence  per  se  to  expose  the  arm  or  elbow  from  the 
window  of  a  street  car  drawn  by  horses  (Miller  v.  St.  Louis 
R.  R.  Co.,  5  Mo.  App.  471 ;  Sommers  v.  Crescent  State  R.  R. 
Co.,  34  La.  Ann.  139). 

In  this  case  the  judge  charged  the  jury,  that  "under 
some  circumstances  it  would  not  be  negligence  for  a  man  to 
put  liis  arm  out  of  the  window.  For  instance,  in  riding  in 
the  open  country  where  there  is  no  danger,  there  being  no 
obstacles  in  the  way,  putting  the  elbow  out  of  the  window 
might  not  be  careless;  but  in  another  case,  a  case  where  a 
car  is  passing  close  to  vehicles  and  trees,  or  to  rocks,  or  in 
going  through  a  tunnel,  if  you  put  your  arm  out  of  the 
window  under  such  circumstances,  it  is  a  negligent  act.  .  .  . 
The  question,  therefore,  is,  whether  Mr.  Francis  had  his 
arm  out,  and  if  he  had,  whether  he  exercised  the  part  of  a 
man  of  ordinary  prudence  in  putting  it  out  at  that  place. 
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If  you  should  come  to  the  conclusion  that  he  did  have  his 
arm  out  of  the  window,  and  that  it  was  careless  for  him  to 
do  «o,  that  is  the  end  of  the  case." 

We  are  of  opinion  that  this  instruction  presents  the  ques- 
tion fairly  and  correctly ;  that  to  have  the  arm  out  of  the 
window  of  a  street  car  is  not  negligence  per  se,  and  whether 
or  not  it  is  negligence  depends  upon  the  circumstances  of 
the  case.  If  the  car  was  passing  through  the  crowded 
street  of  a  large  city,  exposing  the  elbow  from  the  window 
of  a  car  would  certainly  be  a  circumstance  or  fact  from 
which  the  jury  would  have  a  right  to  infer  negligence  or 
want  of  care.  When  the  judge  instructed  the  jury  that 
it  would  be  a  negligent  act  for  a  passenger  to  have  his  arm 
out  of  the  window  when  the  car  was  passing  close  to  vehi- 
cles, and  so  forth,  he  in  substance  charged  the  jury  that,  if 
the  plaintiff's  arm  was  out  of  the  window  in  this  car  at 
Vesey  Street,  he  was  negligent  and  could  not  recover.  In 
Holbrook  v.  Utica  £  Schenectady  R.  E.  Co.,  (12  N.  Y. 
236,  244),  the  judge  charged  the  jury  that  it  was  for 
them  to  say  whether  the  plaintiff's  elbow  was  out  of  the 
car  at  the  time  of  the  injury,  and  if  it  was,  it  was  a  circum- 
stance or  fact  from  which  they  might  infer  negligence  or 
want  of  ordinary  care  on  her  part.  The  judge  was  then 
requested  to  charge  "  if  the  jury  found  that  the  plaintiff's  arm 
or  elbow  was  outside  of  the  window  of  the  car  it  was  an  act 
of  negligence,  and  she  could  not  recover."  The  judge 
refused  to  charge  on  that  subject  other  than  he  had  charged. 
The  judges  of  the  Court  of  Appeals  were  unanimously  of 
the  opinion  that  the  judge  had  already  charged  'the  jury 
substantially  in  conformity  with  the  request,  and  affirmed 
the  judgment. 

The  defendant  also  excepted  to  a  part  of  the  charge 
which  instructed  the  jury  that  if  the  plaintiff's  arm  was 
inside  of  the  car,  as  he  had  testified,  there  was  no  ground 
for  saying  that  he  was  negligent.  We  see  no  error  in  this. 
If  the  plaintiff's  body  was  entirely  within  the  car,  it  is  diffi- 
cult to  see  how  he  can  be  charged  with  negligence  as 
between  him  and  a  wrong-doer  outside  of  the  car.  The 
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plaintiff,  if  he  was  entirely  within  the  car,  had  no  duty  im- 
posed upon  him  of  looking  out  for  danger  from  the  acts  of 
persons  outside  of  the  car. 

A  careful  examination  of  the  remaining  exceptions  has 
satisfied  me  that  they  do  not  call  for  any  special  notice. 

The  charge  of  the  judge  covered  all  the  questions  in  the 
case,  and  we  think  they  were  all  carefully  and  properly  sub- 
mitted to  the  jury. 

The  judgment  must  be  affirmed,  with  costs. 

BOOKSTAVEE,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JOHN  GORMAN,  Respondent,  against  JACOB  SCHOLLE, 
Appellant. 

(Decided  June  7th,  1886). 

Plaintiff  was  employed  as  a  broker,  by  defendant,  to  procure  a  purchaser 
for  certain  lots  of  land,  and  did  procure  a  purchaser,  who  in  good  faith 
agreed  to  purchase  the  lots  at  the  price  and  on  the  terms  fixed  by  defend- 
ant; but  defendant  refused  to  sell  them  except  subject  to  the  right  of  a 
lessee  of  the  premises  to  remove  a  stable  which  was  thereon,  no  such 
condition  having  been  made  until  after  the  purchaser  had  been  procured. 
Held,  that  plaintiff  was  entitled  to  his  commission. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 
Alexander  B.  Johnson,  for  appellant. 
Matthew  Daly,  for  respondent. 
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PER  CUBIAM. — It  appears  from  the  evidence  that  the 
plaintiff  was  a  real  estate  broker,  and  that  some  time  prior 
to  March,  1884,  the  defendant  employed  him  to  procure  a 
cash  purchaser  for  six  lots  of  land,  corner  of  Third  Avenue 
and  84th  Street,  in  this  city,  at  the  price  of  $90,000.  It 
also  appears  that  the  plaintiff,  under  such  employment,  did 
procure  a  purchaser  at  the  price  asked,  brought  the  parties 
together  on  the  20th  day  of  March,  1884,  and  the  purchaser 
in  good  faith  agreed  to  buy  the  property  at  the  price  of 
$90,000  ;  and  that  the  defendant  and  the  purchaser  agreed 
on  the  terms  and  conditions  on  which  the  sale  and  purchase 
should  be  made,  defendant  waiving  the  requirement  that  the 
sale  should  be  for  cash,  and  agreeing  to  take  a  part  of  the 
price  in  a  purchase  money  mortgage.  He  however  declined 
to  execute  a  written  agreement  until  he  had  consulted  coun- 
sel as  to  the  effect  of  a  lease  then  on  said  premises  to  one 
Eggers.  The  said  purchaser  was  accepted  by  defendant 
subject  only  to  the  advice  of  his  counsel  as  to  the  effect  of 
this  lease.  Thereupon  the  defendant  promised  to  pay 
plaintiff  his  commission.  After  consulting  counsel,  de- 
fendant declined  to  enter  into  a  contract  with  the  pur- 
chaser for  a  sale  of  the  property,  except  subject  to  the  right 
of  Eggers  to  remove  from  the  lot  a  stable  which  was  thereon. 
The  purchaser  refused  to  take  the  property  subject  to  such 
right,  but  offered  to  take  the  lots  as  they  stood  at  the  price 
of  $90,000. 

When  the  defendant  employed  plaintiff  to  procure  a  pur- 
chaser of  the  lots  for  $90,000,  no  condition  was  made  that 
the  purchaser  should  take  title  subject  to  the  removal  of 
this  stable,  and  nothing  was  said  in  relation  thereto  until 
the  purchaser  had  been  procured. 

The  sale  fell  through  for  the  sole  reason  that  the  defend- 
ant declined  to  sell,  except  subject  to  the  right  of  the  tenant 
to  remove  the  stable. 

The  referee  has  found  that  the  liability  of  the  defendant 
was  not  altered  by  the  fact — if  it  be  a  fact — that  the  tenant 
had  a  right  to  remove  the  stable,  such  fact  and  right  not 
having  been  made  a  part  of  the  terms  upon  which  plaintiff 


518  COURT  OF  COMMON  PLEAS. 

Jennings  v.  Osborne. 

was  to  procure  a  purchaser,  and  nothing  having  been  said  on 
the  subject  until  after  a  purchaser  had  been  procured. 

We  have  no  doubt  as  to  the  correctness,  of  the  referee's 
decisioir  on  that  question  ;  nor  have  we  any  doubt  that,  on 
the  state  of  facts  presented,  the  plaintiff  performed  his  con- 
tract and  was  entitled  to  his  commissions.  He  did  procure 
a  bona  fide  purchaser,  ready  to  buy  the  lots  on  the  terms 
fixed  by  the  defendant  when  he  authorized  plaintiff  to  offer 
them. 

We  have  read  the  opinion  of  the  referee,  and  think  his 
decision,  and  the  reasons  upon  which  it  is  based,  are  correct, 
and  that  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


SAMUEL  H.  E.  JENNINGS,  as  Administrator  &c.  of  John 
Jennings,  Deceased,  Appellant,  against  THOMAS  OS- 
BORNE,  Respondent. 

(Decided  June  7th,  1886). 

At  the  trial  of  an  action,  testimony  on  behalf  of  defendant  was  admitted, 
without  objection,  contradicting  a  written  contract  relating  to  the  same 
transaction,  which  was  afterward  introduced  in  evidence.  Held,  that  it 
was  error  to  refuse  a  motion  subsequently  made  by  plaintiff  to  strike  out 
all  testimony  at  variance  with  the  written  agreement,  and  a  request  by 
him  for  an  instruction  to  the  jury  to  disregard  such  evidence. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  affirming  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  and  an  order  denying  a 
motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
C.  Bainbridge  Smith,  for  appellant. 
Cantor  £  Seldner,  for  respondent. 
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BOOKSTAVER,  J. — The  action  was  brought  on  two  prom- 
issory notes  made  by  defendant ;  one  for  8500,  dated  Sep- 
tember 8th,  1884,  and  the  other  for  $1,000,  dated  October 
18th,  1884,  both  payable  on  demand  and  to  the  order  of 
plaintiff's  intestate. 

The  answer  admits  the  making  of  the  notes  and  their 
delivery  to  John  Jennings,  the  intestate,  and  as  a  defense  to 
each  note  sets  up  "  that  said  note  has  been  fully  paid  long 
before  the  commencement  of  this  action." 

The  action  has  been  twice  tried  before  a  jury,  and  on 
each  trial  a  verdict  was  rendered  in  favor  of  the  defendant. 

From  the  first  judgment  an  appeal  was  taken  to  the  Gen- 
eral Term  of  the  City  Court,  and  a  new  trial  ordered,  on 
the  ground  that  on  that  trial  "  the  defendant  was  allowed 
to  prove,  under  objection  and  exception,  that  the  intestate 
had  agreed  to  do  certain  contract  work  for  $14,500 ;  that  lie 
afterwards  added  $2,000  to  the  price,  which  was  to  come 
from  a  Mr.  Taylor,  who  was  advancing  money  on  the  prop- 
erty ;  and  that  this  additional  $2,000  was  to  go  to  the  de- 
fendant, or  was  to  satisfy  notes  for  that  amount,  representing 
moneys  loaned  by  the  intestate  in  his  lifetime  to  the  de- 
fendant." 

"The  written  contract  between  the  intestate  and  the 
defendant  called  for  $16,500  ;  and  the  oral  testimony  offered 
not  only  contradicted  the  writing  (which,  in  itself,  seems 
improper),  but,  what  is  more  objectionable,  the  facts  proved 
were  not  pleaded." 

Upon  the  second  trial  precisely  the  same  evidence,  by  the 
same  witness,  was  admitted  without  objection.  But  after 
the  written  contract  was  put  in  evidence,  and  at  the  close 
of  the  testimony,  plaintiff's  counsel  moved  to  strike  out  all 
testimony  at  variance  with  the  written  agreement,  which 
was  granted  in  part  only.  Plaintiff's  counsel  then  moved 
the  court  to  direct  a  verdict  for  the  plaintiff,  on  the  ground 
that  there  was  no  evidence  of  payment  of  any  money,  whicli 
was  denied,  and  plaintiff  excepted. 

He  also  requested  the  court  to  charge  :  "1st.  That  the 
jury  must  disregard  the  testimony  of  the  witness  Dey,  as  to 
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the  agreement  sworn  to  by  him ;  that  the  payment  was  made 
by  the  contract  of  September  15th,  1884,  having  $2,000  in 
addition  to  the  $14,500 ; "  and,  « 2d.  That  to  prove  pay- 
ment there  must  be  a  payment  in  money  or  its  equivalent." 

The  court  refused  to  charge  either  request,  and  plaintiff's 
counsel  excepted. 

While  it  is  true  that  a  plea-  of  payment  can  be  supported 
only  by  the  proof  of  payment  in  money  or  its  equivalent, 
and  not  by  any  special  arrangement  growing  out  of  indepen- 
dent contracts  not  pleaded,  yet,  if  that  were  the  only  diffi- 
culty in  this  case,  we  think  it  might  be  cured  under  the 
ample  powers  of  amendment  provided  by  section  723  of  the 
Code  of  Civil  Procedure,  especially  in  view  of  the  fact  that 
plaintiff's  counsel  allowed  the  testimony  to  be  given  in  evi- 
dence, without  objection,  although  he  must  have  known  of 
the  written  contract  at  the  time. 

But  the  learned  justice,  in  denying  the  motion  for  a  new 
trial  in  this  action,  said  the  "  evidence  did  in  fact  contradict 
the  writing,  and  would,  if  objected  to,  be  inadmissible,"  and 
held  that  because  it  was  not  objected  to  at  the  time,  it  was 
too  late  to  make  the  objection  afterwards. 

This  may  be  granted,  but  after  the  written  contract  was 
introduced  in  evidence  by  defendant,  plaintiff's  counsel 
moved  to  strike  out  the  parol  evidence  at  variance  with  the 
contract,  which  the  court  refused  to  do ;  and  he  also  re- 
quested the  court  to  charge  the  jury  to  disregard  the  parol 
evidence,  which  it  refused  to  do ;  and  to  which  refusal 
plaintiff's  counsel  excepted. 

We  think  this  was  error ;  the  parol  evidence  was  given 
before  the  written  contract  was  introduced.  In  Dunn  v. 
Hewitt  (2  Denio  637),  parol  evidence  had  been  given  of  the 
contract,  and  it  afterwards  appeared  that  the  agreement  was 
in  writing,  when  a  miftion  was  made  to  strike  out  the  parol 
evidence,  which  was  denied.  On  appeal  the  court  said: 
"  The  next  question  is  whether  the  justice  erred  in  refusing 
to  strike  out  the  parol  evidence  of  a  contract.  I  think  he 
did.  It  is  well  settled  that  whenever  it  turns  out  either  in 
the  direct  or  cross-examination  that  a  writing  exists  with 
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regard  to  a  transaction  which  the  law  regards  as  the  best 
evidence,  it  must  be  produced,  or  its  absence  accounted  for. 
If  this  is  not  done  ail  inferior  evidence  that  may  have  been 
given  will  be  stricken  out  and  disregarded." 

In  Southwick  v.  Hayden  (7  Cowen  334),  it  was  held  that 
"though  a  plaintiff  goes  through  with  his  proof  without 
objection  and  rests  his  cause,  if  among  other  things  he  has 
proved,  by  parol,  a  piece  of  written  evidence  which  should 
be  produced,  it  is  not  too  late  to  object  that  the  writing 
should  be  produced."  See  also  Hatch  v.  Pryor  (2  Abb.  App. 
Dec.  343  ;  3  Keyes  441). 

As  before  shown,  the  learned  justice  admits  the  parol  evi- 
dence did  in  fact  contradict  the  writing.  He,  however, 
claims  this  rule  is  not  inflexible,  but  has  referred  to  no  au- 
thority to  sustain  his  position.  And  we  know  of  none.  The 
contrary  doctrine  we  believe  to  be  fundamental  law,  and  we 
think  there  is  no  exception  to  it,  when  the  action  is  between 
the  parties  to  the  contract  or  their  privies  (1  Greenleaf  on 
Evid.  §  275  et  seq. ;  Boorman  v.  Johnston,  12  Wend.  566, 
573  ;  Wilson  v.  Dean,  74  N.  Y.  531 ;  Thorp  v.  Ross,  4  Abb. 
App.  Dec.  416).  The  latter  case  is  very  instructive,  and 
we  think  decisive  of  this. 

Many  other  authorities  might  be  cited  in  support  of  our 
position,  but  they  are  unnecessary. 

If  parol  evidence  is  ever  allowed  to  vary  a  written  con- 
tract, it  should  be  when  both  parties  to  the  contract  are 
alive  and  can  be  heard  in  court,  and  not,  as  in  this  case, 
when  one  is  dead. 

We  infer  from  the  evidence  that  both  notes  have  in  reality 
been  paid ;  if  so,  some  legal  means  can  be  found  to  prove 
this  by  reforming  the  contract,  or  otherwise ;  but  if  there 
cannot,  it  is  better  that  one  should  suffer  by  reason  of  his 
own  negligence  in  not  taking  up  the  notes  when  paid,  than 
that  a  rule  of  law,  so  well  established  and  salutary,  should 
be  violated. 

Having  arrived  at  the  conclusion  that  the  court  erred  in 
refusing  plaintiff's  first  request  to  charge,  it  is  not  necessary 
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at  this  time  to  examine  the  other  questions  raised  by  this 
appeal. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


MATHILDA  KAISER,  Respondent,  against  ISIDOK  KAISER, 

Appellant. 

(Decided  June  7th,  1886). 

The  constitution  and  by-laws  of  a  benefit  association,  among  the  objects  of 
which  was  the  payment  of  a  fund  to  designated  beneficiaries  of  deceased 
members,  merely  required  that  such  beneficiaries  should  be  designated, 
without  prescribing  any  form  of  designation  or  requiring  that  the  desig- 
nation should  be  made  in  any  particular  way  or  at  any  particular  time: 
and  provided  for  cases  where  no  designation  had  been  made.  One  of  its 
members,  at  the  time  of  applying  to  become  a  member,  designated  as 
the  beneficiaries  to  whom  the  fund  in  his  case  was  to  be  paid  after  death, 
"iny  leagal  heiros."  At  his  death  he  left  a  will,  which  was  duly  admit- 
ted to  probate,  and  by  which  he  bequeathed  to  his  wife,  to  whom  he  had 
been  married  before  he  became  a  member  of  the  association,  al!  his  per- 
sonal property,  including  all  benefits  which  should  become  due  and  pay- 
able from  the  association,  and  designated  her  to  be  the  person  to  whom 
the  money  and  benefits  accruing  from  the  association  upon  his  death 
should  be.  paid,  and  appointed  her  sole  executrix.  He  left  surviving  him 
his  wife,  but  no  children,  and  no  near  relative  by  blood,  except  a  brother 
who  was  living  in  Europe  and  with  whom  he  appeared  to  have  had  but 
little  intercourse.  Held,  that  by  the  phrase  "  leagal  heiros"  he  intended 
to  designate  his  wife  and  children,  if  he  should  leave  any;  and  that  the 
wife  was  entitled  to  the  fund. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  reversing  a  judgment  of  that  court 
entered  upon  the  decision  of  the  judge  upon  a  trial  by  the 
court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 
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John  Brooks  Leavitt,  for  appellant. 

Henry  F.  Lippold,  for  respondent. 

BOOKSTAVER,  J. — This  action  was  originally  brought  by 
the  plaintiff  against  the  Mutual  Relief  Association  of  the 
City  of  New  York,  to  recover  a  benefit  fund  of  $994.15 
payable  by  said  association  under  its  constitution  upon  the 
death  of  a  member,  and  the  defendant  was  interpleaded  as 
a  rival  claimant. 

The  plaintiff  is  the  widow  of  Solomon  W.  Kaiser,  de- 
ceased. He  left  no  children,  father,  mother,  brother  or 
sister,  him  surviving,  except  the  brother  who  was  made  de- 
fendant in  this  action  by  interpleader. 

The  plaintiff  was  married  to  the  deceased  in  1869.  In 
February,  1882,  he  became  a  member  of  the  Mutual  Relief 
Association,  the  objects  of  which,  as  far  as  material  to  this 
case,  were  to  pay  a  fund  to  the  designated  beneficiaries  of 
its  deceased  members. 

At  the  time  he  made  application  to  become  a  member  of 
the  association,  he  designated  as  the  beneficiaries  to  whom 
the  fund,  in  his  case,  was  to  be  paid  after  death,  "  my  leagal 
heiros." 

He  died  on  the  28th  of  September,  1884,  leaving  a  last 
will  and  testament,  dated  the  26th  of  January,  1884,  which 
was  duly  admitted  to  probate  as  a  will  of  personal  estate  by 
the  Surrogate  of  the  County  of  New  York,  that  being  the 
proper  county. 

By  said  will  deceased  bequeathed  all  of  his  personal  prop- 
erty to  his  wife  Cthe  plaintrff),  including  all  benefits  which 
should  become  due  and  payable  from  the  before  mentioned 
association,  and  the  will,  among  other  things,  contained  the 
following :  "  I  do  hereby  designate  my  said  wife  to  be  the 
person  to  whom  the  money  and  benefits  accruing  from  the 
said  Mutual  Relief  Association  of  New  York  upon  my 
death  shall  be  paid."  The  deceased,  by  his  will,  appointed 
his  wife  sole  executrix  thereof. 

From  the  testimony,  it  appears  he  left  no  property  what- 
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ever,  and  no  other  provisions  for  his  widow  than  the  above. 
His  brother,  at  the  time  he  became  a  member  of  the  asso- 
ciation, lived  in  Europe,  and  as  far  as  appears  from  the  case, 
never  lived  in  this  country. 

The  plaintiff  claims  the  fund  as  the  "  designated  benefi- 
ciary "  of  her  husband,  having  been  so  designated  by  his 
will. 

The  defendant  claims  it  as  the  sole  legal  heir  of  his 
brother,  under  the  term  "  my  leagal  heiros,"  used  in  the 
brother's  designation  made  in  his  application  for  member- 
ship of  the  association. 

The  learned  justice  at  trial  term  was  undoubtedly  right 
in  the  meaning  he  attached  to  the  phrase  "  legal  heirs  "  as 
used  among  those  learned  in  the  law,  and  in  fact,  as  it  is 
generally  understood  among  educated  people.  It  includes 
only  next  of  kin  or  relations  by  blood,  'and  excludes  the 
widow. 

In  Tillman  v.  Davis  (95  N.  Y.  17),  the  Court  of  Appeals 
so  held,  but  after  so  holding,  the  court  says :  "  The  pri- 
mary object  of  all  construction  of  will  is,  in  each  case,  to 
ascertain  the  intention  of  the  testator,  and  to  give  effect  to 
that  within  the  rules  of  law.  The  words  '  heirs,'  '  next  of 
kin,'  may  be  so  used  in  association  with  other  language,  and 
under  such  circumstances,  as  to  show  an  'intention  to  include 
others  than  blood  relations."  And  we  think  the  same  rule 
should  be  applied  to  a  case  like  the  present. 

Whom  did  the  deceased  really  intend  to  designate  by  his 
"  legal  heirs,"  in  his  application  for  membership  to  the  asso- 
ciation ? 

He  had  no  near  relative  by  blood,  except  the  defendant, 
of  whom  his  wife  then  knew  nothing,  who  was  living  in 
Europe,  and  with  whom  there  seems  to  have  been  but  little 
intercourse.  As  far  as  appears,  the  deceased  was  on 
the  most  cordial  terms  with  his  wife,  whom  he  had  married 
more  than  twelve  years  before  ;  he  had  a  child  by  her  which 
was  then  dead,  and  he  might  reasonably  expect  others ;  and 
in  fact  one  was  born  to  them  after  he  became  a  member  of 
the  association,  and  he  had  no  other  provision  to  make  for 
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his  family  than  that  furnished  by  this  association.  He  was 
a  foreigner,  and  presumably  not  well  acquainted  with  our 
language ;  he  certainly  was  illiterate,  as  appears  by  his 
spelling  the  words  legal  heirs  "  leagal  heiros ;  "  and  finally, 
in  his  will,  he  calls  the  plaintiff  "  his  beloved  wife,"  gives 
her  all  his  personal  estate,  including  this  benefit,  to  the  ex- 
clusion of  his  brother,  even  if  his  wife  should  not  outlive 
him,  and  makes  her  sole  executrix  of  his  will.  We  think 
all  this  entirely  inconsistent  with  the  theory  that  he  used 
the  phrase  "  legal  heirs  "  in  its  ordinary  acceptation  ;  but 
we  think  that  he  intended  thereby  to  designate  his  wife  and 
children,  if  he  should  leave  any;  and  this  is  the  meaning 
often  attached  to  the  phrase  by  the  unlearned,  especially 
when  only  personal  property  is  concerned. 

From  this  view  of  the  case,  it  follows  that  his  wife  was  the 
beneficiary  he  really  intended  to  designate  in  his  applica- 
tion for  membership,  and  that  the  other  after  designation  of 
her  in  his  will  was  only  to  make  it  more  definite  and  certain. 

But  if  we  are  mistaken  in  this,  we  think  the  judgment  of 
the  General  Term  of  the  City  Court  should  be  affirmed,  for, 
while  the  by-laws  of  the  association  require  that  application 
for  membership  shall  be  made  in  a  prescribed  form,  no  form 
is  prescribed  by  the  by-laws  themselves.  One  was  printed 
and  in  use  by  the  association,  but  how  this  came  to  be  used 
does  not  appear.  Although  this  contains  a  form  of  designa- 
tion in  the  body  of  the  instrument,  neither  the  constitution 
nor  the  by-laws  require  that  the  person  or  persons  designated 
as  beneficiaries  shall  be  approved  by  the  association  ;  nor  do 
they  forbid  a  revocation  of  a  designation  once  made ;  nor 
do  they  require  that  the  designation  shall  be  made  in  any 
particular  way  or  at  any  particular  time.  In  this  respect, 
the  case  is  very  much  like  Burton  v.  Provident  Mutual  Re- 
lief Association  (5  Eastern  Reporter  7) ;  and  differs  from 
Hellenberg  v.  District  No.  1  (94  N.  Y.  580),  where  the  desig- 
nation was  required  to  be  made  to  the  lodge  prior  to  the 
decease  of  the  member. 

In  this  case  the  constitution  simply  requires  that  the  bene- 
ficiary or  beneficiaries  should  "  be  designated,"  without  fur- 
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ther  limitation,  and  indeed  it  goes  on  to  provide  for  cases 
where  no  designation  lias  been  made  by  the  member,  clearly 
showing  that  a  designation  was  not  necessary  in  an  applica- 
tion for  membership. 

In  the  case  last  cited,  the  court  implies  a  designation  by 
will  would  have  been  good  but  for  the  by-laws  requiring  a 
formal  designation  to  the  lodge,  prior  to  the  decease  of  the 
member.  No  such  by-laws  existed  in  the  case  of  the  Mu- 
tual Life  Association  of  New  York. 

We  therefore  think  the  judgment  of  the  General  Term 
should  be  affirmed  and  judgment  absolute  entered  in  favor 
of  the  plaintiff  and  against  the  defendant,  with  costs,  under 
the  stipulation  in  the  case. 

ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Assignment  of  THOMAS  F.  KAUGH- 
RAN et  a?.,  to  MILES  M.  O'BRIEN  for  the  Benefit  of 
Creditors. 

(Decided  June  7th,  1886). 

Upon  a  petition  for  the  removal  of  an  assignee  under  a  general  assignment 
for  benefit  of  creditors,  it  appeared  tliat  the  petitioners  were  creditors  of 
the  assignors  who  desired  to  attack  the  validity  of  judgments  recovered 
against  the  assignors  the  day  before  the  assignment,  upon  offers  of  judg- 
ment made  by  them  in  actions  commenced  on  that  day,  on  which  judg- 
ments executions  had  been  issued  and  levied  on  the  same  day;  and  that 
the  assignee's  relations  with  some  of  the  judgment  creditors  were  inti- 
mate, his  business  being  the  selling  of  their  goods  on  commission  at  their 
place  of  business,  although  he  was  not  their  employe1.  Held,  that  he 
should  be  removed  and  a  substituted  assignee  appointed,  although  no 
charge  was  made  of  improper  conduct  on  his  part. 

APPEAL  from  an  order  of  this  court  removing  an  assignee 
under  a  general  assignment  for  benefit  of  creditors. 
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The  facts  are  stated  in  the  following  opinion  rendered  on 
the  application  for  the  removal  of  the  assignee  at  the  Spe- 
cial Term,  January,  1886. 

J.  F.  DALY,  J. — This  application  is  not  based  upon  any 
charge  of  improper  conduct  on  the  part  of  the  assignee, 
subsequent  to  his  acceptance  of  the  trust,  but  upon  the 
ground  that  his  business  relations  with  certain  judgment 
creditors  of  the  assignors,  whose  judgments  are  questioned 
by  some  of  the  general  creditors,  are  incompatible  with  the 
performance  of  his  duties  as  assignee. 

The  creditors  who  petition  for  the  removal  of  the  as- 
signee, state  that  they  desire  to  attack  the  validity  of  the 
judgment  recovered  by  H.  B.  Claflin  &  Co.,  for  $32,410.21, 
obtained  on  January  6th,  1886,  the  day  before  the  assign- 
ment, and  the  judgment  of  J.  E.  Kaughran  for  $16,750 
recovered  on  the  same  day.  Both  these  judgments  were  in 
actions  commenced  on  said  6th  day  of  January,  in  which 
offers  of  judgment  were  immediately  given  by  the  assignors, 
judgments  entered,  executions  issued  and  levied,  and  the 
stock  of  the  assignors  seized  by  the  sheriff,  the  day  before 
the  assignment. 

The  object  of  the  actions  and  the  offer  of  judgment  was 
manifestly  to  give  the  judgment  creditors  preference  over 
all  other  creditors  without  subjecting  them  to  the  delays 
incident  to  the  administration  of  the  assignment. 

It  is  alleged  that  the  procedure  adopted  was  intended 
to  evade  the  requirements  of  law  respecting  confessions  of 
judgment,  and  that  the  judgments  are  therefore  voidable, 
under  the  dicta  in  Bridenbecker  v.  Mason  (16  How.  Pr. 
203;  on  appeal,  24  How.  Pr.  163),  and  Ross  v.  Bridge  (15 
Abb.  Pr.  150)  ;  see  also  Beards  v.  Wheeler  (11  Hun  539)  ; 
Moses  v.  McDivitt  (88  N.  Y.  62). 

It  is  also  alleged  that  as  the  assignee  is  the  proper  party 
to  attack  these  judgments,  he  should  be  wholly  impartial 
and  disinterested  as  between  the  creditors  at  large  and  the 
judgment  creditors,  so  that  the  former  may  have  the  benefit 
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of  his  unbiased  judgment  on  the  propriety  of  instituting 
proceedings  to  that  end. 

It  is  shown  that  the  assignee's  business  relations  with  the 
firm  of  H.  B.  Claflin  &  Co.  are  so  intimate,  that  he  is  cer- 
tainly placed  in  an  embarrassing  position  by  this  dispute 
between  them  and  the  other  creditors. 

His  business  is  the  selling  of  the  goods  of  that  house  on 
commission,  and  his  place  of  business  is  their  establishment, 
although  he  is  not  an  employe"  of  the  firm. 

There  can  be  no  occasion  for  imputing  any  impropriety 
to  the  assignee,  but  I  think  he  should  be  relieved  from  the 
embarrassment  of  his  position,  and  a  substituted  assignee 
appointed  in  accordance  with  the  prayer  of  the  petition. 

Application  granted ;  no  costs. 

From  the  order  entered  upon  this  decision  the  assignee 
appealed. 

More/an  J.  O'Brien,  for  the  assignee,  appellant. 
Blumemtiel  £  Hirsch,  for  the  petitioners,  respondents. 

ALLEN,  J. — We  do  not  consider  it  necessary  to  add  any- 
thing to  the  opinion  of  the  judge  at  Special  Term.  We 
think  the  order  appealed  from  should  be  affirmed  on  the 
opinion  of  the  court  below,  but  without  costs. 

BEACH,  J.,  concurred. 
Order  affirmed. 
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MARY  A.  KETTLEMAN,  as  Administratrix  of  John  W. 
Kettleman,  Deceased,  Respondent,  against  JAMES  P. 
BRADT,  Appellant. 

(Decided  June  7th,  1886). 

In  an  action  by  an  administratrix  for  money  belonging  to  the  estate  of  her 
intestate,  collected  by  defendant  as  agent,  plaintiff  introduced  in  evi- 
dence an  account  rendered  by  the  defendant,  sufficient,  with  other  evi- 
dence on  her  part,  to  make  out  a  prima  facie  case.  Held,  that  she  was 
not  bound  thereby  to  allow  to  defendant  a  sum  charged  by  him  in  the 
account  for  services  in  closing  up  the  estate,  it  not  being  a  lawful  charge 
against  her  in  her  representative  capacity. 

Defendant  claimed  title,  as  against  the  administratrix,  through  an  alleged 
sale  by  the  intestate  to  his  sun,  and  an  assignment  by  the  latter  to  defend- 
ant. Held,  that  a  charge  to  the  jury  that  the  claims  of  title  of  the  re- 
spective parties  arose  from  a  common  source — from  the  intestate — was 
not  erroneous  as  obscuring  the  case  so  as  to  leave  the  jury  in  doubt  as  to 
the  correct  rule  to  follow. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York,  affirming  a  judgment  of  that 
court  entered  upon  the  verdict  of  a  jury  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

Nelson  Smith,  for  appellant. 

J.  Arthur  Barratt,  for  respondent. 

BOOKSTAVER,  J. — The  court  below  having  reviewed  the. 
facts,  and  having  found  that  they  sustained  the  verdict,  this 
court  cannot  again  review  them,  or  interfere  with  the  find- 
ing of  the  jury  (McEteere  v.  Little,  8  Daly  167  ;  Nolan  v. 
Thompson,  11  Daly  316  ;  Schivarz  v.  Oppold,  74  N.  Y.  307  ; 
Lane  v.  Arnold,  99  N.  Y.  648). 

The  only  questions,  therefore,  to  be  examined,  are  ques- 
tions of  law. 

The  first  point  made  by  the  appellant  is  that  the  court 
erred  in  refusing  to  dismiss  the  complaint.     This  only  be- 
VOL.  Xlri— 3J 
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comes  a  question  of  law  when  there  is  no  evidence,  or  not 
sufficient  evidence  to  authorize  the  jury  to  find  a  verdict 
for  the  plaintiff  (Pollock  v.  Pollock,  71  N.  Y.  137  ;  Parker 
v.  Jervis,  3  Abb.  App.  Dec.  449 ;  3  Keyes  271 ;  Loldell  \. 
Loldell,  36  N.  Y.  327). 

On  an  examination  of  the  testimony,  we  find  the  evidence 
of  the  plaintiff — the  mannej*  of  doing  business  at  the  stands 
in  question,  the  acts  of  John  W.  Kettleman  in  and  about 
the  business,  the  fact  that  he  collected  and  paid  out  money 
in  the  business,  the  manner  of  keeping  accounts,  the  bills 
sent  in,  and  the  bill-heads  sent  out,  the  account  of  the  de- 
fendant rendered  by  himself,  and  his  letters — quite  sufficient 
to  make  out  a  prima  facie  case.  But  defendant  claims  that 
although  the  facts  we  have  alluded  to  may  have  established 
a  prima  facie  case,  yet,  that  the  account  rendered  by  him  to 
plaintiff  showed  on  its  face  sufficient  credits  to  balance  the 
debits,  and  argues  with  much  force — citing  numerous  au- 
thorities— that  plaintiff  having  introduced  the  account,  and 
accepted  the  benefit  of  the  admissions  against  the  defend- 
ant, must  also  accept  that  which  is  in  his  favor. 

It  is  well  settled  "  that  the  admissions  of  a  party  must  be 
taken  together  ;  and  if  they  inculpate,  and  at  the  same  time 
exculpate,  no  liability  results  without  proof  that  the  excul- 
pating part  is  false."  But  if  the  items  or  matters  which 
tend  to  exculpate  are  bad  in  law,  or  inadmissible  on  their 
face,  no  proof  of  their  falsity  is  required. 

The  debit  side  of  the  account  stands  uncontradicted,  but 
the  credit  side  shows  on  its  face  that  the  $300  charged  by 
^defendant  for  services  in  attending  to  close  up  the  estate,  is 
not  and  cannot  be  a  lawful  charge  against  the  plaintiff  in 
a  representative  capacity,  and  no  proof  was  offered  to  sus- 
tain it.  The  account  is  rendered  to  plaintiff  in  her  capacity 
as  administratrix,  and  this  action  is  brought  by  her  in  the 
same  capacity.  This  she  had  a  lawful  right  to  do  (Code 
Civ.  Pro.  §§  449,  1814  ;  Thompson  v.  W/utmarth,  8  Civ.  Pro. 
Hep.  183;  Silvernail  v.  Felts,  18  N.  Y.  Weekly  Dig.  124), 
do  not  support  defendant's  contention,  for,  in  this  case,  the 
administratrix  sues  for  the  benefit  of  the  estate. 
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As  we  understand  it,  it  is  only  in  cases  of  new  contracts, 
made  by  the  executor  or  administrator,  and  never  existing 
in  favor  of  the  decedent,  but  growing  out  of  the  contracts 
and  dealings  of  the  former  alone,  that  the  action  is  properly 
brought  in  the  name  of  the  individual. 

This  is  not  such  a  case. 

The  claim  by  defendant  of  $300  for  services  was  against 
plaintiff  as  an  individual,  and  cannot  be  a  legal  charge 
against  her  husband's  estate.  This  account  therefore 
showed,  under  the  circumstances,  a  clear  right  on  the 
part  of  the  plaintiff  to  recover  the  $300  in  this  action. 

Defendant  also  claims  that  if  William  D.  Kettleman  and 
the  deceased  father  were  partners,  or  if  the  former  carried 
on  the  business  on  their  joint  account,  or  were  in  any  way 
interested  together,  the  action  could  not  be  maintained. 
This  would  undoubtedly  be  correct  if  the  facts  in  the  case 
supported  the  contention.  But  they  do  not.  Neither  party 
made  any  such  claim  at  the  trial ;  the  plaintiff  contending 
that  she  was  entitled  to  recover  as  administratrix  of  her 
deceased  husband,  the  defendant  resisting  on  the  ground 
that  he  was  the  assignee  of  the  son,  to  whom  the  property 
formerly  belonged. 

We  think,  therefore,  that  the  motion  to  dismiss  the  com- 
plaint was  properly  denied. 

The  only  other  questions  arise  upon  the  charge  of  the 
court,  and  refusals  to  charge  as  requested  by  defendant. 

The  learned  counsel  for  the  defendant  insists  that  when 
the  court  charged  :  u  The  claims  of  title  of  the  respective 
parties  arise  from  a  common  source — from  John  A.  Kettle- 
man— so  we  have  a  common  origin  for  the  claims 

to  title  of  this  property,"  it  obscured  the  case,  so  as  to  leave 
the  jury  in  doubt  as  to  the  correct  rule  to  follow  in  render- 
ing a  verdict. 

We  do  not  think  that  this  could  in  any  way  have  misled 
the  jury,  or  left  them  in  doubt.  It  plainly  referred  to  the 
fact  that  both  claims  arose  out  of  the  business  carried  on  at 
certain  stands  in  Washington  Market,  which  business  was 
admitted  to  have  been  carried  on  by  John  W.  Kettleman 
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prior  to  January  8th,  1884.  That  was  the  common  origin 
referred  to.  And  other  portions  of  the  charge  made  it 
clear  that  plaintiff  claimed  her  title  directly  from  John  W. 
Kettleman  as  administratrix,  through  defendant  as  her 
agent,  and  that  defendant  claimed  his  title  through  an 
alleged  sale  by  John  W.  Kettleman  to  William  D.  Kettle- 
man,  and  a  general  assignment  by  the  latter  to  defendant. 

Defendant  also  claims  that  when  the  court  charged  :  "  On 
the  part  of  the  plaintiff  it  is  contended  that,  on  the  24th  of 
December,  the  defendant  submitted  a  statement  of  account," 
and  the  statement  of  the  court  what  that  amount  was  and 
the  facts  about  it,  was  error,  in  that  the  court  did  not  state 
everything  said  upon  the  subject,  as  the  claim  of  the  plaint- 
iff, but  as  a  fact. 

In  this,  we  cannot  agree  with  the  learned  counsel.  The 
court,  on  this  branch  of  the  case,  started  out  by  stating : 
"  It  is  contended  "  &c. — i.  e.,  it  is  claimed  by  the  plaintiff. 
And  this  qualification,  we  think,  runs  through  the  entire 
charge  of  the  court  on  this  point,  and  the  jury  could  not 
have  understood  the  court  as  charging  that  what  he  there 
stated  was  a  fact.  The  entire  statement  in  regard  to  the 
account  was  fair,  and  could  not  have  been  misleading. 

We  think  there  was  no  error  in  the  court  refusing  to 
charge  as  requested  by  the  defendant's  counsel.  The  court 
had  already  charged  the  law  correctly  on  the  points  involved 
in  some  of  these  requests,  and  in  the  remainder  of  them  the 
requests  were  based  upon  a  wrong  view  of  the  law,  as  we 
think  we  have  shown,  in  considering  the  motion  to  dismiss 
the  complaint. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

ALLEN  J.,  concurred. 
Judgment  affirmed,  with  costs. 


NEW  YORK— JUNE,  1886.  533 

Laherty  v.  Hogan. 


BRIDGET    LAHERTY,   Appellant,   against   JAMES   HOGAN, 
Respondent. 

(Decided  June  7th,  1886). 

To  entitle  plaintiff  to  a  recovery  in  an  action  for  personal  injuries  from  the 
bite  of  a  dog  kept  by  defendant,  where  there  is  no  proof  that  the  dog 
was  of  a  savage  and  ferocious  nature,  actual  knowledge  or  notice  of  the 
vicious  habits  or  mischievous  propensities  of  the  animal  must  be  brought 
home  to  defendant;  and  a  charge  to  the  jury  that  it  is  not  necessary  that 
defendant  should  know  and  see  evidence  of  the  viciousness  of  the  dog, 
but  if  he  might  have  seen  it  had  he  exercised  prudence  and  care,  that 
would  give  him  notice,  is  erroneous. 

APPEAL  from  a  judgment  of  the  General  Term  of  the 
City  Court  of  New  York  reversing  a  judgment  of  that  court 
entered  on  the  verdict  of  a  jury  and  granting  a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
to  the  person  of  plaintiff,  caused  by  the  bite  of  a  dog  alleged 
to  have  been  kept  by  defendant.  At  the  trial  the  jury 
found  a  verdict  for  plaintiff,  and  a  motion  by  defendant  for 
a  new  trial  was  denied  and  judgment  for  plaintiff  entered 
upon  the  verdict.  From  the  judgment  and  the  order  deny- 
ing his  motion  for  a  new  trial  defendant  appealed  to  the 
General  Term  of  the  City  Court,  which  reversed  the  judg- 
ment and  ordered  a  new  trial ;  and  from  this  decision 
plaintiff  appealed  to  this  court. 

Charles  Blandy  and  M.  Untermeyer,  for  appellant. 
Leeds  £  Morse,  for  respondent. 

ALLEN,  J. — In  order  to  make  the  owner  or  keeper  of  a 
dog  liable  in  an  action  at  the  suit  of  a  person  who  has 
been  attacked  and  injured  by  such  dog,  it  must  be  averred 
and  proved  that  the  defendant  had  knowledge  of  its  mis- 
chievous propensities.  The  gist  of  this  action  is  the  keep- 
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ing  of  the  dog  after  knowledge  of  its  propensity  to  do 
mischief,  and  no  action  is  maintainable  without  proof  of 
such  knowledge. 

It  is  not  necessary  to  cite  authorities  for  this  rule,  for  the 
reason  that  it  is  settled  by  decisions  which  have  been  uni- 
form from  the  earliest  times  to  the  present  day.  In  the 
case  at  bar,  the  plaintiff  has  alleged  in  her  complaint  that 
the  dog  was  known  to  the  defendant  to  be  vicious,  but  no 
proof  whatever  was  given  on  the  trial  of  any  such  knowl- 
edge. 

We  think,  therefore,  that  the  defendant's  motion  for  a 
nonsuit  ought  to  have  been  granted  for  a  failure  of  proof  in 
support  of  scienter. 

The  court  charged  the  jury,  at  the  request  of  the  plaint- 
iff, that  the  vicious  propensity  of  the  dog  can  be  gathered 
from  surrounding  circumstances,  and  that  notice  can  be 
brought  home  to  the  defendant  by  effluxion  of  time.  In 
other  words,  that  it  is  not  necessary  that  the  defendant 
should  know  and  see  evidence  of  the  viciousness  of  the  dog  ; 
but  if  he  might  have  seen  it  if  he  exercised  prudence  and 
care,  that  would  give  him  notice.  This  was  error.  The 
doctrine  of  constructive  notice  has  not  been  extended  to 
actions  of  this  description.  The  rule  derived  from  all 
the  cases  is  that  actual  knowledge  of  the  vicious  habits  or 
mischievous  nature  of  the  animal,  or  notice  of  such  habits 
or  nature,  must  be  brought  home  to  the  defendant. 

The  only  case  which  appears  to  give  some  support  to  a 
different  rule  is  Earl  v.  Van  Alstine  (8  Barb.  630),  quoted 
in  Midler  v.  McKesson  (73  N.  Y.  195),  where  the  court  say 
that  proof  that  the  animal  is  of  a  savage  and  ferocious 
nature  is  equivalent  to  express  notice. 

In  Muller  v.  McKesson  (supra),  cited  by  the  plaintiff's 
counsel,  the  dog  was  well  known  as  an  animal  of  great  fero- 
city and  is  described  in  the  opinion  of  the  court  as  "a  brute 
as  savage  as  a  tiger  or  a  lion." 

There  was  no  proof  in  this  case  that  the  dog  was  of  a 
savage  and  ferocious  nature.  All  the  questions  involved  in 
this  case  are  discussed  with  care  and  ability  in  the  opinion 


NEW  YORK— JUNE,  1886.  535 

Loonam  v.  Myers. 

of  the  Chief  Justice  of  the  court  below.  We  think  his 
views  and  decisions  are  in  accordance  with  the  law  as  settled. 
The  judgment  of  the  General  Term  of  the  City  Court 
must  be  affirmed  and  judgment  absolute  ordered  for  the 
defendant  on  the  stipulation,  with  costs. 

BOOKSTAVER,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


PETER  T.  LOONAM,  Appellant,  against  LEWIS  MYERS, 
Respondent. 

(Decided  June  7th,  1880). 

At  the  trial  of  an  action  before  a  referee,  plaintiff  made  no  request  to  the 
referee  to  make  any  findings  of  fact,  and  only  excepted  to  a  portion  of 
the  findings.  Held,  that  upon  appeal,  the  court  could  only  look  into  the 
evidence  so  far  as  to  determine  whether  or  not  it  was  sufficient  to  sustain 
the  findings  of  fact  excepted  to.  and  that  such  findings  were  not  clearly 
against  the  weight  of  evidence;  and  in  reviewing  such  findings  upon  con- 
flicting evidence,  the  court  should  not  set  them  aside  merely  because  the 
testimony  of  the  witnesses  sustaining  them  is  marked  by  inaccuracies  or 
even  inconsistencies,  while  the  testimony  to  the  contrary  appears,  on 
paper,  to  be  more  straightforward  ;  the  referee  having  had  all  the  wit- 
nesses before  him  in  person. 

It  is  within  the  discretion  of  a  referee,  upon  the  trial  of  an  action,  to 
refuse,  after  defendant  has  rested,  and  the  case  is  nearly  closed,  to  allow 
plaintiff  to  recall  a  witness  who  has  been  twice  on  the  stand  and  fully 
examined  and  cross-examined;  or  to  refuse,  after  the  close  of  the  whole 
case,  and  after  adjournments  for  the  purpose  of  summing  up,  to  reopen 
the  whole  case,  and  permit  plaintiff  to  call  other  witnesses. 

APPEAL  from  a  judgment  oE  this  court  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mechanics'  lien  for 
work,  labor  and  materials.     The  lien  was  filed  July  19th, 
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1884,  for  the  sum  of  $7,017.98,  a  balance  claimed  to  be  due 
plaintiff  for  the  reconstruction  of  certain  premises  in  West 
35th  Street. 

Plaintiff  claimed  on  a  quantum  meruit. 

Defendant  claimed  that  the  work  was  done  under  an 
agreement  "to  alter  and  repair  the  lower  portion  of  the 
building  described  in  the  complaint,  for  a  sum  not  to  exceed 
$850,"  in  accordance  with  plans  and  specifications  furnished 
by  the  architect  Jardine.  That  the  work  was  not  done  in 
conformity  with  the  plan ;  was  left  so  incomplete  as  to  be 
of  little  value  ;  and  that,  before  discovering  the  manner  in 
which  the  work  was  done,  he  had  paid  the  full  contract 
price  therefor. 

The  referee  found  for  defendant  and  ordered  judgment 
for  the  dismissal  of  the  complaint  upon  the  merits.  Judg- 
ment for  defendant  was  entered  upon  the  report  of  the 
referee.  From  the  judgment  plaintiff  appealed. 

Kelly  $•  MacRae,  for  appellant. 
Honvitz  £  HersJifieldy  for  respondent. 

BOOKSTAVER,  J. — [After  stating  the  facts  as  above.]— 
Plaintiff  made  no  request  to  the  referee  to  make  any  find- 
ings of  fact,  and  only  excepted  to  the  following  portion  of 
the  referee's  findings  of  fact : 

"5th.  That  the  plaintiff  undertook  and  agreed  to  perform 
the  work  and  labor,  and  furnish  the  materials  for  the  altera- 
tion and  repair  of  said  building  according  to  a  plan  thereof, 
called  the  Jardine  plan,  for  $850,  or  less;  provided  lie 
should  use  certain  old  lumber,  then  on  the  premises : 
which  old  lumber  he  did  use  in  making  said  alterations  and 
repairs. 

"6th.  ...  It  does  not  appear  what  would  have' been  the 
value  of  that  (the  work)  omitted,  or  what  was  the,  value  of 
that  performed,  not  required  by  said  plans ;  nor  were  such 
deviations  sufficient  to  indicate  an  abrogation  of  the  agree- 
ment 
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<(>7th.  That  the  plaintiff  has  been  paid  for  said  work, 
labor  and  materials,  by  the  defendant,  the  sura  of  8850,  and 
in  full  thereof,  according  to  the  agreement  between  the 
parties ;  and  there  is  nothing  due  therefor  from  the  defend- 
ant to  the  plaintiff." 

If  the  plaintiff  had  desired  a  review  of  the  facts  in  this 
appeal,  he  should  have  made  requests  to  the  referee  to  find 
.such  facts,  and  excepted  thereto  on  his  refusal  so  to  do 
(Code  Civ.  Pro.  §  1023 ;  Hogan  v.  Laimbeer,  66  N.  Y.  604 ; 
Auburn  City  Bank  v.  Hunsiker,  72  N.  Y.  252;  Simmons  v. 
Richardson,  5  Hun  177 ;  Smith  v.  Glens  Falls  Ins.  Co.,  62 
N.  Y.  85  ;  Rogers  v.  Wheeler,  52  N.  Y.  262). 

We  can  therefore  only  look  into  the  evidence,  so  far  as  to 
determine  whether  or  not  there  was  sufficient  evidence  to 
sustain  the  findings  of  fact  excepted  to  by  the  plaintiff,  and 
that  such  findings  are  not  clearly  against  the  weight  of  evi- 
dence (Sinclair  v.  Tallmadge,  35  Barb.  602 ;  Russell  v.  Bur- 
ton, 66  Barb.  539 ;  Hoagland  v.  Wright,  20  How.  Pr.  70 ; 
Scattergood  v.  Wood,  14  Hun  269). 

The  testimony  of  the  defendant,  in  support  of  the  first 
finding  of  fact  excepted  to,  is,  that  the  plaintiff's  brother, 
Bernard,  came  to  defendant's  place  to  get  the  job ;  that  he 
told  plaintiff  he  had  showed  the  job  to  two  different  carpen- 
ters, before  him,  and  if  he  would  make  the  price  less  than 
they  did,  he  would  give  it  to  him.  Bernard  said  he  would 
not  give  the  price  unless  he  had  first  seen  the  place.  Dur- 
ing that  interview  defendant  showed  him  the  estimate  made 
by  O'Toole,  who  agreed  to  do  the  work  for  $850 ;  that  Ber- 
nard read  it ;  that  they  then  went  together  to  the  architect's 
to  look  at  the  plan,  and  afterwards  to  the  premises,  to  look 
at  the  work  to  be  done.  After  this,  Bernard  Loonain  said : 
"  I  will  go  back  and  step  into  Jardine's  again,  and  I  will 

take  the  paper  with  me  to  my  place Leave  it  witli 

me  over  night,  and  in  the  evening  I  will  carefully  examine 
it,  and  figure  how  much  I  will  charge  you." 

The  next  morning  the  plaintiff's  brother  came  to  defend- 
ant's place,  and  after  some  conversation  it  was  finally  agreed 
that  plaintiff  should  do  the  work  according  to  the  Jardine 
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plan,  for  $850,  provided  he  should  be  allowed  to  work  in 
some  of  the  old  lumber. 

The  defendant  is  corroborated  in  his  testimony  by  his  wife 
and  daughter,  both  of  whom  testified  to  being  present  at  a 
part  of  the  conversations  detailed  by  defendant;  while 
this  is  denied  by  the  plaintiff's  brother,  who  claims  that  he 
drew  the  plans  himself,  and  that  he  would  not  give  any 
figures  for  the  work. 

His  own  testimony  clearly  shows  that  the  matter  of  the 
cost  of  the  work  was  discussed  between  the  parties,  and  a 
great  deal  was  said  about  its  probable  cost. 

The  testimony  of  Bernard  Loonam  is  sought  to  be  cor- 
roborated by  his  mother,  who  testified  that  defendant  came 
to  her  house,  and  told  her  to  tell  her  son  to  go  ahead  with 
the  work  ;  and  that  she  told  him  that  her  son  gave  no  esti- 
mate of  the  work  ;  to  which  defendant  replied  that  he  did 
not  want  him  to. 

Plaintiff  also  relies  upon  the  fact,  that  he  actually  ex- 
pended for  the  work,  as  he  claims,  the  sum  of  $1,867.08 ; 
and  the  testimony  of  John  H.  Carl,  who  made  a  rough  esti- 
mate, and  thought  it  would  cost  from  $2,000  to  $2,500  to  do 
the  work ;  and  also  that  of  O.  N.  McGlochlin,  who  made  a 
rough  estimation,  and  thought  is  was  worth  $2,000. 

While,  on  behalf  of  defendant,  Abraham  11.  Hopkins  and 
Alexander  Moor,  both  practical  carpenters,  who  measured 
the  work  and  calculated  the  cost  thereof,  united  in  the  opin- 
ion that  the  whole  cost  of  the  work,  materials,  &c.,  with  10 
per  cent,  for  supervision,  would  be  about  $762. 

We  do  not  think  there  is  such  a  preponderance  of  evi- 
dence in  favor  of  the  plaintiff  as  would  lead  us  to  set  aside 
the  referee's  finding  upon  this  question  of  fact. 

In  respect  to  the  second  finding  of  fact  excepted  to,  it 
does  not  appear  from  the  evidence  that  the  plaintiff  claimed 
or  contended  on  the  trial  that  the  contract  between  the 
parties,  if  any  had  been  entered  into,  had  been  abandoned. 

On  the  other  hand,  throughout  the  trial,  he  contended 
that  no  contract  had  been  made  between  the  parties,  but 
that  the  work  was  done  on  a  quantum  meruit. 
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The  referee  was  not  requested  by  the  plaintiff  to  make 
any  finding  on  the  subject. 

From  the  testimony  it  appears  that  the  Jardine  plan  was 
handed  to  Loonam  by  the  defendant,  and  he  was  ordered  to 
do  the  work  according  to  it ;  and  that  no  modification  of  it 
was  authorized  by  the  defendant ;  nor  was  he  ever  told  it 
was  being  changed. 

The  evidence  also  seems  to  show  that  the  work  was  done 
substantially  according  to  the  Jardine  plan. 

Bernard  Loonam  being  asked  to  compare  the  two  plans, 
and  point  out  the  differences  between  the  Jardine  plan  and 
his  own,  pointed  out  only  three  differences.  Two  were 
omissions  of  work  called  for  by  the  Jardine  plan,  and  the 
other  merely  a  change  in  the  location  of  the  manure  box. 

He  also  testified  that  the  Jardine  plan  called  for  a  new 
front,  which  was  not  put  in,  and  that,  by  the  Jardine  plan, 
there  was  to  be  a  hall  way  in  the  cellar,  which  was  omitted. 

J.  M.  Van  Orden  drew  the  Jardine  plan,  and  after  com- 
paring the  two  plans,  testified :  "  I  should  call  one  a  rough 
copy  exactly  of  the  other." 

He  also  testified  that  he  had  examined  the  work  to  see 
wherein  it  differed  from  his  plan ;  that  the  original,  or  Jar- 
dine  plan,  called  for  a  number  of  alterations  and  improve- 
ments on  the  building  which  were  entirely  omitted.  That 
the  stalls  were  smaller  than  called  for  by  the  Jardine  plan. 

The  testimony  in  regard  to  these  alterations  is  conflicting, 
and  we  think  the  evidence  quite  sufficient  to  sustain  the 
referee's  finding. 

In  regard  to  the  last  finding  excepted  to,  it  is  admitted 
by  plaintiff  that  he  has  received  for  the  work  8850,  and  if 
the  referee  was  right  in  regard  to  the  two  findings  before 
noticed,  the  last  follows  as  a  matter  of  course. 

In  the  review  of  the  case  we  have  not  overlooked  the  fact 
that,  according  to  plaintiff's  claim,  the  actual  cost  of  the 
work,  &c.,  was  nearly  double  the  amount  of  the  contract 
price ;  nor  the  testimony  regarding  what  the  learned  coun- 
sel for  the  plaintiff  so  strenuously  urges  constituted  extra 
work  or  deviations  from  the  plan  as  originally  proposed ; 
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nor  the  discrepancies  in  the  testimony  of  the  defendant  and 
his  witnesses,  pointed  out  by  plaintiff's  counsel,  and  which 
he  forcibly  urged  on  us,  and  from  which  he  asked  us  to  de- 
clare the  defendant's  testimony  unworthy  of  belief.  But 
the  difficulty  in  the  way  of  our  so  doing,  is  that  the  referee 
had  all  of  these  witnesses  before  him,  and  possessed  better 
opportunities  for  judging  of  the  credibility  of  the  witnesses, 
and  the  weight  to  be  attached  to  their  testimony  than  we 
could  possibly  have. 

We  have  no  right  to  conclude  that  because  the  story 
of  one  witness  appears  to  be  more  straightforward  than 
another,  on  paper,  it  embodies  the  truth  of  the  matter  in 
dispute,  as  opposed  to  the  statements  of  another  witness, 
which  is  marked  by  inaccuracies,  or  even  inconsistencies. 
No  tribunal  will  or  can  arrive  at  the  truth  from  such  state- 
ments, except  the  one  that  hears  and  sees  the  witnesses 
(Quincey  v.  Young,  .5  Daly  327  ;  Hoc/an  v.  Laimbeer,  3 
N.  Y.  Weekly  Dig.  27  ;  Westerlo  v.  De  Witt,  36  N.  Y.  340  ; 
Fellows  v.  Northrup,  39  N.  Y.  119). 

The  plaintiff  excepted  to  each  of  the  referee's  conclu- 
sions of  law.  But  these  inevitably  followed  from  the  facts 
found  by  him ;  and  if  he  was  right  in  his  findings  of  fact, 
he  made  no  error  in  his  conclusions  of  law. 

Plaintiff  objected  to  the  admission  of  the  estimate  made 
by  O'Toole  being  received  in  evidence.  We  think  this 
untenable.  Before  this  paper  was  offered,  it  had  been 
proved  that  the  paper  had  been  shown  to  Bernard  Loonam, 
and  was  the  starting  point  of  the  negotiations  between  the 
parties.  It  was  therefore  properly  admitted. 

After  the  witness  Bernard  Loonam  had  been  twice  on  the 
stand,  and  fully  examined  and  cross-examined  by  the 
parties,  and  after  the  defendant  had  rested,  and  the  case 
was  nearly  closed,  plaintiff's  counsel  again  recalled  him,  and 
asked  him  : 

"Q.  What  is  the  work,  the  job,  as  it  is  done,  compared 
with  the  Jardine  plan  ?  " 

This  was  objected  to  by  the  defendant,  and  overruled  by 
the  referee. 
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At  that  stage  of  the  case  we  think  it  was  within  the  dis- 
cretion of  the  referee  to  allow  plaintiff  to  re-open  the  case, 
which  he  would  virtually  have  done  by  permitting  the  ques- 
tion ;  and  under  the  circumstances  disclosed  by  the  case, 
\ve  do  not  think  he  abused  that  discretion. 

After  the  close  of  the  whole  case,  and  after  two  adjourn- 
ments for  the  purpose  of  summing  up,  plaintiff  moved  to 
re-open  the  whole  case,  and  for  leave  to  call  other  witnesses. 

This  motion  was  denied,  and  an  exception  taken. 

This,  too,  was  a  matter  in  the  discretion  of  the  referee  ; 
and  as  the  evidence  sought  to  be  introduced  cannot  be  said 
to  be  newly  discovered  evidence,  of  which  plaintiff  was 
ignorant  at  the  time  of  closing  the  testimony,  we  do  not 
think  we  should  reverse  the  judgment  on  that  account. 

We  have  examined  the  other  exceptions  taken  by  plaint- 
iff, but  do  not  think  any  of  them  well  taken. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

ALLEN,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


SAMUEL   MCRICKARD,  Respondent,  against  GEORGE  C. 
FLINT  et  a/.,  Appellants. 

(Decided  June  7th,  1886). 

In  an  action  to  recover  damages  for  a  personal  injury  suffered  by  plaintiff 
by  falling  down  an  elevator  shaft  on  the  premises  of  defendants,  the  jury 
were  instructed  that  a  failure  to  comply  with  the  provisions  of  the  law  of 
1874  requiring  openings  for  elevators  to  be  protected  by  railings  and  trap 
doors,  was  pr'una  facie  evidence  of  negligence.  Held,  that  this  was  not 
erroneous,  it  appearing  that  the  portions  of  the  charge  immediately  pre- 
ceding and  following  fairly  submitted  the  question  to  the.  jury  and  pro- 
tected defendants'  interests. 

Defendants  introduced  in  evidence  diagrams  and  photographs  of  the  prem- 
ises where  the  accident  occurred.  Held,  that  testimony  on  the  part  of 
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plaintiff,  as  to  changes  made  in  the  premises  after  the  accident  and  be- 
fore the  diagrams  and  photographs  were  taken,  was  proper. 
A  question  to  a  witness  whether,  if  a  certain  door  were  open  a  half  circle 
or  more,  or  a  little  less,  it  was  possible  for  one  approaching  the  doorway 
from  a  certain  place,  not  to  see  clearly  and  plainly  that  there  was  an  ele- 
vator shaft,  is  objectionable,  as  calling  for  an  opinion. 
• 

APPEAL  from  a  judgment  of  this  court  entered  upon 
the  verdict  of  a  jury  and  from  an  order  denying  a  motion 
for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Artemas  H.  Holmes,  for  appellants. 
Christopher  Fine,  for  respondent. 

BOOKSTAVER,  J. — A  motion  was  made  for  a  new  trial  on 
the  minutes,  and  denied.  No  exception  appears  in  the  case 
and  no  order  was  ever  entered  denying  the  new  trial ;  so, 
although  the  notice  of  appeal  purports  to  be  both  from  the 
judgment  and  order,  it  brings  up  for  review  the  judgment 
only  (Third  Ave.  R.  R.  Co.  v.  Ebling,  100  N.  Y.  98;  Mat- 
thews v.  Meyberg,  63  N.  Y.  656).  But  even  if  it  did,  in  the 
view  we  take  in  this  case,  we  could  not  reverse  the  judgment 
on  the  facts. 

The  action  was  brought  to  recover  damages  for  a  personal 
injury  suffered  by  the  plaintiff  by  falling  down  an  elevator 
shaft  on  the  premises  of  the  defendants  in  West  Fourteenth 
Street,  in  this  city. 

The  action  has  been  twice  tried.  On  the  first  trial,  the 
complaint  was  dismissed  at  the  close  of  plaintiff's  case. 
From  this,  an  appeal  was  taken  to  the  General  Term  of 
this  court.  It  was  then  decided  that,  as  matter  of  law,  the 
defendants  were  guilty  of  negligence  in  not  having  complied 
with  the  statutory  requirements  as  to  the  construction,  pro- 
tection and  maintenance  of  their  elevator,  but  the  dismissal 
was  sustained  because  this  court  thought  the  plaintiff  was 
also  guilty  of  negligence. 
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From  this  judgment  the  plaintiff  appealed  to  the  Court 
of  Appeals,  which  reversed  the  judgment  on  the  ground 
that  the  question  of  plaintiff's  negligence  should  have  been 
submitted  to  the  jury  (97  N.  Y.  641). 

A  review  of  the  evidence  shows  that  the  facts  in  plaint- 
iff's  favor  are  certainly  us  strong  on  this  trial  as  on  the  for- 
mer,, and  under  the  decision  of  the  Court  of  Appeals,  the 
learned  judge  below  could  not  do  otherwise  than  submit  the 
case  to  the  jury. 

The  defendants  excepted  to  so  much  of  the  charge  as 
states  that  a  failure  to  comply  with  the  provisions  of  the 
law  of  1874  is  prima  facie  evidence  of  negligence. 

The  portion  of  the  charge  excepted  to  we  do  not  think 
erroneous.  The  General  Term  of  this  court  had,  in  effect, 
decided  this  on  the  former  appeal  to  it ;  and  what  immedi- 
ately precedes  and  follows  the  portion  to  which  our  atten- 
tion has  been  called,  fairly  submitted  the  question  to  the 
jury  and  protected  defendants'  interests. 

Although  the  defendants'  appeal  does  not  properly  bring 
up  for  review  the  exceptions  to  the  admission  and  exclusion 
of  evidence,  we  will  briefly  state  our  opinion  thereon. 

The  defendants  introduced  diagrams  and  photographs  of 
the  premises  in  evidence.  Plaintiff  and  one  of  his  wit- 
nesses testified  to  changes  made  in  the  premises  after  the 
accident,  and  before  the  diagrams,  &c.,  Avere  taken,  without 
objection,  and  afterwards  defendants  moved  to  strike  out 
the  evidence,  which  was  denied.  We  think  there  was  no 
error  in  this.  The  evidence  was  proper  to  show  the  inaccu- 
racies of  the  diagrams,  &c.,  and  the  true  state  of  the  build- 
ing at  the  time  of  the  accident. 

One  of  the  defendants  was  asked  the  following: 

"  Q.  If  the  westerly  door  were  open  a  half  circle  or  more, 
or  a  little  less,  is  it  possible  for  one  coming  from  the  back 
room  approaching  that  doorway,  not  to  see  clearly  and 
plainly  that  there  is  an  elevator  shaft  ? " 

This  was  objected  to  and  properly  excluded,  as  it  called 
for  an  opinion,  and  was  one  of  the  conclusions  of  fact  for 
the  jury  to  find  from  the  facts  of  the  case. 
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Section  16  of  chapter  625,  Laws  of  1871,  as  amended  by 
section  5  of  chapter  547,  Laws  of  1874,  were  properly  ad- 
mitted in  evidence.  This  court  at  General  Term  held  they 
were  applicable  in  this  case. 

The  judgment  should  be  affirmed,  with  costs. 

ALLEX,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


THE  PRESIDENT  AND  DIRECTORS  OF  THE  MANHATTAN 
COMPANY,  Plaintiffs,  against  JAMES  B.  COLGATE,  Im- 
pleaded  with  James  H.  Humphrey  et  a/.,  Defendant. 

(Decided  June  7th,  1886). 

A  certificate  of  the  formation  of  a  limited  partnership  was  executed  by 
one  only  of  the  general  partners,  before  the  special  capital  was  paid  in, 
and  two  days  afterwards  the  cash  was  paid,  the  certificate,  was  executed 
by  the  other  general  partners  and  the  special  partner,  and  the  affidavit 
required  by  the  statute  was  filed.  Held,  that  this  was  a  sufficient  com- 
pliance with  the  statute,  and  that  the  special  partner  could  not  be  held 
liable  as  a  general  partner  on  the  ground  of  the  falsity  of  the  certificate 
at  the  time  of  its  execution  by  the  first  general  partner;  since  the  cer- 
tificate could  not  be  said  to  be  made  until  all  the  parties  executed  it. 

EXCEPTIONS  taken  at  the  trial  of  an  action  in  this  court, 
ordered  to  be  heard  in  the  first  instance  at  the  General 
Term. 

The  action  was  brought  to  charge  James  B.  Colgate  as 
general  partner  with  the  other  defendants  in  the  firm  of 
Humphrey  &  Co.  and  the  defense  was  that  the  copartner- 
ship was  limited  and  Colgate  a  special  partner. 

It  appeared  that  the  certificate  required  by  the  statute 
was  dated  March  9th,  1874,  and  on  that  day  was  executed 
and  acknowledged  at  Albany,  N.  Y.,  by  Theodore  F.  Humph- 
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rey  one  of  the  general  partners ;  that  it  was  executed  by 
the  other  general  partners  and  by  the  special  partner  on 
March  llth,  1874,  at  the  City  of  New  York,  on  which  latter 
date  it  was  filed  with  the  affidavit  as  required  by  law.  The 
special  partner  contributed  and  paid  in  his  special  capital 
on  the  last  named  date.  The  court  directed  a  verdict  for 
the  plaintiff  on  the  ground  that  the  special  capital  had  not 
been  paid  in  on  March  9th,  when  Theodore  F.  Humphrey 
executed  the  certificate,  and  directed  that  defendant's  excep- 
tions be  heard  in  the  first  instance  at  the  General  Term. 

Stern  $•  Myers,  for  plaintiff. 

Butler,  Stillman  ft  Ilubbard,  for  defendant  Colgate. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — A 
reasonable  construction  of  the  statute  of  limited  partner- 
ship requires  only  that  at  the  time  that  the  certificate  is 
filed  and  the  affidavit  is  made  and  filed,  the  statements  con- 
tained in  the  certificate  be  true.  This  secures  that  certainty, 
and  protection  against  equivocal  transactions,  which  are  the 
objects  of  the  statute  (Durant  v.  Abendroth,  69  N.  Y.  148, 
152).  In  that  case  it  is  said  that  the  certificate  and  affida- 
vit speak  as  of  the  day  of  their  date,  but  that  opinion  must 
be  considered  with  reference  to  the  facts  of  the  case,  which 
\vere :  that  the  certificate  and  affidavit  were  dated  and  filed 
on  the  same  day,  but  the  special  partner  had,  at  that  time, 
only  given  his  check  dated  eight  days  afterwards,  and  there 
was  no  actual  cash  contribution.  The  court  held  that  the 
certificate  and  affidavit  intended  by  the  statute  were  not 
promissory,  but  must  state  what  had  been  done ;  and  that 
the  payment  must  be  actually  made  in  cash  when  the  certi- 
ficate and  affidavit  are  made  and  filed. 

The  facts  of  this  case  show  a  compliance  with  the  statute 
as  thus  interpreted.  When  the  certificate  was  made  and 
filed  the  actual  cash  contribution  of  the  special  partner  had 
been  paid.  The  certificate  can  be  said  to  be  made  when  all 
the  parties  have  executed  it  and  not  before.  The  signing 
VOL.  XI II— 35 
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and  acknowledgment  by  each  party  are  successive  facts  by 
which  the  certificate  is  made ;  and  until  made  its  truth  or 
falsity  is  not  to  be  tested  by  the  state  of  facts  existing  at 
the  time  that  any  one  of  the  parties  signs  or  acknowledges, 
nor  at  any  time  before  all  the  parties  have  signed  and 
acknowledged. 

As  therefore,  on  the  llth  of  March,  1874,  when  three  of 
the  parties  signed  and  acknowledged  the  certificate  and  it 
was  filed  together  with  the  statutory  affidavit  made  on  that 
date,  the  capital  contributed  by  Mr.  Colgate  had  been 
actually  paid  in  cash,  the  certificate  was  not  false  in  any 
respect,  although  the  cash  had  not  been  paid  on  the  9th  of 
March,  when  one  of  the  general  partners  signed  and  ac- 
knowledged it. 

This  view  is  taken  in  the  case  of  Ropes  v.  Colgate, 
Supreme  Court  Second  Dept.,  BROWN,  J.  and  in  the  Fifth 
Avenue  Bank  v.  Humphrey,  Superior  Court  N.  Y.  City, 
INGRAHAM,  J. 

The  motion  for  a  new  trial  upon  the  exceptions  should 
be  granted,  costs  to  abide  event. 

ALLEN,  J.,  concurred. 
Exceptions  sustained. 


MARGARET  E.  NIEBUHR,  Appellant,  against  JOHN 
SCHREYEU,  Respondent. 

(Decided  June  7th,  1886). 

An  answer  alleged,  as  a  counterclaim,  that  plaintiff,  with  funds  in  which 
defendant,  was  jointly  interested  with  another  person  on  whose  behalf 
plaintiff  was  acting,  purchased  certain  real  property  particularly  de- 
scribed, and  that  said  property  was  legally  and  equitably  held,  and 
should  be  applied  to  the  payment  of  advances  and  profits  claimed  by  de- 
fendant; and  asked  for  judgment  that  the  property  b*e  adjudged  to  be 
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joint  property,  and  be  sold  to  pay  and  discharge  said  claim  of  defendant. 
Held,  that  defendant  had  the  right  to  file  a  Us  pendens  against  the 
property  described. 

APPEAL  from  an  order  of  this  court  denying  a  motion  to 
cancel  a  lis  pendens. 

The  facts  are  stated  in  the  opinion. 
T.  M.  Tyng,  for  appellant. 
Alexander  Thain,  for  respondent. 

PER  CURIAM. — Section  1673  of  the  Code  of  Civil  Pro- 
cedure gives  a  defendant  the  right  to  file  a  lis  pendens  when 
he  sets  up  in  his  answer  a  counterclaim  on  which  he  demands 
an  affirmative  judgment,  affecting  the  title  to  or  the  pos- 
session, use  or  enjoyment  of  real  property. 

The  answer  in  this  action  sets  up  a  counterclaim  as  fol- 
lows :  "  6th.  And  this  defendant  further  answering,  and  by 
way  of  counterclaim,  alleges  that  at  the  time  said  joint  enter- 
prise was  being  carried  out  between  the  plaintiff — acting  on 
behalf  of  said  Henry  P.  Niebuhr  and  this  defendant — the 
said  plaintiff  took  part  of  the  funds  in  Avhich  this  defendant 
was  jointly  interested  with  said  Henry  P.  Niebuhr  as  afore- 
said, and  purchased  therewith  the  premises  situate  on  the 

northerly  side  of  Ninety-third  Street,  etc that  the 

said  property  described  as  aforesaid  is  legally  and  equitably 
held,  and  should  be  applied  to  the  payment  of  the  balance 
of  his  advances  and  his  profits  aforesaid,  and  he  asks  judg- 
ment that  the  said  property  may  be  decreed  liable  and  held 
for  the  amount  of  his  said  advances  and  profits,  and  that  he 
may  be  decreed  to  be  the  owner  thereof  to  an  amount  suffi- 
cient to  satisfy  said  claim." 

The  relief  asked  for  in  respect  to  the  property  described 
in  the  above  paragraph  is  as  follows :  "  That  it  be  adjudged 
that  the  property  mentioned  and  described  in  the  6th  para- 
graph of  this  answer  be  adjudged  to  be  joint  property,  in 
which  this  defendant  and  plaintiff  as  aforesaid  are  jointly 
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interested,  and  that  the  same  be  sold  to  pay  and  discharge 
the  claim  of  the  defendant,  as  aforesaid,  with  interest  to  the 
extent  of  the  value  thereof ;  and  for  that  purpose,  that  a 
sale  of  said  property  be  had  under  the  direction  of  this 
court." 

That  this  counterclaim  does  affect  the  title  to  real  prop- 
erty, asserting,  as  it  does,  a  joint  interest  with  the  plaintiff, 
in  certain  premises  on  the  northerly  side  of  Ninety-third 
Street,  and  does  demand  a  judgment  affecting  the  title  to 
such  property,  we  think  cannot  be  questioned. 

The  right  to  file  a  lis  pendens  is  an  absolute  right,  not 
depending  on  the  discretion  of  the  court,  and  a  notice,  once 
filed  in  a  proper  action,  the  court  can  only  order  cancelled 
when  the  action  shall  be  settled,  discontinued  or  abated,  or 
final  judgment  rendered  against  the  party  filing  the  notice, 
and  the  time  to  appeal  has  expired,  or  the  party  unreasonably 
neglects  to  proceed  (Mills  v.  Bliss,  55  N.  Y.  139).  The  case 
at  bar  is  not  such  a  case. 

We  have  no  doubt  as  to  the  defendant's  right  to  file  the 
lis  pendens,  and  think  the  order  appealed  from  should  be 
affirmed,  with  costs. 

Order  affirmed,  with  costs. 


ST.  MICHAEL'S  PROTESTANT  EPISCOPAL  CHURCH,  Respon- 
dent, against  CHARLES  BEHRENS  et  aL,  Appellants. 

(Decided  June  7th,  1886). 

The  Court  of  Common  Pleas  has  jurisdiction  to  hear  a  re-argument  of  an 
appeal  from  the  judgment  of  a  district  court  in  the  City  of  New  York, 
although  judgment  of  affirmance  has  been  entered  upon  the  decision  on 
the  previous  hearing,  if  the  return  has  not  been  remitted  to  the  court 
below. 

The  principal  office  of  the  plaintiff,  a  religious  corporation,  was  its  treas- 
urer's office,  and  it  transacted  most  of  its  busjness  there.  Held,  that  an 
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action  brought  by  it  was  properly  brought  in  the  district  court  for  the 
judicial  district  for  the  City  of  New  York  within  which  such  office  was 
situated,  although  its  church  edifice  was  situated  in  a  different  judicial 
district. 

At  the  trial  of  ai>  action  for  rent,  against  the  lessees  of  part  of  a  building, 
there  was  evidence  that  the  plumbing  work  in  another  part  of  the  build- 
ing, which  defendants  were  not  bound  to  keep  in  repair,  was  in  a  bad 
condition,  causing  an  overflow  on  defendants'  premises,  and  an  offen- 
sive and  at  times  an  unbearable  smell,  without  any  fault  or  neglect  of 
defendants.  '  Held,  that  this  was  sufficient  to  be  submitted  to  the  jury 
on  the  question  whether  the  premises  became  untenantable  and  unfit  for 
occupancy,  within  chapter  355  of  the  Laws  of  1860;  and  that  it  was 
error  to  exclude  evidence  of  the  effect  of  the  condition  of  the  premises 
on  defendant's  employes  there. 

APPEAL  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Second  Judicial  District  entered 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court. 

The  action  was  brought  to  recover  rent  under  a  lease. 
Upon  trial  before  a  jury  in  the  district  court,  the  justice 
directed  the  jury  to  find  a  verdict  for  plaintiff,  and  judg- 
ment for  plaintiff  was  entered  on  the  verdict.  From  the 
judgment  defendants  appealed.  On  the  argument  of  the 
appeal  the  judgment  was  affirmed,  but  after  entry  of  judg- 
ment thereupon  a  motion  was  made  by  defendants  for  a  re- 
argument  of  the  appeal,  and  was  granted. 

J.  F.  Pendleton,  for  appellants. 
C.  B.  Meyer,  for  respondent. 

BOOKSTAVEU,  J.— The  respondent  takes  a  preliminary 
objection  to  the  hearing  of  the  re-argument,  on  the  ground 
that  the  order  granting  it  was  made  too  late.  The  order  of 
affirmance  was  entered  January  8th,  1886.  The  judgment 
of  affirmance  was  entered  January  14th,  1886,  and  the  order 
for  re-argument  was  not  granted  until  the  loth  of  January, 
1886. 

In  the   cases   cited  by  the  respondent,  the  return  had 
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either  been  sent  down  from  the  appellate  court  to  the  court 
below,  or  in  some  other  way  the  court  had  lost  jurisdiction, 
but  in  the  case  at  bar  the  return  and  the  judgment  entered 
on  it  remain  in  this  court.  The  court  has  control  over  its 
own  records,  and  in  CocTiran  v.  Ingersoll  (66  N.  Y.  652), 
where  the  General  Term  not  only  reversed  the  order  ap- 
pealed from,  but  also  a  referee's  report,  and  an  order  con- 
firming the  same,  although  not  appealed  from,  the  Court  of 
Appeals  say  there  was  no  error  in  its  so  doing,  as  all  the 
orders  reversed  and  set  aside  were  but  a  series  connected 
with  the  same  matter,  and  the  General  Term  was  authorized 
to  set  aside  the  whole,  leaving  the  records  of  the  court  clear 
and  consistent.  It  is  only  when  the  return  has  been  re- 
mitted to  the  court  below,  and  it  is  no  longer  a  part  of  the 
record  of  this  court,  that  its  jurisdiction  is  lost.  We  think, 
therefore,  that  we  have  jurisdiction  to  hear  a  re-argument 
in  this  case. 

The  appellants'  first  contention  is  that  the  action  was  not 
brought  in  the  proper  district,  and  the  complaint  should 
have  been  dismissed  on  defendants'  motion,  on  that  ground. 

The  plaintiff  is  a  religious  corporation,  and  its  church 
edifice  is  situated  on  Tenth  Avenue,  between  99th  and 
100th  Streets,  in  the  City  of  New  York,  and  both  the 
defendants  reside  at  No.  593  Southern  Boulevard,  near 
Alexander  Avenue. 

Chapter  410,  Laws  of  1882  (§  1289),  provides  that  "an 
action  or  proceeding  of  which  "  District  Courts  have  juris- 
diction must  be  brought : 

"1.  In  a  court  held  in  a  district  in  which  either  the 
plaintiff  or  defendant,  or  one  of  the  plaintiffs  or  one  of  the 
defendants  resides,"  etc. 

The  question,  therefore,  turns  upon  where  the  residence 
of  the  plaintiff  is. 

The  residence  of  a  corporation  is  deemed  to  be  at  the 
place  where  its  general  business  is  transacted  (Conroe  v. 
National  Protection  Ins.  Co.,  10  How.  Pr.  403 ;  Hubbard  v. 
Same,  11  How.  Pr.  149  ;  People  v.  Cassity,  46  N.  Y.  46,  51). 

The  object  of  the  incorporation  of  the  plaintiff  is  to  pro- 
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vide  a  means  of  holding  property  in  succession  and  manag- 
ing it  for  religious  purposes  ;  where  it  holds  divine  worship, 
or  the  religious  purposes  it  has  in  view  are  carried  out,  is 
immaterial.  In  order  to  determine  what  district  court  has 
jurisdiction  in  matters  of  the  kind  under  consideration,  we 
have  only  to  inquire  where  its  business  affairs  are  managed. 
The  return  shows  that  the  principal  office  of  the  plaintiff  is 
its  treasurer's  office,  58  Pine  Street,  and  that  it  transacts 
most  of  its  business  there.  This  is  within  the  jurisdiction 
of  the  Second  District  Court,  and  consequently  the  motion 
to  dismiss  the  complaint  on  the  ground  of  want  of  jurisdic- 
tion was  properly  denied. 

The  second  ground  of  appeal  presents  a  more  serious 
question. 

The  action  was  brought  to  recover  rent  of  a  part  of  the 
premises  No.  90  Chambers  Street,  for  the  quarter  ending 
April  30th,  1885,  under  a  lease  from  plaintiff  to  the  defend- 
ants for  a  term  of  one  year  from  May  1st,  1884.  To  this 
the  defendants  interposed  an  answer  claiming  that  the  prem- 
ises became  untenantable  by  reason  of  the  improper  charac- 
ter and  condition  of  the  plumbing  in  the  building,  whereby 
the  defendants  were  compelled  to  vacate  the  premises  leased 
by  them,  and  that  they  did  so  in  the  month  of  January, 
1885,  before  entering  upon  the  last  quarter. 

On  the  trial,  the  lease  was  offered  in  evidence ;  from 
which  it  appeared  that  the  defendants  agreed  to  keep  the 
plumbing  work,  on  their  part  of  the  premises,  in  repair. 
But  the  defendants  gave  evidence  tending  to  show  that  the 
plumbing  work  on  another  part  of  the  premises,  which  they 
were  not  bound  to  keep  in  repair,  was  in  such  a  bad  condition, 
that  the  urinals  overflowed,  and  a  part  of  their  contents 
ran  on  defendants'  premises ;  and  that  in  the  mornings  the 
smell  was  so  offensive  that  the  employe's  could  not  enter 
their  premises  until  the  smell  was  dissipated  ;  and  that,  at 
times,  this  smell  was  unbearable.  Evidence  was  also  given 
tending  to  show  that  this  state  of  affairs  was  not  caused  by 
any  fault  or  neglect  of  the  defendants,  and  that  they  called 
the  attention  of  plaintiff's  agent  to  the  matter  sometime 
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before  they  moved  out,  but  that  plaintiff  failed  to  remedy 
the  evil. 

Chapter  345,  Laws  of  1860,  allows  the  lessees  or  occu- 
pants of  a  building  which,  without  any  fault  or  neglect  011 
their  part,  has  been  injured  so  as  to  be  untenantable  and 
unfit  for  occupancy,  to  surrender  it,  and  relieves  them,  upon 
so  doing,  from  liability  for  rent,  unless  otherwise  expressly 
provided  by  written  agreement  or  covenant. 

There  is  no  written  agreement  or  covenant  in  the  lease 
which  prevents  the  defendants  from  availing  themselves  of 
the  provisions  of  this  act  in  a  proper  case.  And  the  Court 
of  Appeals  have  expressly  held  that  defective  plumbing 
work  may  make  a  building  untenantable  and  unfit  for  occu- 
pancy (Fann  v.  Rouse,  94  N.  Y.  401;  Butler  v.  Kidder,  87 
N.  Y.  98 ;  see  also  Bradley  v.  De  G-oicouria,  12  Daly  393). 

We  think  there  was  sufficient  evidence  in  this  case  to  go 
to  the  jury  on  the  question  whether  the  defendants'  prem- 
ises became  untenantable  and  unfit  for  occupancy,  by  rea- 
son of  the  defective  plumbing  in  a  part  of  the  building  the 
defendants  were  not  bound  to  keep  in  repair,  and  by  reason 
of  the  overflow  into  their  premises,  without  any  fault  or 
neglect  on  their  part ;  and  that  the  justice  erred  in  direct- 
ing a  verdict  for  plaintiff. 

We  also  think  it  was  error  to  exclude  evidence  of  the 
effect  of  the  condition  of  the  premises  on  defendants'  em- 
ploye's, as  such  evidence  has  a  tendency  to  show  whether 
the  premises  were  so  injured  thereby  as  to  be  untenantable 
and  fit  or  unfit  for  occupancy. 

The  record  does  not  show  whether  or  not  the  plaintiff  was 
a  party  to  the  proceedings  before  the  Board  of  Health.  If 
it  was  not,  such  proceedings  were  not  binding  on  it  and 
were  properly  excluded. 

Evidence  of  the  counterclaim  was  properly  excluded. 
The  liability  of  the  defendants  was  joint,  and  not  joint  and 
several,  therefore  a  joint  judgment  only  could  be  rendered 
against  them.  The  counterclaim  is  in  favor  of  one  of  the 
defendants  only.  The  Code  of  Civil  Procedure  has  not  so 
far  changed  the  law  as  to  allow  such  a  counterclaim  in  an 
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action  of  this  kind.  Section  501  expressly  provides,  that 
"  the  counterclaim  "  must  be  "  in  favor  of  the  defendant,  or 
one  or  more  defendants,  between  whom  and  the  plaintiff  a 
separate  judgment  may  be  had  in  the  action." 

But  for  the  error  of  the  justice  in  not  submitting  the 
questions  above  indicated  to  the  jury,  and  the  exclusion  of 
the  evidence  as  to  the  effect  of  the  condition  of  the  prem- 
ises on  defendant's  employe's,  the  judgment  of  this  court 
entered  on  the  14th  of  January  last  must  be  vacated  and 
set  aside,  without  costs  to  either  party,  and  the  judgment  of 
the  court  below  is  hereby  reversed  and  a  new  trial  granted. 
Costs  to  abide  the  event. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
abide  event. 


DANIEL  J.  SPRAGUE,  Appellant,  against  WILLIAM  H. 
PARSONS  et  al.,  Respondents. 

(Decided  June  7th,  1886). 

In  an  action  for  damages  sustained  by  the  levy  of  an  attachment,  a  com- 
plaint which  alleges  that  the  attachment  was  wholly  illegal  or  unauthor- 
ized by  law  and  the  court  had  no  jurisdiction  to  issue  the  same  and  the 
same  was  null  and  void,  and  that  the  attachment  was  vacated  on  motion, 
without  stating  facts  showing  that  the  attachment  was  unauthorized,  and 
without  alleging  that  it  was  vacated  for  irregularity  or  as  being  unau- 
thorized, does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint  at  the  trial. 

The  complaint  was  dismissed  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
action  was  to  recover  damages  sustained  by  the  levy  of  an 
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attachment  in  an  action  brought  by  defendants  against  the 
plaintiff  and  others  in  the  Supreme  Court,  which  attach- 
ment had  been  vacated.  The  defendants  asked  for  a  dis- 
missal of  the  complaint  for  the  reason  that  the  allegations 
of  fact  in  the  complaint  did  not  show  that  the  attachment 
was  unauthorized  or  was  irregular.  Judgment  for  defend- 
ants was  entered  upon  the  dismissal  of  the  complaint.  From 
the  judgment  plaintiff  appealed. 

W.  Z  Lamed,  for  appellant. 
Gilbert  R.  Hawes,  for  respondents. 

J.  F.  DALY,  J. — [After  stating  the  facts  as  above.] — The 
allegation  of  the  complaint  that  the  attachment  was  wholly 
illegal  and  unauthorized  by  law  and  the  court  had  no  juris- 
diction to  issue  the  same  and  the  same  was  null  and  void,  is 
a  statement  of  a  conclusion  of  law,  and  sets  forth  no  facts 
whatever  (Hammond  v.  Earle,  58  How.  Pr.  426). 

The  allegation  that  the  action  in  which  the  attachment 
was  issued  was  an  action  against  this  plaintiff  and  others  to 
charge  them  with  liability  for  the  debt  of  the  McKillop  & 
Sprague  Company,  of  which  corporation  it  was  claimed 
that  the  defendants  in  that  suit  were  trustees,  does  not 
show  that  the  action  was  one  in  which  an  attachment  was 
unauthorized.  It  does  not  state  that  the  defendants  therein 
were  sought  to  be  charged  with  liability  as  trustees.  The 
liability  with  which  they  were  sought  to  be  charged  might 
have  been  that  of  surety,  and  yet  the  allegation  Avould  have 
been  true  ;  the  claim  that  they  were  trustees  not  being 
averred  as  the  ground  of  action.  As,  therefore,  that  action 
may  have  been  an  action  for  a  money  demand  on  contract, 
for  aught  that  appears  in  the  complaint  in  this  action,  it  is 
not  shown  that  the  attachment  was  unauthorized  in  the 
action. 

Nothing  is  left  therefore  but  the  allegation  that  the  at- 
tachment was  vacated  on  motion.  But  it  is  not  alleged 
that  it  was  vacated  for  irregularity,  nor  as  being  unauthor- 
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ized.  It  might  have  been  vacated  for  error  upon  a  question 
of  fact  upon  opposing  affidavits.  Unless  unauthorized  or 
irregular  an  action  of  damages  (not  brought  upon  the  un- 
dertaking) could  not  be  maintained  (JDay  v.  Bach,  87  N. 
Y.  56). 

It  appears,  therefore,  that  no  facts  were  stated  in  the  com- 
plaint constituting  a  cause  of  action,  and  the  complaint  was 
properly  dismissed. 

On  the  argument  of  a  demurrer  to  the  original  complaint 
in  this  action  (it  has  since  been  amended),  I  held  that  the 
complaint  might  be  sustained  as  upon  an  attachment  set 
aside  for  irregularity  (12  Daly  392) ;  but  that  point  was 
evidently  not  discussed  by  counsel. 

Judgment  should  be  affirmed,  with  costs. 

BOOKSTAVER,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


JACOB  B.  TALLMAN,  Respondent,  against  LAURA  M.  GASH- 
WEILELI,  Appellant. 

(Decided  June  7th,  1886). 

Under  the  provisions  of  the  act  of  I860  (L.  1860  c.  345),  that  where  a 
demised  building  shall  "  be  destroyed,  or  be  so  injured  by  the  elements, 
or  any  other  cause,  as  to  be  untenantable  and  unfit  for  occupancy,"  the 
lessee  "shall  not  be  liable  or  bound  to  pay  rent  to  the  lessor,"  it  is  only 
on  condition  that  the  building  is  actually  destroyed  or  injured,  so  as  to 
make  it  unfit  for  occupancy,  that  the  lessee  is  released  from  the  obliga- 
tion of  the  lease.  Mere  fears  of  such  destruction  or  injury,  caused  by 
noises  and  shaking  of  the  building,  and  by  statements  of  the  lessor  in 
endeavoring  to  account  therefor,  are  not  sufficient. 

APPEAL  from  a  judgment  of  the  district  court  in  the  City 
of  New  York  for  the  Seventh  Judicial  District. 
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The  action  was  brought  to  recover  rent  for  the  month  of 
February,  1885,  under  a  lease  expiring  May  1st,  1885,  of 
apartments  in  the  building  known  as  the  "  Soncy,"  in  West 
57th  Street  in  the  City  of  New  York.  At  the  trial  in  the 
district  court,  the  justice  rendered  judgment  for  plaintiff. 
From  the  judgment,  defendant  appealed  to  this  court. 

Franklin  Bartlett,  for  appellant. 
I.  Steinert,  for  respondent. 

PER  CURIAM. — The  lease  under  which  the  defendant 
held  the  premises,  by  its  terms  expired  on  the  1st  of  May, 
1885.  She  abandoned  them  on  the  10th  of  February,  1885. 

The  landlord  brought  his  action  for  rent,  and  the  tenant 
interposed  a  general  denial,  and  also  claimed  an  eviction. 
The  production  of  the  lease  effectually  disposed  of  the  gen- 
eral denial,  and  no  question  can  arise  on  that. 

To  support  the  claim  of  eviction,  the  defendant  testified 
that  she  left  because  the  inspector  of  the  building  depart- 
ment pronounced  the  building  unsafe ;  and  because,  as  she 
testified,  "  noises  were  heard  through  the  house,  shaking  us 
fearfully,  when  we  left  the  dinner  table  and  ran  out  into 
the  hall."  "  We  heard  the  noise,  and  a  fearful  shock,  just 
like  an  earthquake,  same  effect  as  an  earthquake,  violent 
vibration ; "  and  that  this  continued  at  intervals  for  five  or 
six  weeks,  sometimes  two  or  three  times  a  day,  then  four  or 
five  days  would  pass  without  hearing  them. 

Mr.  Irwin,  the  son  of  the  defendant!  said  there  "  was  a 
sort  of  explosion,  and  the  house  would  shake  two  or  three 
times  a  day,  sometimes ;  and  there  would  be  a  lapse  of  three 
or  four  days  without  shaking."  Mr.  Verdual  testified  that 
he  visited  his  sister-in-law  (the  defendant)  frequently ;  that 
he  heard  the  noise  only  once,  and  it  sounded  like  "  a  sharp 
explosion,  sharp  noise,  violently  coming  from  a  fireplace  or 
chimney."  .  .  .  "  A  reasonably  loud  noise ;  I  suppose  about 
as  loud  as  the  discharge  of  a  pistol." 

All  these  witnesses  testified  there  were  cracks  in  the  walls 
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or  partitions,  but  none  of  them  swore  that  there  were  any 
cracks  in  the  supporting  walls  of  the  building;  whilst  plaint- 
iff's testimony  is  that  it  was  perfectly  safe. 

The  defendant  did  not  inform  the  plaintiff  of  these  noises 
until  shortly  before  she  vacated  the  premises ;  and  she  says 
he,  at  first,  attributed  them  to  the  pipes,  but  afterwards  he 
thought  it  was  a  servant  in  the  house  putting  dynamite 
down  the  chimneys ;  and  her  son  says  that  the  plaintiff  told 
him  about  the  same  thing,  adding  that  his  janitor  had  left 
on  bad  terms,  and  that  he  thought  the  janitor  was  conspir- 
ing with  his  servants,  and  giving  them  dynamite! 

The  testimony  also  shows  that  this  son  procured  the  first 
inspection  of  the  building,  by  going  to  the  building  depart- 
ment and  making  complaint  there. 

It  also  appears  from  the  evidence  that  the  first  report  was 
not  made  to  the  building  department  until  a  week  after  de- 
fendant abandoned  the  premises.  When  Mr.  D'Oench  made 
the  second  inspection,  on  the  6th  of  March,  the  building 
was  "sound  and  safe,"  although  the  testimony  is  clear  that, 
in  the  meantime,  no  repairs  had  been  made. 

There  are  but  two  grounds  on  which  the  defendant  can 
succeed  in  her  defense  :  1st.  On  the  ground  of  an  eviction 
at  common  law ;  or,  2d.  By  reason  of  the  provisions  of 
chapter  345,  Laws  of  1860. 

The  facts  in  the  case  do  not  amount  to  eviction  at  com- 
mon law,  and  this  was  conceded  by  defendant's  counsel  on 
the  argument. 

But  he  strongly  insisted  that  they  warranted  the  defend- 
ant in  surrendering  the  premises  under  the  act  of  1860. 

This  act  provides  that  where  premises  shall  "  be  destroyed, 
or  be  so  injured  by  the  elements,  or  any  other  cause,  as  to 
be  untenantable  and  unfit  for  occupancy,"  the  lessee  "shall 
not  be  liable  or  bound  to  pay  rent  to  the  lessor,"  ..."  and 
the  lessees  or  occupants  may  thereupon  quit  and  surrender 
possession,"  &c. 

It  will  be  perceived  that  two  contingencies  only  are  pro- 
vided for  by  this  act ;  one  the  destruction  of  the  premises ; 
the  other,  such  an  injury  to  the  premises  by  the  elements,  or 
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other  cause,  as  to  render  them  untenantable  and  unfit  for 
occupancy  {Suydam  v.  Jackson,  54  N.  Y.  450,  454). 

In  all  other  respects  the  law  of  landlord  and  tenant 
remains  as  it  was  before. 

It  is  manifest  the  first  contingency  did  not  arise.  We 
think  it  is  just  as  clear  the  second  did  not  occur.  Mr. 
D'Oench  says  that  when  he  examined  the  premises,  about 
three  weeks  after  the  defendant  moved  out,  and  before  any 
repairs  had  been  made,  the  premises  were  "  sound  and  safe  ;" 
and  in  this  he  is  corroborated  by  Mr.  Dudley,  the  former  su- 
perintendent of  buildings.  So  when  the  defendant  moved 
out,  the  premises  had  not  been  injured  by  the  elements 
or  any  other  cause,  so  as  to  be  untenantable  and  unfit  for 
occupancy,  within  the  meaning  of  the  act  of  1860. 

But  it  is  claimed  that  the  landlord,  when  endeavoring  to 
account  for  the  noises,  said  first  that  they  arose  from  the 
pipes,  and  afterwards,  that  he  supposed  some  one  at  enmity 
with  him  was  putting  dynamite  down  the  chimneys  to  get 
his  tenants  out.  Both  these  statements  were  mere  surmises, 
and  their  probability  could  as  well  be  determined  by  the 
tenant  as  the  landlord;  and  defendant's  son  said  he  did  not 
believe  the  latter  theory  at  the  time. 

Taking  the  dynamite  theory  in  its  broadest  extent,  and 
assuming  that  the  defendant  fully  believed  it,  even  then  the 
case  is  not  brought  within  either  of  the  contingencies  pro- 
vided for  by  the  act  of  1860.  Her  fears  alone  would  neither 
destroy  nor  injure  the  building  in  any  way ;  and  it  is  only 
on  condition  that  the  building  is  actually  destroyed  or  in- 
jured, so  as  to  make  it  unfit  for  occupancy,  that  the  lessee 
is  released  from  the  obligation  of  the  lease. 

The  judgment  of  the  district  court  must  therefore  be 
affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 
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ALBERTUS  A.  WEEKS,  Appellant,  against  HENRY  KETEL- 
TAS et  aZ.,  Respondents. 

(Decided  June  7th,  1886). 

A  complaint  alleged,  as  a  first  cause  of  action,  that  plaintiff  hired  and 
leased  certain  premises  from  defendants,  by  a  written  agreement,  under 
which  plaintiff  was  entitled  to  the  use  of  the  Croton  water  by  means  of 
the  pipes  and  connections  therewith  upon  said  premises;  that  plaintiff 
entered  into  and  was  in  the  use  and  occupation  of  the  premises;  that 
defendant  wilfully  and  without  cause  severed  the  Croton  water  pipes  and 
connections  leading  to  the  premises,- and  thereby  wholly  deprived  plaint- 
iff of  the  use  of  the  Croton  water.  For  a  second  cause  of  action,  it  al- 
leged that  during  the  lease  defendants  trespassed  upon  the  premises,  and 
the  appurtenances  thereof,  by  forcibly  disturbing  said  appurtenances, 
and  disturbing  plaintiff  in  his  lawful  use  and  enjoyment  of  the  same, 
and  severing  the  same  and  depriving  plaintiff  of  the  benefit  and  advan- 
tage thereof.  Held,  that  the  first  cause  of  action  was  on  contract,  and 
the  second  was  a  cause  of  action  in  tort,  and  that  a  demurrer  on  the 
ground  that  the  causes  of  action  were  improperly  united  should  be  sus- 
tained. 

APPEALS  from  an  interlocutory  judgment  of  this  court 
sustaining  a  demurrer  to  a  complaint,  and  from  a  final 
judgment  sustaining  said  demurrer  and  dismissing  the  com- 
plaint, with  costs. 

The  facts  are  stated  in  the  opinion. 
Z.  S.  Sampson,  for  appellant. 
Benj.  T.  Kissam,  for  respondents. 

ALLEN,  J. — This  appeal  arises  upon  a  demurrer  to  the 
complaint  of  plaintiff,  on  the  ground  that  it  contains  two 
causes  of  action  which  have  been  improperly  united.  The 
statement  of  the  facts  constituting  each  cause  of  action  is 
separate  and  numbered,  pursuant  to  section  483  of  the  Code 
of  Civil  Procedure. 

The  first  cause  of  action  states  that  plaintiff  hired  and 
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leased  from  defendants,  by  a  written  agreement  of  lease, 
certain  lofts  in  John  Street  for  the  term  of  three  years,  and 
that  it  was  agreed  in  the  said  lease  that  the  plaintiff,  during 
the  term  of  said  lease,  should  be  entitled  to  the  use  of  the 
Croton  water,  by  means  of  the  pipes  and  connections  there- 
with as  placed,  situated  and  used  upon  said  premises.  That 
the  plaintiff  entered  into  the  use  and  occupation  of  said 
premises,  and  has  since  continued  and  now  is  in  the  use  and 
occupation  thereof.  That  on  or  about  the  6th  day  of  Feb- 
ruary, 1885,  the  defendant  wilfully  and  without  cause  sev- 
ered the  Croton  water  pipes  and  connections  leading  to  the 
premises  so  leased,  by  which  he  had  been  supplied  with  Cro- 
ton water,  and  thereby  wholly  deprived  plaintiff  of  the  use, 
benefit  and  enjoyment  of  the  same  upon  said  leased  premises, 
to  his  damage  one  thousand  dollars. 

The  second  cause  of  action  set  forth  in  the  complaint 
states  that  during  the  pendency  of  the  said  lease  the  defend- 
ants trespassed  or  caused  a  trespass  to  be  committed  upon 
the  premises  leased  as  aforesaid  to  the  plaintiff,  and  to  the 
appurtenances  thereof,  by  forcibly  disturbing  said  appur- 
tenances without  plaintiff 's  license  or  permission,  and  dis- 
turbing him  in  his  lawful  use  and  enjoyment  of  the  same, 
and  by  severing  the  same  and  depriving  plaintiff  of  the 
benefit  and  advantage  thereof,  to  his  damage  one  thousand 
dollars. 

An  examination  of  the  statement  of  facts  constituting 
the  first  cause  of  action  shows  that  this  cause  of  action  is 
for  a  violation  of  the  agreement  between  plaintiff  and  de- 
fendants in  respect  to  the  use  of  the  Croton  water,  which  is 
plainly  a  cause  of  action  on  the  contract. 

The  second  cause  of  action  alleges  that  defendants  com- 
mitted a  trespass  upon  the  leased  premises,  which  trespass 
consisted  in  forcibly  disturbing  the  Croton  water  pipes  men- 
tioned. 

This  is  a  cause  of  action  in  tort.  The  plaintiff  claims 
that  he  intended  to  allege  a  trespass,  as  a  breach  of  the 
covenant  for  quiet  enjoyment.  If  such  was  his  intention 
he  does  not  appear  to  have  done  so  in  his  pleading. 
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A  trespass  is  not  necessarily  a  breach  of  such  a  covenant ; 
and  if  it  is  sought  to  plead  it  as  a  breach,  the  pleading  should 
plainly  show  that  it  is  so  pleaded. 

That  is  not  the  case  here.  We  must  be  governed  by  the 
words  of  the  pleadings,  without  reference  to  other  consid- 
erations. This  complaint,  in  our  opinion,  sets  forth  a  cause 
of  action  in  contract  and  a  cause  of  action  in  tort.  These 
causes  of  action  cannot  be  joined  (Keep  v.  Kaufman,  56  N. 
Y.  332). 

The  judgments  of  the  courts  below  should  be  affirmed, 
with  leave  to  the  plaintiff  to  serve  an  amended  complaint 
within  twenty  days  from  notice  of  the  entry  of  this  judg- 
ment, upon  paj'ment  within  the  same  time  of  costs  from  the 
service  of  the  demurrer,  including  those  on  appeal  to  this 
court. 

BOOKSTAVEE,  J.,  concurred. 
Judgments  affirmed,  with  costs. 


RENSSELAER,   WINCHELL,  Appellant,  against  ARCHIBALD 
SCOTT  et  a?.,  Respondents. 

(Decided  June  7tli,  1880). 

Plaintiff  being  in  default  in  his  payments  under  a  contract  with  defend- 
ants for  the  sale  of  ice  by  them  to  him  for. a  specified  period,  they  availed 
themselves  of  the  right,  under  its  terms,  to  cancel  the  contract  more 
than  four  years  before  it  would  otherwise  have  expired.  After  the  ex- 
piration of  the  term  fixed  by  it,  the  price  of  ice  having  advanced, 
plaintiff  brought  an  action  to  set  aside  the  cancellation  of  the  contract. 
Held,  that  as  his  object  was  not  to  obtain  the  ice  which  defendants  con- 
tracted to  sell  to  him,  but  to  bring  an  action  for  breach  of  the  contract 
without  being  liable  to  perform  its  stipulations,  the  court  would,  under 
such  circumstances,  look  only  at  the  strict  legal  rights  of  the  parties; 
and  that  indulgence  in  making  payments  habitually  extended  to  plaintiff 
before  the  cancellation  of  the  contract  should  not  operate  as  a  bar  to 
defendants'  right. 

VOL.  XIII— 36 
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Winchell  p.  Scott. 
APPEAL  from  a  judgment  of  this  court. 

The  facts  are  stated  in  the  opinion. 
B.  D.  Killian,  for  appellant. 
W.  G.  Cooke,  for  respondents. 

PER  CURIAM. — The  contract  provides  that  Winchell 
shall  pay  for  the  ice  that  he  purchased  of  the  defendants, 
"in  weekly  and  full  payments,  after  a  proper  delivery  of 
the  same,"  and  that  if  he  should  fail  to  fulfill  his  obligations, 
or  wilfully  neglect  to  comply  with  the  same,  then,  at  the 
option  of  the  defendants,  the  agreement  to  sell  and  deliver 
ice  to  him  should  be  null  and  void. 

There  is  no  dispute  as  to  Winchell's  default ;  it  is  con- 
ceded that  on  the  10th  day  of  March,  1869,  he  owed  the 
defendants  for  all  the  ice  that  he  had  bought  from  them 
between  October  16th,  1868,  and  December  31st  of  that 
year.  His  debt  exceeded  $170.  On  the  10th  day  of  March, 
1869,  the  defendants  caused  a  demand  to  be  made  upon 
him,  and  as  he  did  not  pay  at  the  very  moment,  they  served 
him  with  a  written  notice  that  as  he  had  failed  to  comply 
with  his  obligations,  they  availed  themselves  ^f  their  right 
to  declare  their  contract  with  him  null  and  void. 

The  good  faith  of  the  defendants  in  giving  that  notice  is 
open  to  question,  for  there  is  strong  reason  to  suspect  that 
they  did  not  cancel  the  contract  because  Winchell  was  in 
their  debt,  but  for  very  different  reasons ;  the  fact  being 
that  they  had  entered  into  engagements  with  the  Washing- 
ton Ice  Company  that  looked  to  an  increase  in  the  price  of 
ice,  and  to  a  combination  among  various  wholesale  dealers 
in  that  article.  If  Winchell  stood  in  the  attitude  of  a  party 
seeking  the  restoration  of  his  right  to  obtain  ice,  of  which 
he  had  been  unconscionably  deprived  by  the  wrongful  rescis- 
sion of  the  contract,  we  should  be  disposed  to  scrutinize 
with  great  care  the  conduct  of  the  defendants,  and  to  listen 
with  indulgence  to  the  excuses  that  he  gives  for  his  neglect 
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to  make  payment  weekly,  as  he  agreed  to  do.  But  he  does 
not  seek  to  be  relieved  from  the  cancellation  of  the  contract, 
in  order  that  he  may  obtain  the  ice  that  the  defendants  con- 
tracted to  sell  to  him.  His  object  in  asking  that  the  can- 
cellation of  the  contract  be  set  aside,  is  that  he  may  bring 
an  action  for  the  breach  of  the  revivified  contract  without 
being  liable  to  perform  any  of  the  stipulations  contained  in 
that  instrument.  He  seeks  to  get  the  advantage,  without 
bearing  the  burden,  of  the  agreement.  The  contract  ex- 
pired by  its  own  limitation  on  the  first  day  of  April,  1873. 
The  defendants  gave  him  notice  of  cancellation  in  March, 
1869.  He  did  not  begin  this  action  till  January,  1875. 
Having  waited  till  he  had  seen  that  for  several  years  after 
the  cancellation  the  price  of  ice  greatly  advanced,  he  at- 
tempts after  the  lapse  of  years  to  take  advantage  of  the  rise. 
Under  such  circumstances,  the  court  will  look  only  at  the 
strict  legal  rights  of  the  parties. 

It  is  plain  that  the  defendants  had,  by  the  provisions  of 
the  contract,  a  right  to  cancel  it  whenever  the  plaintiff  was 
in  default ;  it  is  not  denied  that  the  plaintiff  was  in  default ; 
there  can  be  no  doubt,  therefore,  that,  as  matter  of  law,  the 
cancellation  put  an  end  to  the  rights  of  the  plaintiff  under 
the  contract. 

The  contract  did  not  require  the  defendants  to  demand 
payment  before  rescinding.  A  demand  was  nevertheless 
made.  It  is  true  that  a  reasonable  time  to  comply  with  the 
demand  was  not  given,  but  of  that  the  plaintiff  does  not 
complain. 

Though  the  indulgence  in  making  payments  that  the  de- 
fendants habitually  extended  to  the  plaintiff,  might,  under 
some  circumstances,  act  as  an  equitable  bar  to  a  sudden  and 
unconscientious  enforcement  of  the  defendants'  right  of 
cancellation,  there  is  nothing  in  the  facts  of  this  case  to 
invite  the  erection  of  such  a  bar. 

Judgment  affirmed,  with  costs. 
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Wyckoff  v.  Taylor. 


JACOB  V.  D.  WYCKOFF,  Respondent,  against  WILLIAM 
TAYLOR,  Appellant. 

(Decided  June  7th,  1886). 

In  an  action  by  a  broker  to  recover  commissions  upon  a  sale  of  real  estate, 
the  complaint  alleged  an  agreement  between  plaintiff  and  defendant, 
whereby  the  former  should  have  the  sole  and  exclusive  control,  manage- 
ment and  charge  of  the  sale  and  disposition  of  the  property,  and  that  in 
violation  of  the  agreement  defendant  himself  effected  the  sale.  Held, 
that  upon  the  trial  of  the  action  it  was  error  to  refuse  a  request  of  the 
defendant  to  charge  the  jury  that  plaintiff  could  not  recover  unless  the 
jury  were  satisfied  from  the  evidence  that  defendant  gave  him  the  exclu- 
sive right  to  sell  the  property;  and  to  submit  to  the  jury  the  question 
whether  plaintiff  was  the  procuring  cause  of  the  sale. 

APPEAL  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  facts  are  stated  in  the  opinion. 
Sidney  H.  Stuart,  for  appellant. 
Henry  Daily,  Jr.,  for  respondent. 

BOOKSTAVER,  J. — From  the  records  of  this  court,  it  ap- 
pears that  the  complaint  was  originally  brought  to  recover 
commissions  earned  by  the  plaintiff  in  procuring  the  sale 
or  exchange  of  certain  flats  in  East  Sixty-ninth  Street,  be- 
longing to  defendant.  The  original  answer  denies  that 
plaintiff  was  the  procuring  cause  of  such  sale. 

On  the  trial  of  this  issue  the  plaintiff  was  allowed  to  with- 
draw a  juror,  and  subsequently  he  Avas  permitted  to  amend 
his  complaint,  which  he  did  by  substituting  an  entirely  differ- 
ent cause  of  action,  to  wit :  an  agreement  between  plaintiff 
and  defendant  whereby  the  former  should  have  the  sole  and 
exclusive  control,  management  and  charge  of  the  sale  and 
disposition  of  the  houses  in  question ;  that  the  defendant 
would  not  place  them  in  the  hands  of  any  other  broker  or 
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agent  for  sale ;  that  plaintiff  would  devote  his  especial  at- 
tention and  make  special  efforts  to  sell  the  houses  ;  and  that 
in  consideration  thereof  defendant  would  pay  plaintiff  as 
his  commissions  two  per.  cent,  upon  the  amount  realized ; 
that  he  introduced  said  houses  among  others  to  J.  B.  Smith ; 
and  that  in  violation  of  the  agreement  defendant  assumed 
control  of  the  negotiations  and  himself  effected  the  sale,  to 
his  damage,  &c. 

The  answer  admits  that  defendant  commissioned  plaintiff 
to  sell  the  houses,  and  agreed  to  pay  him  two  per  cent,  if 
he  should  effect  a  sale  or  exchange,  and  denies  the  other 
allegations  of  the  amended  complaint. 

The  defendant  requested  the  court  to  charge  the  jury 
that  "  the  plaintiff  cannot'recover  unless  the  jury  are  satis- 
fied from  the  evidence  that  the  defendant  gave  him  the  ex- 
clusive right  to  sell  the  property,"  which  was  refused,  and 
defendant  excepted. 

The  court  submitted  to  the  jury  two  specific  questions  of 
fact: 

1st.  Did  defendant  agree  that  plaintiff  should  have  the 
sole  and  exclusive  control,  management  and  charge  of  the 
sale  or  disposition  of  the  property  on  Sixty-ninth  Street, 
and  that  defendant  would  not  place  said  property  in  the 
hands  of  any  other  broker  or  agent? 

2nd.  Was  the  plaintiff  the  procuring  cause  of  the  sale  to 
•J.  B.  Smith? 

To  the  first  of  these  questions  the  jury  answered  "  no." 
To  the  second  "  yes  ; "  and  found  a  verdict  for  the  plaintiff 
for  $540,  just  one  quarter  of  the  amount  demanded  by  him. 

We  think  it  was  error  in  the  court  to  refuse  to  charge  as 
requested,  and  in  submitting  the  second  question  of  fact  to 
the  jury. 

A  careful  examination  of  the  pleadings  shows  there  were 
but  two  issues  raised  by  them  :  first,  was  there  any  agree- 
ment of  the  character  alleged  in  the  complaint ;  and  second, 
if  yea,  was  there  a  violation  of  the  agreement  ? 

The  complaint  tendered  no  issue  involving  the  second 
question  of  fact,  proceeding,  as  it  did,  on  the  theory  that 
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there  had  been  a  certain  agreement  made  between  the  par- 
ties, and  seeking  to  recover  for  the  breach  of  that  contract, 
and  not,  as  in  the  original  complaint,  on  the  theory  of  a 
contract  and  the  performance  thereof  on  the  part  of  the 
plaintiff.  Indeed,  two  such  causes  of  action  on  the  same 
contract  could  not  be  contained  in  one  complaint,  as  they  are 
inconsistent  and  mutually  destructive  of  each  other.  One 
cannot  be  heard  to  say  that  the  contract  made  with  him  has 
been  broken  by  defendant  so  that  plaintiff  could  not  per- 
form it,  and  at  the  same  time  that  it  has  been  fully  per- 
formed. 

The  court  was  probably  led  into  this  error  by  defendant's 
counsel,  who,  at  one  time,  as  it  appears  from  the  record,  ad- 
mitted that  the  complaint  seemed  to  contain  two  separate 
causes  of  action,  and  requested  the  court  to  compel  the 
plaintiff  to  elect  on  which  he  would  go  to  the  jury.  But 
he  afterwards  requested  the  court  to  charge  as  above  stated, 
which  it  refused  to  do-,  and  we  think  this  was  error,  which 
should  have  been  corrected  on  the  motion  for  a  new  trial  by 
granting  the  order,  as  an  admission  by  counsel  on  the  trial 
will  not  supply  the  lack  of  an  essential  allegation  in  a  plead- 
ing (Jackson  v.  Whedon,  1  E.  D.  Smith  141). 

We  also  think  that  even  if  otherwise  proper  there  was 
not  sufficient  evidence  to  warrant  the  court  in  submitting 
the  second  question  of  fact  to  the  jury.  But,  in  view  of 
the  conclusion  at  which  we  have  arrived  on  the  question 
first  discussed,  it  is  unnecessary  to  state  the  grounds  for 
this  in  detail,  nor  to  examine  the  other  questions  involved 
in  the  case. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
but  in  consideration  of  the  fact  that  defendant's  own  admis- 
sions were  probably  the  cause  of  the  error,  the  costs  must 
abide  the  event. 

ALLEN,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 
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ACCEPTANCE. 

See  BILLS  AND  NOTES,  1. 

ACCOUNT. 

See  EXECUTORS  AND  ADMINIS- 
TRATOKS,  3.  .REFER- 
ENCE, 2-4. 

ACCOUNT  STATED. 

See  CONTRACTS,  4. 
PAYMENT. 

ACCOUNTING-. 

See  ASSIGNMENT  FOR  BENEFIT 
OF    CREDITORS,  3,  5-10, 
18-22. 
INSURANCE,  1. 

ACTION. 

1.  The  fact  tfiat  actions  are  pending 
in  another  court  against  an  assig- 
nor and  assignee  under  u  general 
assignment  for  benefit  of  creditors, 
to  set  aside  the  assignment,  is  not 
a  har  to  a  proceeding  in  this  court 
to  compel  the  assignee  to  account; 
nor  does  it  present  a  reasonable 
excuse  for  delaying  the  account. 
Matter  of  Dare,  "220. 

2.  Upon  a  settlement  between  plaint- 
iff and  defendants,  of  a  transaction 
in  which  defendants  acted  as  brok- 
ers for  plaintiff,  a  certain  sum  was 
found  due  to  plaintiff,  which  he 
demanded,  but,  at  the  request  of 
defendants,  he  accepted  a  part  of 


the  amount,  and  left  the  remainder 
on  deposit  with  defendants  until 
the  first  of  the  following  month. 
Held,  that  this  converted  what  was 
an  obligation  incurred  in  a  fidu- 
ciary capacity  into  an  ordinary  in- 
debtedness in  the  nature  of  a  loan; 
and  that  the  plaintiff  could  recover 
the  balance  remainingunpaid  in  an 
action  for  money  lent.  Jerome  \. 
Morgan,  225. 

3.  A  complaint  alleged,  as  a  first 
cause  of  action,  that  plaintiff  hired 
and  leased  certain  premises  from 
defendants,  by  a  written  agree- 
ment, under  which  plaintiff  was 
entitled  to  the  use  of  the  Croton 
water  by  means  of  the  pipes  and 
connections  therewith  upon  said 
premises;  that  plaintiff  entered 
into  and  was  in  the  use  and  occu- 
pation of  the  premises;  that  de- 
fendant wilfully  and  without  cause 
severed  the  Croton  water  pipes  and 
connections  leading  to  the  prem- 
ises, and  thereby  wholly  deprived 
plaintiff  of  the  use  of  the  Croton 
water.  For  a  second  cause  of  ac- 
tion, it  alleged  that  during  the  lease 
defendants  trespassed  upon  the 
premises,  and  the  appurtenances 
thereof,  by  forcibly  disturbing 
said  appurtenances,  and  disturbing 
plaintiff  in  his  lawful  use  and 
enjoyment  of  the  same,  and  sev- 
ering the  same  and  depriving 
plaintiff  of  the  benefit  and  advan- 
tage thereof.  Held,  that  the  first 
cause  of  action  was  on  contract, 
and  the  second  was  a  cause  of 
action  in  tort,  and  that  a  demurrer 
on  the  ground  that  the  causes  of 
action  were  improperly  united 
should  be  sustained.  Weeks  v. 
Eetdtas,  5.VJ. 
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See  AKREST. 

ASSOCIATIONS,  2. 

COMPOSITION. 

CONTRACTS,  2. 

CONVERSION. 

CHAMPEHTY. 

DAMAGES. 

LANDLORD  AND  TENANT, 

2,  4,  5,  9. 
MASTER  AND  SERVANT,  2, 

5. 

NEGLIGENCE,  4,  7,  9,  14. 
NEW  YORK  CITY,  1,  2. 
PARTIES. 

PARTNERSHIP,  2,  5. 
PLEADING. 

PRINCIPAL  AND  AGENT,  2. 
REFERENCE. 
REPLEVIN. 
SALE,  1,  2,  4. 
SPECIFIC  PERFORMANCE. 
TRIAL. 

WAREHOUSEMEN. 
WORK  AND  LABOR. 

AGREEMENTS. 
See  CONTRACTS. 

ALIMONY. 
See  DIVORCE,  2. 

ALLOWANCE. 
See  COSTS,  3. 

AMENDMENT. 

See  COSTS,  3,  5,  7. 
DIVORCE,  1. 
PARTNERSHIP,  5. 

ANIMALS. 

1.  A  dog    attacked    another  which 
was   muzzled,   and   thereby  inca- 
pacitated for  defense;   and   after 
having  been    once    driven  away, 
made  a  second  attack  upon  it,  and 
was  then  killed  by  the  owner  of 
the  dog  attacked.     Held,  that  such 
killing  by  him  was  justifiable,  if 
necessary  to   save  his    dog   from 
serious  injury,  but  not  if  done  un- 
necessarily, as  an  act  of  vengeance. 
Boecher  v.  Lutz,  28. 

2.  The  killing  of  a  dog  may  be  justi- 
fied by  proof  that  it  was  accustom- 
ed  to   bite  mankind,  and  that  it 
was  upon  the  highway  unmuzzled 
and  in  a  condition  to  do  injury  to 


human  beings.  Proof  that  the  dog 
was  ferocious  is  not  limited  to 
acts  within  a  year  prior  to  the  trial ; 
acts  of  ferocity  done  at  any  time 
may  be  shown,  but  they  will  not 
make  out  a  defense  if  it  should 
appear  that  for  a  long  time  the  ilog 
had  ceased  to  be  dangerous.  Ib. 

3.  To  entitle  plaintiff  to  a  recovery 
in  an  action  for  personal  injuries 
from  the  bite  of  a  dog  kept  by  de- 
fendant, where  there  is  no  proof 
that  the  dog  was  of  a  savage  and 
ferocious  nature,  actual  knowledge 
or  notice  of  the  vicious  habits  or 
mischievous  propensities  of  the 
animal  must  be  brought  home  to 
defendant  ;  and  a  charge  to  the 
jury  that  it  is  not  necessary  that 
defendant  should  know  and  see 
evidence  of  the  viciousness  of  the 
dog,  but  if  he  might  have  seen  it 
had  he  exercised  prudence  and 
care,  that  would  give  him  notice, 
is  erroneous.  Laherty  v.  Hoyan, 
533. 

APPEAL. 


1.  Upon  appeal  from  an  order  of  the 
City  Court  of  New  York  denying 
a  motion  to  vacate  an  attachment 
against   property  granted   on   the 
ground  of    fraudulent  disposition 
of  property  by  the  defendant,  the 
court  will   not   weigh    conflicting 
evidence,  or  determine  the  credi- 
bility of  witnesses  ;   but  will  con- 
sider only  whether  the  proofs  sub- 
mitted show  prima  facie  a  dispo- 
sition of    property   by    defendant 
with  intent  to  defraud  his  credi- 
tors.    Striny field  v.  Fields,  171. 

2.  The  affidavits  upftn   which  such 
an  attachment  was  granted  showed 
that  defendant,  who  was  a  retail 
dealer,  had,  in  December,  admit- 
ted  that    he  was   unable  to  pay 
plaintiffs'  claim,  and  appeared  to 
be  unwilling  or  unable  to  disclose 
his  financial  standing  to  plaintiffs; 
they  alleged  that  he  had  been  daily 
making  sales  of  his  property  for 
cash,  and   retaining   the   proceeds 
for  his  own  use,  that  within  the 
preceding  two  weeks  he  had  dis- 
posed of  a  great  deal  of  his  stock, 
was  still  selling  it  for  cash,   was 
not  replenishing  his  stock,  and  that 
his  intent  was  to  defraud  his  credi- 
tors ;   but  it  also  appeared  that  he 
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had  bought  goods  from  plaintiffs 
during  The  month,  a  season  in 
which  goods  are  seldom  bought 
l>y  retailers.  Held,  that  a  prima 
facie  case  of  fraudulent  disposi- 
tion of  property  by  defendant  was 
not  made  out ;  and  a  motion  by 
him  to  vacate  the  attachment,  up- 
on which  it  appeared  that  during 
the  month  he  had  made  large  pay- 
ments to  his  creditors,  and  after 
the  levy  of  the  attachment,  had 
made  an  assignment  for  the  benefit 
of  creditors,  which  was  not  assail- 
ed, and  under  which  the  assignee 
had  taken  possession  of  goods  in 
his  store  worth  several  thousand 
dollars,  should  have  been  granted. 
Ib. 

3.  An  order  of  the  General  Term  of 
the  City  Court  of  New  York  re- 
versing  an    order  of    that  court 
striking  out  a  portion  of  an  answer 
as  irrelevant  and  redundant,  is  not 
appealable   under  section  8191  of 
the  Code  of  Civil  Procedure  ;  such 
order   merely  affects    a    mode   of 
procedure,  and   does   not  deprive 
the    plaintiff    of    any   substantial 
right  or  touch  the  merits  of  his 
case.     Waters  v.  Curtis,  179. 

4.  By  consent  of  the  parties  to  an 
action,   an  order  of  reference   to 
hear  and  determine  the  whole  of 
the  issues  was  changed  into  an  or- 
der requiring  the  referee  to  find 
upon  certain  questions,  and  direct- 
ing that  he  make  one  or  more  in- 
terlocutory reports,  which  reports 
should  form  part  of  his  final  report 
disposing  of  the  ultimate  rights  of 
the  parties  to  the  action  on  the 
issues  raised  in  it.      The   referee 
made  one  such  report,  to  which 
report  neither  party  took  any  ex- 
ception,   and    made    thereafter  a 
final  report,  in  which  he  found  the 
amount   of   damages.      Judgment 
was  entered  up  upon  both  reports 
for   the    amount    of    damages   so 
found.    Held,  that  upon  an  appeal 
from  the  judgment  the  matter  em- 
braced in  the  first  report  could  not 
be  reviewed;  but  that  it  was  com- 
petent for  the  General  Term  to  set 
aside  the  judgment  for  error  in  the 

•second  report,  ami  direct  a  re- 
assessment of  the  damaires,  leav- 
ing the  first  report  unaffected  by 
the  decision  on  the.  appeal.  Core 
v.  Hills  Archimedean  Lawn  Mow- 
er Co.,  211. 


5.  Where  evidence  offered  to  estab- 
lish an  affirmative  defense  is  not 
competent  for  that  purpose,  and  is 
therefore    excluded,    although    it 
would  be  admissible  byway  of  cor- 
roboration  upon  a  conflict  of  evi- 
dence   afterwards    arising,    such 
exclusion  is  not  a  ground  for  re- 
versing  a    judgment  against  the 
party  offering  the  evidence.  Sloco- 
vich  v.  Oriental  Mutual  Ins.  Co., 
264. 

6.  The  Court  of  Common  Pleas  will 
not,   upon   appeal   from  the   City 
Court  of  New  York,   review  the 
action   of  that  court  in  refusing 
leave  to  a  defendant  to  interpose  a 
supplemental  answer,  where  it  ap- 
pears that  the  application  for  such 
leave  called  for  the  exercise  of  ju- 
dicial   discretion.       Wakefield    v. 
American  Surety  Co.,  349. 

7.  At  the  trial  of  an  action  brought 
upon  an  undertaking  given  to  pro- 
cure a  stay  of  proceedings  on  ap- 
peal from  a  judgment,  defendant 
applied    for  leave  to  interpose  a 
supplemental   answer  setting    up 
that  the  judgment  appealed   from 
had  been  set  aside.     It  appeared 
that  the  judgment  was  not  actually 
vacated  and  nullified,  but  all  that 
was  contemplated  by  the  order  was 
a  new  entry  of  the  judgment  on  a 
re-taxation  of  costs.    II eld,  that  it 
was  within   the  discretion  of  the 
court  to  deny  the  application.    16. 

8.  An    order  referring   the   trial   of 
issues  of  fact  in  an  action,  upon 
the  ground  that  the  trial  will  re- 
quire  the   examination  of  a  long 
account,  will  not  be  reversed  upon 
appeal  unless  it  is  palpable  that  no 
such  account,  can  be  involved.   Van 
Orden  v.  Tilden,  396. 

9.  In  an   action  for  work  done  and 
materials  furnished,   in   which    a 
counterclaim     for     damages     for 
breaches  of  contract  was  set  up,  a 
reference  was  ordered  upon  affida- 
vits that  more  than  one  hundred 
items  in  the  plaintiff's  bill  of  par- 
ticulars were  in  dispute   and  the 
whole  of  the  counterclaim.    Held, 
that  the  order  of  reference  should 
be  affirmed.     Ib. 

10.  An  order  denying  a  motion  for  a 
new  trial,  made  on  the  ground  of 
surprise  by  reason  of    illness  of 
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counsel  during  the  trial,  should  not 
be  reversed  on  appeal,  where  it 
does  not  appear  upon  the  record 
that  his  illness  was  so  severe  as  to 
have  seriously  affected  his  facul- 
ties. Simmons  v.  Murray,  477. 

11.  At  the  trial  of  an  action  before 
a  referee,   plaintiff  made   no   re- 
quest to  the  referee  to  make  any 
findings  of  fact,  and  only  excepted 
to  a  portion  of  the  findings.   Held, 
that  upon  appeal,  the  court  could 
only  look  into  the  evidence  so  far 
as  to  determine  whether  or  not  it 
was  sufficient  to  sustain  the  find- 
ings of  fact  excepted  to,  and  that 
such    findings    were    not    clearly 
against  the   weight    of    evidence; 
and   in    reviewing   such    findings 
upon  conflicting  evidence,  the  court 
should  not  set  them  aside  merely 
because  the  testimony  of  the  wit- 
nesses sustaining  them  is  marked 
by  inacciirac-ies  or  even  inconsis- 
tencies, while  the  testimony  to  the 
contrary  appears,  on  paper,  to  be 
more  straightforward  ;  the  referee 
having  hail  all  the  witnesses  be- 
fore him  in  person.     Loonam  v. 
Myers,  535. 

12.  The  Court  of  Common  Pleas  has 
jurisdiction  to  hear  a  re-argument 
of  an  appeal  from  the  judgment 
of  a  district  court  in  the  City  of 
Ne.w  York,  although  judgment  of 
affirmance  has  been  entered  upon 
the  decision  on  the  previous  hear- 
ing, if  the   return   has  not  been 
remitted  to  the  court  below.     St. 
Michael's  P.  E.   Church  v.  Beh- 
rens,  548. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  6,  7. 

BENEVOLENT  ASSOCIA- 
TIONS, 6. 

COSTS,  2. 

TRIAL,  1. 

ARREST. 

1.  The  complaint  in  an  action  in  the 
City  Court  of  New  York  alleged, 
in  substance,  that  defendant  was  a 
commission  merchant,  and  as  such 
sold  certain  properly  of  plaintiffs, 
for  a  specified  price  in  cash,  of 
which,  after  deducting  defendant's 
commission,  there  remained  due 
to  plaintiff  a  sum  stated,  which 
plaintiff  demanded  of  defendant, 


but  defendant  refused  to  pay  the 
same  or  any  part  thereof,  and  con- 
verted it  to  his  own  use;  and  asked 
for  judgment  for  said  sum,  with 
interest  and  costs.  Upon  an  affi- 
davit containing  averments  of  the 
facts  stated  in  the  complaint,  ex- 
cept the  allegation  of  conversion  of 
the  money,  an  order  for  the  arrest 
of  defendant  was  granted,  for  the 
conversion  of  money  received  in 
a  fiduciary  capacity,  and  was 
executed.  Defendant  served  an 
answer,  and  moved,  upon  tli« 
pleadings  and  affidavits,  to  vacate 
the  order  of  arrest,  which  was 
denied  by  the  City  Court,  upon  the 
ground  that  the  cause  of  action 
and  the  cause  of  arrest  were  iden- 
tical, and  that  the  question  of  the 
right  to  arrest  could  not  be  intel- 
ligently decided  in  advance  of  the 
trial.  Held,  that  this  was  error, 
and  that  the  order  denying  the 
motion  should  be  reversed,  and  the 
motion  heard  upon  its  merits. 
Donovan  v.  Cornell,  339. 

2.  Upon  the  subsequent  hearing,  on 
the  merits,  of  the  motion  to  vac.-iie. 
the  order  of  arrest,   it   appeared 
that   the   dealings   of   the   parties 
were  in  accordance  with  a  general 
custom  of  the  trade,  by  which  th<; 
commission  merchant  mingled  tin1, 
proceeds    of    the    sale,   whenever 
made,    indiscriminately   with    his 
own  funds,  and  paid  by  his  check 
on  Saturday  for  all   merchandise 
delivered  during  the  week,  whether 
the  same  was  then  sold  or  unsold. 
Held,  that  the  relation  of  the  par- 
ties was  not  a  fiduciary  one  within 
the  meaning  of  subdivision    3   of 
section  550  of  the   Code  of  Civil 
Procedure,  but   the  ordinary  ona 
of  debtor  and   creditor,  and   that 
the  order  of  arrest  should  be  vaca- 
ted.    Ib. 

3.  An  order  of  arrest  against  defend- 
ants in  an  action,  which  stated  as 
the  grounds  of  arrest  the  perpetra- 
tion of  a  fraud  upon  plaintiff  by 
defendants,  and  a  breach  of  trust, 
and  failure  by  defendants  to  pay 
over  moneys  received  by  them  in  a 
fiduciary  capacity,  was  vacated  on 
motion.     At  the  trial  of  the  action 
plaintiffs    counsel    consented    to 
strike  from  the  complaint  charges 
of  fraud,  leaving  in  the  complaint 
only  a  cause  of  action  for  money 


INDEX. 


571 


had  and  received  in  a  fiduciary 
capacity,  and  for  an  accounting  in 
regard  to  the  same.  Held,  that 
the  plaintiff's  right  of  action  upon 
the  undertaking  given  upon  arrest 
was  complete,  although  the  order 
amending  the  complaint,  upon  the 
consent  so  given,  was  not  entered 
until  after  his  action  was  brought; 
and  the  fact  that  the  complaint 
was  amended  without  the  consent 
of  the  sureties  was  not  a  defense 
as  to  them  in  such  action.  Roth- 
well  v.  Paine,  454. 

See  BAT r,. 

DISTRICT  COURT,  2. 

ASSIGNMENT. 

1.  In  an  action  by  an  assignee  of  a 
lease  to  recover  an  installment  of 
rent  due  under  the  lease  before  the 
assignment,  defendant  cannot  in- 
terpose as  a  defense   an    alleged 
merger   by  reason  of  the   assign- 
ment which    was   available  as  a 
defense  to  a  prior  action  for  ear- 
lier installments  of  rent  under  the 
same  lease,  in  which  action  the 
assignee  was  substituted  as  plaint- 
iff, but  in  which  such  defense  was 
not   set  up,  and  defendant   per- 
mitted   a    recovery    by    plaintiff. 
Townsend  v.  Head,  108. 

2.  Bonds,  with  coupons  for  interest 
attached,  were  pledged  by  the  ma- 
ker of  certain  promissory  notes  as 
security  for  the  payment  of  the 
notes,  and,  upon  the  payment  of 
interest  on  the  notes,  coupons  for 
the  corresponding  period  were  de- 
tached from  the  bonds  and  deliv- 
ered to  him.     Held,  that  the  cou- 
pons so  detached  and  in  his  pos- 
session,  did   not    pass    under  an 
assignment  by  him  of  all  claims 
and    demands  then   held  by  him 
against   the  company  issuing  the 
bonds  and  coupons,  for  money  lent 
or  advanced,  including  also  ''  any 
portion  of  said  bonds  or  the  money 
that  may  be  secured  thereby  " ;  and 
that  the  legal  effect  of  such  assign- 
ment in  this  respect,  its  terms  be- 
ing unambiguous,  was  for  the  court 
to   decide,   and    should   not  have 
been  submitted  to  the  jury  upon 
the  question  of  intent.     DeGraaf 
v.  Wyckoff,  366. 

3-  During  the  term  of  a  lease  of  real 


property  at  a  monthly  rental,  the 
lessee  made  a  lease  of  the  prem- 
ises for  the  unexpired  term  of  the 
original  lease  at  an  advanced  ren- 
tal, and  subsequently  assigned  all 
right,  title  and  interest  under  such 
sub-lease  to  the  landlord  in  chief. 
Held,  that  the  assignment  did  not 
constitute  a  merger  of  the  title, 
such  as  to  bar  a  recovery  by  the 
landlord  in  chief  against  sureties 
upon  the  original  lease  for  rent 
subsequently  accruing  under  it. 
Hamilton  v.  Read,  436. 

See  BILLS  AND  NOTES,  0. 
HUSBAND  AND  WIFE,  2. 
LANDLORD  AND  TENANT, 
4,  5,  9. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

1.  The  assignee  in  a  general  assign- 
ment for  benefit  of  creditors  should 
not  be  allowed  to  bid  at  a  sale  of 
property  of  the    assigned    estate, 
merely   because   he    makes  claim 
against  the   estate,   of  an  indebt- 
edness to  himself,  which  is  dispu- 
ted by  the  assignor,  and  the  valid- 
ity and  amount  of  which  have  not 
been  determined.  Matter  of  lllack, 
21. 

2.  Where  payment  of  a  claim  pre- 
ferred in  a  general  assignment  for 
benefit  of  creditors  is  made  by  the 
assignee  partly  in  cash  and  partly 
in   property  of  the  estate   which 
is  accepted  by  the  creditor  in  lieu 
of  cash,  the  assignee  is  entitled  to 
commissions   upon    the   value    of 
the  property  so  transferred  in  lieu 
of  cash.     Matter  of  Bassford,  22. 

3.  Upon  a  reference  of  an  account- 
ing by  an  assignee  under  a  general 
assignment  for  benefit  of  creditors 
where  there  is  no  opposition  to  the 
allowance  of  the  account  presented 
by  the  assignee,  it  is  not  the  duty 
of  the  referee  to  inquire  into  the 
items  of  the  account;  and  if.  of 
his  own  motion,  he  examines  the 
assignee  as  to  disbursements  charg- 
ed against  the  estate,  the  court  will 
not,  even  where  suspicious  items 
are  discovered,  withhold  its  allow- 
ance of  the  account,  nor  will   it 
allow  fees  to  the  referee  for  his  un- 
necessary labor.     Matter  of  May, 
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4.  An  examination  under  the  Gen- 
eral Assign  me  nt  Act,  of  the  books 
of  assignors,  should  not  extend  to 
an  inquiry  as  to  whether  prefer- 
ences in  the  assignment  are  fraud- 
ulent,  or  whether  the  assignors, 
either  in  making  the  assignment 
or  in    anterior    transactions,   did 
any  act  that  was  fraudulent.     An 
examination,  the  ohject  of  which 
is   to  discover  evidence  that  may 
be  used  in  an  action  to  set  aside 
the  assignment  as  fraudulent,  can- 
not be  had  under  the  General  As- 
signment Act.      Matter  of  Eind- 
skopf,  26. 

5.  Where   an  assignee  for  the  ben- 
efit   of    creditors    carries   on    the 
former  business  of  the  assignor, 
and  it  does  not  appear  that  sucli 
continuance  was  a  benefit  to  the 
estate,  he  will  not  be  allowed  the 
expenses    thereby    incurred,    nor 
will  he  be  charged  with  the  gross 
receipts    of    such    business.      He 
should  be  charged  with  the  value 
of  tlie  assets  as  they  came  into  his 
hands,  and  allowed  the  ordinary 
expenses  of  administering  his  trust. 
Matter  of  Marklin,  105. 

6.  Upon  an  appeal  by  an  assignee  for 
benefit   of  creditors  from   a  final 
decree  upon  his  accounting,  if  no 
contesting  creditor    has  appealed 
from  the  decree,  it  should  be  af- 
firmed, notwithstanding  the  sum 
properly  chargeable  to  the  assignee 
appears  to    be  greater    than  the 
amount  with  which  he  is  charged 
in  the  decree.     Ib. 

7.  Upon  a  reference  of  an  account- 
ing by  an  assignee  for  benefit  of 
creditors  under  section  20  of  the 
General  Assignment  Act  of  1877, 
the  referee  has  no  power  to  con- 
sider a  claim   made    against   the 
funds  in  the  assignee's  hands  on 
the  ground  tbat  he  had  converted 
goods  of  the  claimants  to  the  use 
of  the  estate.     Such  a  claim  might 
be  the  subject  of  a  trial  under  sec- 
tion 2»)  of  the   act  ;   but  without 
such  a  trial,  the  relief  asked  can- 
not be  obtained  by  filing  exceptions 
to   the  report  of  the  referee  and 
appealing  from   the  decree   upon 
the  accounting.     Ib. 

8.  Upon   the   accounting  of  an  as- 
signee for  the  benefit  of  creditors 
he  will  not  be  allowed,  as  a  charge 


against  the  assigned  estate,  for 
services  of  an  attorney  in  drawing 
the  deed  of  assignment  (unless 
such  charge  is  specifically  provided 
for  in  the  deed  itself),  or  in  pre- 
paringthe  schedules  and  inventory 
of  the  estate  and  the  bond  of  the 
assignee.  ;  nor  for  a  retainer  to 
counsel ;  nor  for  services  of  an  at- 
torney upon  an  application  for  the 
removal  of  the  assignee.  Matter 
of  Carrick,  181. 

9.  Charges  for  services  rendered  to 
the  assignee  by  his  attorney,  to  the 
amount    of    $150    in    four    suits 
brought  against  the  assignee,  and 
of   $100  in  a  suit  brought  by  the 
assignee  against  the  sheriff, — Held, 
excessive,   where  no  benefit  had 
yet  resulted  to  the  assigned  estate, 
and  the  proceedings  were  but  com- 
menced.    Ib. 

10.  The  fact  that  actions  are  pend- 
ing  in   another  court  against  an 
assignor  and  assignee  under  a  gen- 
eral   assignment     for    benefit    of 
creditors,  to  set  aside  the  assign- 
ment, is  not  a  bar  to  a  proceeding 
in  this  court  to  compel  the  assignee 
to  account;  nor  does  it  present  a 
reasonable  excuse  for  delaying  the 
account.     Matter  of  Dare,  220. 

11.  Upon  an  application  for  removal 
of    an   assignee  under  a  general 
assignment  by  co-partners  for  ben- 
efit of  their  creditors,  it  appeared 
that  one  of  the  three  assignors  had 
left  the  state  and  his  exact  where- 
abouts were  unknown.    Held,  that 
under    the    General    Assignment 
Act.   which  requires,   upon  such 
application,    "  due   notice  of  not 
less    than    five    days    to    the    as- 
signor,"  notice   should  be  served 
upon    the    assignors    within    the 
state  in   the    ordinary    way,   and 
upon  the  absent  assignor,  by  de- 
positing   the    notice   in   the  post 
office  addressed  to  him  at  his  last 
known  place  of  residence,  giving 
double  the   time  required  by  the 
statute.     Matter  of  t'ohen,  310. 

12.  The  provision  of  section  2268  of 
the  Code  of  Civil  Procedure  that, 
for  a  neglect  or  refusal  to  obey  ;m 
order  of  the   court  requiring  the 
payment  of    a   specified    sum    of 
money,  where  the  court  is  satisfied 
by  proof  by  affidavit  that  a  perao- 
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nal  demand  thereof  lias  been  made,  ' 
and  that  payment  thereof  has  been 
refused  or  neglected,  a  warrant 
may  issue  to  commit  the  offender 
to  prison,  applies  to  an  order  made 
by  the  court,'  which,  after  finding 
that  an  assignee  under  a  general 
assignment  for  benefit  of  creditors 
has  in  his  hands  a  certain  amount 
of  money,  directs  him  to  payout 
of  it  a  certain  sum  to  a  preferred 
creditor;  although  his  refusal  is 
upon  the  ground  that  if  he  com- 
plies with  the  order  he  may  not  In 
the  end  have  money  enough  to  pay 
all  the  expenses  incident  to  the 
trust;  the  conclusion  of  the  court, 
after  hearing  him  fully  upon  the 
facts,  being  otherwise.  Matter  of 
Brick,  312. 

13.  After  the  death  of  one  member 
of  an  insolvent  co-partnership,  an 
assignment  of  the  co-partnership 
property   for  the  benefit  of  cred- 
itors,  with    preferences,  made   by 
the   surviving    partners   with -the 
assent  of  the  personal  representa- 
tives of  the  deceased  partner,  may 
be  valid,  both  as  between  the  sur- 
viving partners  and  tlie  creditors 
of  the  firm,  and  the  surviving  part- 
ners and   the  personal    represen- 
tatives of    the   deceased   partner. 
Keste  v.  Burger,  317. 

14.  Ono  of    the  members  of    a  co- 
partnership died,   leaving  a  will, 
in  which  he  named,  as  executors, 
one  of  his  co-partners  and  another 
person;    but    the    latter    did    not 
qualify  as  executor,   and   the   co- 
partner   named   became   the   sole, 
acting  executor.     After  his  death, 
and  before  the  executor  had  quali- 
fied as  such,  the  surviving  partners, 
the  firm  being  insolvent,  ma'le  a 
general  assignment  for  benefit  of 
creditors,   with    preferences   to   a 
large  amount.    The  partner  named 
as  executor  united  with  the  other 
surviving  partners   in  the   execu- 
tion  of   lite   assignment,  and  the 
person  named  as  his  co-execulor. 
but  who  did  not  qualify,  advised 
and    approved     the     assignment. 
Held,   that  upon  these  facts,  the 
consent  and  sanction  of  the  perso- 
nal representatives  of  the  deceased 
partner  were  sufficiently  shown  to 
sustain  the  assignment;  and  that 
their  action  in  approving  the  as- 
signment  by  the  surviving  part- 
ners was  not  in  excess  of  their 


powers  as  executors,  notwithstand- 
ing the  statutory  restriction  (2  R. 
S.  71  §  16),  that  no  executor  named 
in  a  will,  shall,  before  letters  tes- 
tamentary are  granted,  have  power 
to  dispose  of  or  interfere  with  the 
estate  of  the  testator.  16. 

15.  An    assignment  by  co-partners 
for  the  benefit   of   their  creditors 
is  not  rendered  invalid,  by  a  pro- 
vision authorizing  the  assignee  to 
sign   the   co-partnership  name    to 
checks,  drafts,  etc.,  where,  by  the 
terms  of  the  assignment,  this  can 
only  be  done  when  it  is  necessary 
to   carry   into    effect    the    object, 
design,  and  purpose  of  the  trust, 
and  where  such  power  can  only  be 
used  in  the  interest  of  the  estate 
and  of  the  creditors.     76. 

16.  The  rule  that  a  declaration  of  a 
grantor,  made  after  his  conveyance, 
cannot  be  given  in  evidence  against 
the  interests  of  a  third  party,  under 
it,  applies  to  admissions  by  assign- 
ors in  an  assignment  for  benefit  of 
creditors,   of    fraudulent    acts  on 
their  part  tending   to   vitiate   the 
assignment.     Ib. 

17.  Assignees  under  a  general  assign- 
ment for  benefit  of  creditors  are 
not  properly  chargeable,  as  for  a 
loss    to    the    assigned    estate,   by 
reason  of  their  failure  to  prosecute 
an    action    for    alleged    false   and 
fraudulent   representations  made 
to   the   .assignors  by  a  vendor   to 
them  of   certain   shares  of  stock, 
where  it  does  not  clearly   appear 
that  he  knew  such  representations 
to   be   false,   nor  that    they   were 
false  in   fact,  nor  that  there   was 
any  artifice  or  intent  to  deceive  the 
assignors  on  his  part,  nor  that  such 
representations  were  the  inducing 
cause  of  their  purchasing  the  stock; 
and  where  it  is  not  shown  that  the 
assignees   were   ever  informed  of 
the  representations,  or  that  there 
were  any  facts  within  their  knowl- 
edge   sufficient    to    put    them  on 
inquiry  as  to    the    circumstances 
of  the  purchase.    Matter  of  Gerry, 


IS.  Notice  of  an  accounting  by  an 
assignee  under  a  general  assign- 
ment for  benefit  of  creditors  must 
be  given  to  a  creditor  preferred  in 
the  assignment,  although  such 
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creditor  has  not  presented  his 
claim  to  the  assignee,  and  the 
time  limited  by  advertisement  for 
presentation  of  claims  has  expired. 
Matter  of  Gouy,  413. 

19.  Upon  the  accounting  of  an  as- 
signee under  a  general  assignment 
for  benefit  of  creditors,  the  actual 
value   of   the  goods    assigned    as 
stated  in  the  inventory,   is  primn 

facie  the  valuation  of  such  goods 
with  which  the  assignee  is  charge- 
able. The  burden  is  on  him  to 
show  that  the  actual  value  is  less, 
or  upon  attacking  creditors  to 
show  that  it  is  greater  ;  the  char- 
acter and  amount  of  evidence  to 
overcome  the  presumption  is  a 
question  of  fact  depending  upon 
circumstances  and  to  be  determin- 
ed in  each  case.  Matter  of  Wolff, 
481. 

20.  Upon  the  accounting  of  an  as- 
signee for  benefit  of  creditors  who 
had  been  removed  for  misconduct, 
the  evidence  produced  by  him  to 
relieve  him   from    being  charged 
with  the  inventoried  value  of  the 
merchandise,  consisted  of  the  tes- 
timony  of  the    assignors    and   of 
three    witnesses    engaged   in    the 
same  line  of  business,  who  gave  no 
absolute  valuations,  but  mere  esti- 
mates upon   Ibe  cost   prices,  not 
knowing  what   these  were,  b.ised 
upon  a  very  cursory  examination 
of  the  stock.   The  person  who  pre- 
pared the  inventory  and  fixed  the 
valuation,  having  been  employed 
by  the  assignee  for  that  purpose, 
and   who   was   familiar   wUh   the 
stock  and  had  been  the  buyer  for 
the    assignors  before   the   assign- 
ment, was  not  called  as  a  witness. 
The  stock  had  been  transferred  in 
bulk,     secretly,     and     possession 
thereof  delivered  by  the  assignee, 
the  day  after  the  filing  of  his  bond, 
to  a  preferred   creditor,  who  was 
his     partner,     father-in-law,    and 
bondsman,   so   that   the   creditors 
had  no  opportunity  to  contradict 
the  testimony  by  that  of  other  ex- 
perts.   Held,  that  the  assignee  was 
properly  charged  with  the  inven- 
tory value  of  the  stock.     Ib. 

21.  Commissions   may    properly  be 
refused  to  an  assignee  for  benefit 
of  creditors  removed  for  grave  mis- 
conduct.    Ib. 


22.  An  assignee  for  benefit  of  credi- 
tors may  be  allowed,  upon  his  ac- 
counting, disbursements  for  coun- 
sel fees  in  actions   in  which    the 
services  of  an  attorney  were  neces- 
sary ;  but  not  for  preparing  sched- 
ules  and    other    instruments,    or 
for  general   advice  and  consulta- 
tions.   Ib. 

23.  Upon  a  petition  for  the  removal 
of  an  assignee  under  a  general  as- 
signment for  benefit  of  creditors, 
it  appeared    that  the  petitioners 
were    creditors    of    the    assignors 
who  desired  to  attack  the  validity 
of    judgments    recovered    against 
the   assignors  tire  day  before  the 
assignment,  upon  offers  of  judg- 
ment made   by  them    in    actions 
commenced  on  that  day,  on  which 
judgments    executions    had    been 
issued  and  levied  on  the  same  day; 
and  that  the  assignee's   relations 
with  some  of  the  judgment  credi- 
tors  were  intimate,  his    business 
being  the  selling  of  their  gpods  on 
commission  at  their  place  of  busi- 
ness, although   he  was   not  their 
employe".     Held,  that  he  should  be 
removed    and   a    substituted    as- 
signee    appointed,     although     no 
charge  was  made  of  improper  con- 
duct on  his  part.  Matter  of  Kauyh- 
ran,  526. 

See  FRAUDULENT  CONVEYAN- 
CES. 

ASSOCIATIONS. 

1.  By  resolution  of  an  unincorpo- 
rated association  the  manager  was 
authorized  to  make  payments  for 
the  association  not  exceeding  a 
specified  amount;  and  all  bills  over 
that  amount  were  to  be  sent  to 
and  paid  by  the  treasurer.  Held, 
in  an  action  by  the  manager  to 
recover  from  the  association  mon- 
ey paid  by  him,  that  a  payment 
exceeding  the  amount  fixed  by  the 
resolution,  made  by  him  with  the 
knowledge  and  in  the  presence  of 
the  treasurer,  was  to  be  regarded 
as  paid  with  the  latter's  acquies- 
cence, and  as.  in  effect,  equivalent 
to  a  payment  ordered  by  the  treas- 
urer, and  as  such,  within  the  in- 
tent of  the  resolution.  Sander  v. 
Edling,  238. 

,  2    Since  the  passage  of  the  acts  of 
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1849  and  18ol  (L.  1840  c.  258;  L. 
1851  c,  448;  Code  Civ.  Pro.  §§  1919 
et  seq.),  permitting  an  action 
against  a  company  or  an  associa- 
tion of  not  less  than  seven  mem- 
burs,  who  are  the  owners  of  or 
have  an  interest  in  any  property, 
right  of  action,  or  demand,  jointly 
or  in  common,  or  who  may  be  lia- 
ble to  any  action  on  account  of 
such  ownership  or  interest,  to  be 
brought  against  the  president  or 
treasurer,  such  an  action  may  be 
maintained  by  a  member  of  an 
unincorporated  association.  Ib. 

See     BKNEVOLENT     ASSOCIA- 
TIONS. 

ATTACHMENT. 

1.  Upon  appeal  from  an  order  of  the 
City  Court  of  New  York  denying 
a  motion  to  vacate  an  attachment 
against  property  granted   on  the 
ground  of  fraudulent  disposition 
of  property  by  the  defendant,  the 
court   will  not  weigh    conflicting 
evidence,  or  determine  the  credi- 
bility of  witnesses;   but  will  con- 
sider only  whether  the  proofs  sub- 
mitted show  prima  facie  a  disposi- 
tion of  property  by  defendant  with 
intent   to    defraud    his  creditors. 
SMngfleld  v.  Fields,  171. 

2.  The  affidavits  upon  which  such 
an  attachment  was  granted  show- 
ed that  defendant,  who  was  a  re- 
tail   dealer,     had,    in    December, 
admitted  that  he  was   unable  to 
pay  plaintiffs'  claim,  and  appeared 
to  be  unwilling  or  unable  to  dis- 
close   his    financial    standing    to 
plaintiffs;   it  alleged  that  lie  had 
been   daily  making  sales    of    his 
property  for  cash,  and  retaining 
the  proceeds  for  his  own  use,  that 
within  the  preceding  two  weeks  he 
had  disposed  of  a  great  deal  of  his 
stock,  was  still  selling  it  for  cash, 
was   not   replenishing  his    stock, 
and  that  his  intent  was  to  defraud 
his  credilors;  but  it  also  appeared 
that  he   had   bought  goods  from 
plain  tiffs  during  the  month,  a  sea- 
son   in  which  goods  are  seldom 
bought  by  retailers.     Held,  that  a 
prima  facie  case  of  fraudulent  dis- 
position of  property  by  defendant 
was  not  made  out;  and  a  motion 
by  him  to  vacate  the  attachment, 
upoa  which  it  appeared  that  dur- 


ing the  month  -he  had  made  large 
payments  to  his  creditors,  and  af- 
ter the  levy  of  the  attachment, 
had  made  an  assignment  for  the 
benefit  of  creditors,  which  was  not 
assailed,  and  under  which  the.  as- 
signee had  taken  possession  of 
goods  in  his  store  worth  several 
thousand  dollars,  should  have  been 
granted.  Ib. 

3.  In  an  action  for  damages  sustained 
by  the  levy  of  an  attachment,  a 
complaint  which  alleges  that  the 
attachment  was  wholly  illegal  and 
unauthorized  by  law  and  the  court 
had  no  jurisdiction  to  issue  the 
same  and  the  same  was  null  and 
void,  and  that  the  attachment  was 
vacated  on  motion,  without  stating 
facts  showing  that  the  attachment 
was  unauthorized,  and  without 
alleging  that  it  was  vacated  for 
irregularity  or  as  being  unauthor- 
ized, does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 
Sprayue  v.  Parsons,  553. 

ATTORNEY  AND  CLIENT. 

1.  Manual  delivery  of  shares  of  stock 
by  a  client  to  his  attorney,  as  secu- 
rity for  professional  services  ren- 
dered and  to  be  rendered  by  the 
latter  in  a  pending  action,  is  suffi- 
cient, without  any  written  transfer, 
or  authority  to  transfer,   to  give 
the  attorney  a  lien  upon  the  stock 
valid  as  against  a  receiver  of  the 
property  of  the  client  appointed 
in  proceedings  supplementary  to 
execution  against  him.     Cory  v. 
Uarle,  147. 

2.  Such  a  lien  is  not  lost  by  a  deliv- 
ery of    the    stock,    with    written 
notice  of  the  lien,  by  the  attorney 
to  the  receiver,  upon  a  demand  by 
the  latter.    Ib. 

3.  That  the  attorney  for  the  plaint- 
iff in  an  action,  promised  or  gave, 
or    procured   to  be   promised    or 
given,  a  valuable  consideration  to 
the  plaintiff  as  an  inducement  to 
the  placing  or  in  consideration  of 
having  placed  in  his  hands  or  in 
the  hands  of  another,  the  demand 
or  cause  of  action  alleged  in  the 
complaint,   contrary  to  statutory 
prohibition  (Code  Civ.  Pro.  §§  74, 
75),  does  not  constitute  a  defense 
to  such  cause  of  action.     Story  v. 
tiatterlee,  169. 
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See  ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  8,  9,  22. 
EXRCUTORS  AND  ADMINIS- 
TRATORS, 2. 

B 

BAIL. 

1.  The  exoneration  of  bail   is  gov- 
erned by  the  law   in   force   when 
the  application  for  exoneration  is 
made,  not  by  the  law  existing  at 
the    time    the    undertaking    was 
given.     Walsh  v.  Schulz,  132. 

2.  The  right  of  bail  to  be  exonerated 
upon  the  death  of  the  principal  is 
limited,  under  sections  600  and  601 
of    the  Code   of   Civil  Procedure, 
to  cases  of  the  death  of  the  prin- 
cipal before  the  expiration  of  the 
time    to    answer   in    the    action 
against  the  bail.     Ib. 

BAILMENT. 

See  CARRIERS. 

WAREHOUSEMEN. 

BENEVOLENT  ASSOCIATIONS. 

1.  In  an  action  by  a  member  of  an 
incorporated    benevolent   associa- 
tion to  recover  from  the  associa- 
tion money  claimed  by  him  as  a 
benefit  upon  the  death  of  his  wife, 
it.  appeared  that,  under  the  by-laws 
of   the  association,  a  member  in 
arrear  for  dues  for  more  than  three 
months  was  not  entitled   to  such 
benefits;  and  the  official  record  of 
the  association  and  the  .testimony 
of  one  of   its  officers,  who  alone 
was  authorized  to  receive  payment 
of  dues,  showed  plaintiff  to  have 
been   in  arrear    more    than    four 
months  at  the  time  of  his  wife's 
death.     Held,   that  this  evidence 
was  not  overcome  by  testimony  of 
plaintiff  to  the  contrary,  from  his 
memory,  he  having  lost  his  book 
containing    entries  of   payments; 
and   that  subsequent  payment  of 
his  dues,  and  their  receipt  by  the 
association,   did  not  reinstate  his 
right  to  the  benefit  in  question. 
Coyne  v.  New    York  Longshore- 
men's Protective  Assoc.,  1. 

2.  A  by-law  of  an  incorporated  benev- 
olent society,  although  unreason- 
able and  therefore  void,  as  against 


members  not  assenting  to  it,  may 
be  valid  and  binding  as  a  contract 
by  assenting  members.  Skelly  v. 
Private  Coachmen's  Benevolent, 
<fcc.  Soc.,  2. 

3.  By-laws  of  such  a  society  provided 
for  the  payment,  to  a  member  in 
good  standing,  upon  the  death  of 
his  wife,  of  a  certain   sum,   but 
further  provided  for  the  forfeiture, 
by  any   member  who   should    be 
three  months  in  arrear  for  dues,  of 
benefits  to  him  from  the  society, 
and  also   that,  on  the  payment  by 
such  member  of  the  whole  amount 
due,  he  might  have  a  voice  in  the 
society,  but  should  not  be  entitled 
to  any  benefits   for  three,  months 
after  liquidating  the   amount    in 
arrear.     In  an   action  by  a  mem- 
ber of  the  society,  to  recover  from 
it  such  sum  claimed  by  him  upon 
the  death  of  his  wife,  it  appeared 
that  his  dues  for  more  than  three 
months  had  been  in  arrear  and  had 
been  paid  by  him  only  about  one 
month    before    the   death   of    his 
wife;  and  there  was  evidence  suffi- 
cient to  warrant  the  conclusion  by 
the  justice    before  whom  the  ac- 
tion was  tried,  that  the  by-law  was 
in    existence   when    the    plaintiff 
became  a  member  of  the  society, 
that  he  knew  of  it,  and  that  he 
assented  to  it.     Held,  that  a  judg- 
ment for  defendant  should  not  be 
disturbed,    as    plaintiff    must    be 
regarded  as  having  assented  to  the 
by-law  when  he  joined  the  society. 
Z6. 

4.  It  seems,   that  such  a  by-law  is 
not  unreasonable.    Ib. 

5.  Where,  under  the  constitution  and 
by-laws  of  a  benevolent  association, 
charges   are    preferred    against  a 
member    who   is    apparently  and 
actually    of    unsound    mind,    his 
failure  to  appear  and  answer  is  not 
excused  by  his  insanity,  and   the 
association  may  regularly  proceed, 
according  to  its  laws,  to  convict 
him  of    neglect    to    appear    and 
punish   him  by  expulsion  and  the 
loss  of  all  rights   in   the  society. 
Pfelffer  v.  Weishaupt,  161. 

6.  In  an  action  against  the  treasurer 
of  an  unincorporated  benevolent 
association  for  money  claimed  to  be 
due  to  a  member  of  the  association 
as  benefits  during  his  illness,  where 
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a  recovery  of  such  benefits  subse- 
quent to  his  expulsion  from  the 
association  has  been  defeated  upon 
proof  of  such  expulsion,  the  judg- 
ment will  not  be  reversed  on  appeal 
because  of  objections  to  the  pro- 
ceedings for  his  expulsion  not 
taken  at  the  trial,  where  such 
defects  might  then  have  been  sup- 
pjied  by  evidence.  16. 

7.  Under  a  provision  of  the  constitu- 
tion of  the  superior  body  of  a  be- 
nevolent association  guaranteeing 
a  fair  hearing  to  every  member 
before  expulsion,  except  when  such 
member  has  been  expelled  from 
the  subordinate  lodge  of  which  he 
was  a  member,  a  member  expelled 
from  such  lodge  may  be  expelled 
from   the   superior  body   without 
notice.    16. 

8.  The  constitution  and  by-laws  of  a 
benefit  association,  among  the  ob- 
jects of  which  was  the  payment  of 
a  fund  to  designated  beneficiaries 
of  deceased  members,   merely  re- 
quired   that     such     beneficiaries 
should     be     designated,     without 
prescribing  any  form  of  designa- 
tion or  requiring  that  the  designa- 
tion should  be  made  in  any  partic- 
ular way  or  at.  any  particular  time; 
and  provided  for  cases  where  no 
designation  had  been  made.     One 
of   its   members,   at   the   time   of 
applying  to  become  a  member,  de- 
signated   as    the   beneficiaries   to 
whom  the  fund  in  his  case  was  to 
be  paid  after  death,    *'iny  leagal 
heiros."     At  his  death  he  left  a 
will,  which  was  duly  admitted  to 
probate,    and    by    which    he    be- 
queathed to  his  wife,  to  whom  he 
had  been  married  before  he  became 
a  member  of    the  association,  all 
his    personal   property,   including 
all  benefits  which  should  become 
due  and  payable  from  the  associa- 
tion, and  designated  her  to  be  the 
person   to  whom   the   money   and 
benefits  accruing  from  the  associa- 
tion   upon   his  death    should    be 
paid,  and  appointed  her  sole  exec- 
utrix.    He  left  surviving  him  his 
wife,  but  no  children,  and  no  near 
relative  by  blood,  except  a  brother 
who  was  living  in  Europe  and  with 
whom  he  appeared  to  have  had  but 
little  intercourse.    Held,   that  by 
the   phrase    "  leagal    heiros "    he 
intended  to  designate  his  wife  and 
children,  if   he  should  leave  any, 
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and  that  the  wife  was  entitled  to 
the  fund.    Kaiser  v.  Kaiser,  522. 

BILLS  AND  NOTES, 

1.  H.,  while  building  a  machine  for 
defendant  under  a  contract  between 
them,  made  and  delivered  to  plaint- 
iff a  draft  or  order  upon  defendant 
for  a  specified  sum  of  money  to  be 
paid     by    defendant    to    plaintiff 
"upon   completion"   of  the   ma- 
chine.     Defendant    accepted   the 
order,  and  afterwards  paid  to  H.'s 
workmen,  on  orders  from  H.,  more 
than  the  amount  of  his  order  in 
favor  of  plaintiff,  and  more  than 
the   balance   payable   on   the  ma- 
chine, making  such  payments  to 
insure  the  completion  of  the  ma- 
chine, as  II.  was  without  means, 
and  would  otherwise  probably  have 
been   compelled   to   abandon    the 
contract;  but  he  was  thereby  en- 
abled   to,   and    did    substantially 
complete  the  machine.    Held,  that 
defendant  was   liable  to  plaintiff 
upon  the  acceptance.    Fox  v.  New 
York  Wood  Turning  Co.,  153. 

2.  Upon  a  sale  of  negotiable  paper 
by  one  having  possession  without 
right  or  authority  to  sell,  to  estab- 
lish bad  faith  on  the  part  of  the 
purchaser,  as  against  the  rightful 
owner,  it  must  appear,  not  only 
that  he  had  notice  of  facts   that 
would  put  a  prudent  man  upon 
inquiry,  but  that  he  knew  of  facts 
that    would   necessarily   lead    the 
mind  to  believe  that  the  seller  was 
disposing    of    the    paper  without 
lawful    authority.      Tumblety    v. 
O'Connor,  177. 

3.  Where  a  promissory  note  is  made 
and    delivered    in    exchange    for 
another  of  the  same  amount  and 
similar  in  other  respects,  for  the 
mutual  accommodation  of  the  ma- 
kers,   although   it    is    afterwards 
transferred  at  a  discount  beyond 
the  legal  rate  of  interest,  the  ma- 
ker  cannot  set  up  usury   against 
the   indorsee.      Cohu  v.    llusson, 
334. 

4.  In  an  action  upon  a  promissory 
note,  brought  by  the  administra- 
tors of  the  payee  against  the  ma- 
ker, the  lattej:  set  up  as  a  counter- 
claim a  note   made  by   plaintiffs' 
intestate,   payable  to  defendant's 
order,    which  he  alleged    he    had 
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received  from  the  deceased  for 
value.  Plaintiffs'  reply  denied 
that  the  note  had  any  legal  incep- 
tion, and  alleged  that  it  was  one 
of  a  series  of  notes  given  to  de- 
fendant without  consideration  and 
for  his  accommodation.  There  was 
evidence  that  defendant,  who  was 
a  cousin  of  deceased,  had  admitted 
that  deceased  had  loaned  him  his 
notes  from  time  to  time,  that  they 
had  been  discounted  hy  a  third 
person,  and  promised  to  see  that 
person  and  settle  with  him,  mak- 
ing at  that  time  no  claim  upon 
the  note  pleaded  by  him  as  a  coun- 
terclaim ;  and  it  also  appeared 
that  when  deceased  made  that  note 
he  held  an  unpaid  note,  of  defend- 
ant to  his  order  for  a  like  amount 
which  had  just  matured.  Held, 
that  this  was  evidence  sufficient  to 
sustain  a  finding  by  the  jury  that 
the  note  set  up  as  a  counterclaim 
was  not  given  for  value.  Ib. 

5.  Under  the   reply,   all   the    notes 
given  by  either  party  were  admissi- 
ble in  evidence  to  show  the  course 
of   dealing   between   the  parties  ; 
and  it  was  proper  to  instruct  the 
jury  that  they  could  take  all  the 
notes  into  consideration.     Ib. 

6.  Defendant  agreed  to  loan  to  S.  a 
sum  of  money  upon  certain  unfin- 
ished houses,  to  secure  which  loan 
S.  made  to  defendant  a  bond  and 
mortgage,  in  which  the  loan  was 
spoken  of  as  being  for  advances 
by  defendant  to  S.  '*  to  aid  her  in 
completing     the     four     dwelling 
houses  now  in  course  of  erection 
upon  the  lands  described   in   the 
mortgage."      S.,  before   receiving 
the  whole  amount,  gave  to  plaint- 
itf  an  order  from  defendant  for  a 
sum  less  than  the  balance  remain- 
ing in  defendant's  hands,  S.  being 
at  the  time  indebted  to  plaintiff  to 
at  least  the  amount  of  the  order 
for  materials  already  used  in  the 
buildings.   Ileld,  that  the  delivery 
of  the  order  to  plaintiff  operated 
as  an  assignment  of  the  fund  to 
i he   amount  specified  ;    that    the 
words  of  the  bond  and  mortgage 
q noted  above  did  not  bind  S.  to 
any  particular  application  of  the 
money;  and  that  even  if  they  did 
she  could  properly  use  a  part  of 
the  money  in  paying  debts  already 
due  for  materials  used  upon  the 
buildings.     Jiell  v.  Smith,  480. 


See  ASSIGNMENT  FOB  BENEFIT 

OF  CREDITORS,  15. 
COMPOSITION. 
PARTNERSHIP,  2. 
PRINCIPAL  AND  AGENT,  3. 

BILLS  OF  LADING. 

See  PRINCIPAL  AND  AGENT. 

BILLS  OF  PARTICULARS. 

A  plaintiff  testifying  as  witness  on 
the  trial  of  an  action  may  properly 

.  be  permitted  to  use  the  bill  of  par- 
ticulars in  the  action  to  refresh 
his  memory  as  to  particular  items 
of  his  demand,  each  of  which  he 
recollects  apart  from  the  paper, 
although  the  bill  of  particulars  is 
not  in  evidence  and  is  not  an  origi- 
nal memorandum  made  by  himself. 
Sander  v.  Edling,  238. 

BONDS. 

See  BILLS  AND  NOTES,  6. 
COUPONS. 

DISTRICT  COUKT,  1. 
JUDGMENT,  1. 

BOUGHT  AND  SOLD  NOTES. 
See  SALE,  4. 

BRIDGE. 

See  NEW  YORK  CITY,  1,  2. 
BROKERS. 

1.  Upon  a  settlement  between  plaint- 
iff and  defendants,  of   a .  transac- 
tion in  which  defendants  acted  as 
brokers  for  plaintiff,  a  certain  sum 
was  found  due  to  plaintiff,  which 
he  demanded,  but,  at  the  request 
of  defendants,  he  accepted  a  part 
of  the  amount,  and   left  the  re- 
mainder on  deposit  with  defend- 
ants until  the  first  of  the  follow- 
ing month.     Held,  that  this   con- 
verted   what    was    an    obligation 
incurred    in   a   fiduciary  capacity 
into  an  ordinary  indebtedness  in. 
the  nature  of  a  loan;  and  that  the 
plaintiff  could  recover  the  balance 
remaining  unpaid  in  an  action  for 
money  lent.     Jerome  v.  Moryan, 
225. 

2.  Plaintiff  was  employed  as  a  bro- 
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ker,  by  defendant,  to  procure  a 
purchaser  for  certain  lots  of  land, 
and  did  procure  a  purchaser,  who 
in  good  faith  agreed  to  purchase 
the  lots  at  the  price  and  on  the 
terms  fixed  by  defendant;  but  de- 
fendant refused  to  sell  them  ex- 
cept subject  to  the  right  of  a  lessee 
of  the  premises  to  remove  a  stable 
which  was  thereon,  no  such  condi- 
tion having  been  made  until  after 
the  purchaser  had  been  procured. 
Held,  that  plaintiff  was  entitled 
to  his  commission.  Gorman,  v. 
Scholle,  516. 

3.  In  an  action  by  a  broker  to  re- 
cover commissions  upon  a  sale  of 
real  estate,  the  complaint  alleged 
an  agreement  between  plaintiff 
and  defendant  whereby  the  former 
should  have  the  sole  and  exclusive 
control,  management  and  charge 
of  the  sale  and  disposition  of  the 
property,  and  that  in  violation  of 
the  agreement  defendant  himself 
effected  the  sale.  Held,  that  upon 
the  trial  of  the  action  it  was  error 
to  refuse  a  request  of  the  defend- 
ant to  charge  the  jury  that  plaint- 
iff could  not  recover  unless  the 
jury  were  satisfied  from  the  evi- 
dence that  defendant  gave  him 
the  exclusive  right  to  sell  the  prop- 
erty; and  to  submit  to  the  jury 
the  question  whether  plaintiff  was 
the  procuring  cause  of  the  sale. 
Wyckoffv.  Taylor,  56J. 

See  AnuEST,  1. 
SALE,  4. 

BY-LAAVS. 

See  BENEVOLENT     ASSOCIA- 
TIONS. 

c 

CARRIERS. 

A  passenger  on  a  railway  train, 
traveling  free  upon  a  pass  good  for 
passage  in  the  ordinary  cars  of  the 
railroad  company,  who  pays  com- 
pensation for  transportation  in  and 
is  accepted  as  a  passenger  in  a 
drawing-room  car,  becomes  a  pas- 
senger for  hire,  and  is  not  bound 
by  stipulations  in  the  free  pass 
exempting  the  railroad  company 
from  liability  to  him  for  injuries. 
Ulrich  v.  New  York  Central  <fcc. 
H.  Ji.  Co.,  120. 


See  RAILWAYS,  2, 14. 
CASES  CRITICISED. 

Carton  v.  Father  Matthew  United 
Benevolent  Soc.,  3  Daly  20,  as  to 
reasonableness  of  by-law  of  benev- 
olent society;  doubted  in 

Skelly  v.  Private  Coachmen's 
Benevolent  &c.  Soc.,  2. 

Durant  v.  Abendroth,  69  N.  Y.  148, 
as  to  formation  of  limited  partner- 
ships; explained  in 

President   &c.  of  Manhattan 
Co.  v.  Colgate,  545. 

Toledo  &  Wabash  E.  E.  Co.  v.  Sur- 
man,  67  111.  68,  as  to  evidence  of 
defendant's  negligence  in  an  ac- 
tion against  a  railroad  company: 
doubted  in 

JIurke  v.  Manhattan  It.  Co., 
75. 

CHAMPERTY. 

That  the  attorney  for  the  plaintiff 
in  an  action,  promised  or  gave,  or 
procured  to  be  promised  or  given, 
a  valuable  consideration  to  the 
plaintiff  as  an  inducement  to  the 
placing  or  iu  consideration  of 
Having  placed  in  his  hands  or  in 
the  hands  of  another,  the  demand 
or  cause  of  action  alleged  in  the 
complaint,  contrary  to  statutory 
prohibition  (Code  Civ.  Pro.  §§  74, 
75),  does  not  constitute  a  defense 
to  such  cause  of  action.  Story  v. 
Salterlee,  169. 

CHATTEL  MORTGAGES. 

1.  By  a  written  contract,  which  in- 
cluded a  lease  of  a  printing  press, 
designated  by  name,  number  and 
particular  description,  for  a  term 
of  ten  months,  at  the  rent  of  $10 
per  month,  payable  on  the.  15th 
day  of  each  and  every  month  du- 
ring the  term,  with  covenants  by 
both  parties  usually  contained  in 
a  lease,  the  lessor  further  agreed 
to  sell  to  the  lessee  a  second-hand 
printing  press  designated  by  the 
same  name,  number  and  descrip- 
tion, and  warranted  to  do  the 
same  and  equally  as  good  work  as 
the  press  leased,  for  the  sum  of 
$700,  of  which  $100  was  to  be  paid 
in  cash,  and  the  balance  in  notes 
for  monthly  installments  of  $60 
each,  payable  on  the  same  days  as 
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the  installments  of  rent;  and  also 
agreed,  upon  the  fulfillment  of  tlie 
terras  of  the  contract,  to  credit  all 
rent  paid  for  the  press  leased, 
upon  the  purchase  price  of  the 
press  agreed  to  be  sold.  Held, 
that  the  agreement  was,  in  effect, 
a  contract  for  a  conditional  sale, 
within  the  act  of  1884  (L.  1884  c. 
315),  requiring  such  contract  to  be 
filed  as  provided  in  the  act;  and 
not  having  been  so  filed,  the 
title  of  a  subsequent  purchaser  in 
good  faith  of  the  leased  press  from 
the  lessee  was  good  as  against  the 
lessor.  Campbell  Printing  &c. 
Co.  v.  Oltrorjge,  247. 

2.  By  the  conditions  of  a  chattel 
mortgage,  if  the  mortgagors  should, 
at  any  time  before  the  day  of  pay- 
ment of  the  mortgage,  suffer  any 
attachment  'to  be  issued  against 
them,  the  sum  of  money  mentioned 
in  the  mortgage  was  to  become  in- 
stantly due  and  payable,  and  the 
mortgagee  was  authorized  to  take 
the  property,  to  sell  and  dispose 
of  it,  and  out,  of  the  proceeds  to 
retain  and  pay  the  amount  of  the 
mortgage  and  all  charges,  render- 
ing the  surplus,  if  any,  to  the 
mortgagors.  An  attachment  was 
subsequently  issued  against  the 
mortgagors,  and  levied  upon  the 
mortgaged  property.  Held,  that 
the  mortgagee  was  entitled  to 
recover  from  the  sheriff  the  pos- 
session of  the  property,  or  of  a 
check  for  the  amount  of  the  value 
of  the  property,  which,  by  arrange- 
ment between  the  parties,  was 
substituted  for  the  property,  under 
an  agreement  that  it  and  the  money 
it  represented  were  to  remain  the 
property  of  the  mortgagee  subject 
only  to  any  valid  and  subsisting 
lien  upon  the  property.  Bryan  v. 
.Smith,  331. 

CHECKS. 

See  BILLS  AND  NOTES. 
CITY  COURT  OF  NEW  YORK. 
See  APPEAL,  6. 

COMMISSIONS. 

See  ASSIGNMENT  FOB  BENEFIT 

OF  CKEDITORS,  2,  21. 
BROKERS,  2,  3. 
MASTER  AND  SERVANT,  5. 


COMPOSITION. 

By  a  composition  agreement,  several 
creditors,  of  whom  plaintiff  was 
one,  agreed  to  take  in  satisfact  ion  of 
their  debts  notes  of  the  debtors, 
indorsed  by  a  person  named  in  the 
agreement,  for  one  third  of  the 
amount  due  to  them  respectively. 
Plaintiff  was  induced  to  enter  into 
the  composition  by  a  secret  agree- 
ment by  the  indorser  of  the  notes 
to  purchase  from  plaintiff  the 
notes  received  by  him  under  the 
composition  for  a  larger  amount 
than  their  face.  Plaintiff  after- 
wards discovered  that  the  indorser 
had  made  similar  agreements  with 
other  creditors  to  induce  them  to 
sign  the  composition  agreement: 
but,  without  attempting  to  rescind 
the  agreement  with  the  indorser, 
he  waited  until  one  of  the  com- 
position notes  fell  due.  and  then 
tendered  it  to  the  indorser  and 
demanded  the  price  which  the  lat- 
ter had  agreed  to  pay;  but  the 
indorser  then  refused  to  buy  the 
composition  notes  from  plaintiff, 
on  the  ground  that  his  covenant 
to  do  so  was  in  violation  of  law. 
Held,  that  the  right  of  plaintiff  to 
recover  upon  the  original  notes 
was  lost  when  he  accepted  the 
composition  notes  and  signed  the 
composition  agreement;  that  hi.s 
right  to  recover  on  the  composition 
notes  was  lost  by  his  entering  into 
the  secret  agreement  with  tho 
indorser;  that  no  action  could  be 
maintained  by  him  upon  that  se- 
cret agreement;  and  that  an  action 
by  him,  seeking  to  disavow  the 
composition  and  the  unlawful 
agreement  with  the  indorser,  and 
to  recover  upon  the  original  notes, 
could  not  be  maintained,  the  plaint- 
iff not  having,  before  the  action, 
offered  to  give  up  the  composition 
notes  or  the  secret  agreement; 
but  having  waited  until  the  time 
for  the  performance  of  the  unlaw- 
ful contract  had  arrived,  and  then 
attempted  to  carry  it  into  execu- 
tion. White  v.  Kuntz,  286. 

CONDITIONAL  SALE. 
See  CHATTEL  MORTGAGES,  1. 
CONTEMPT. 

See  ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  12. 
DIVORCE,  2. 


INDEX. 


581 


CONTKACTS. 

1.  An  agreement  for  the  hiring  of 
real  property  from  July  to  May 
1st  of  the  following  year  at  a  cer- 
tain rent,  and  for  a  year  thereafter 
at  an  increased  rent,   constitutes 
but  a  single  agreement  for  a  hir- 
ing for  more  than  one  year,  and  is 
therefore,  if  not  in  writing,   void 
under  the  Statute  of  Frauds.  Holz- 
derber  v.  Forrestal,  34. 

2.  The  fact  that  an   agent  was  in- 
duced by  bribery  to  make  a  con- 
tract on  behalf  of  his  principal,  is 
not,  of  itself,  after  the  contract 
has  been  performed  and  the  prin- 
cipal has  derived  benefit  therefrom, 
and  there  can  be  no  rescission,  a 
defense  to  an  action  to  recover 
compensation   for  such    perform- 
ance ;  evidence  of  some  injury  to 
the  principal   resulting  from  the 
bribe  is  also  necessary  to  constitute 
a  defense;  and  such  injury  cannot 
be  inferred  from  the  mere  fact  that 
presents  were  given  by  the  plaint- 
iff to  tlie  agent  and  accepted  by 
the  latter.   Brewxter  v.  Hatch,  65. 

3.  By  a  written  agreement  reciting 
that  plaintiff  was  the  inventor  of 
certain  improvements,  he  agreed 
to  sign  all-  papers  necessary  to  se- 
cure a  patent  for  the   invention, 
to  request  the  issue  of  letters  pa- 
tent therefor  to  defendant,  and  to 
do  all  that  would  be  necessary  to 
vest  the  title  to  the  invention  in 
defendant  ;    in    consideration    of 
which   defendant  agreed    to    pay 
him  a  specified   sum.     No  patent 
was  ever  obtained  for  the  inven- 
tion, and   it  appeared   that  none 
ever  could  be  obtained,  an  earlier 
patent  therefor  having  been  issued 
to    another    person.      Held,   that 
there  was  a  total  failure  of  consid- 
eration   of    the    contract,    which 
would  defeat  a  recovery  of  the  sum 
agreed  to  be  paid.     \Vestervelt  v. 
Fuller  Manuf.  Co.,  352. 

4.  Although  a  party  to  an    action 
has,  as  a  condition  imposed  by  the 
court  upon  granting  a  favoraccept- 
ed  by  him,  waived  the  benefit  of  a 
contract  us  an  admission  of  a  state- 
ment or  settlement  of  an  account, 
the.  contract  may  still  be  evidence 
as  to  any  other  recitals  contained 
in  it  showing  the  relations  of  the 
parties;   and,  with  other  sujfioient 


evidence,  may  be  submitted  to  the 
jury  upon  the  question  of  an  ac- 
count stated.  McLean  v.  St.  Paul 
&  Chicago  R.  Co.,  446. 

5.  At  the  trial  of  an  action,  testi- 
mony on  behalf  of  defendant  was 
admitted,  without  objection,  con- 
tradicting a  written  contract  relat- 
ing to  the  same  transaction,  which 
was  afterward  introduced  in   evi- 
dence.    Held,  that  it  was  error  to 
refuse  a  motion  subsequently  made 
by  plaintiff  to  strike  out  all  testi-' 
mony  at  variance  with  the  written 
agreement,  and  a  request  by  him 
for  an  instruction  to  the  jury  to 
disregard    such    evidence.      Jen- 
nings v.  Osborne,  518. 

6.  Plaintiff  being  in  default  in  his 
payments   under   a   contract  with 
defendants   for  the  sale  of  ice  by 
them  to  him  for  a  specified  period, 
they   availed    themselves    of    the 
right,  under   its   terms,  to  cancel 
the  contract  more  than  four  years 
before   it   would    otherwise    have 
expired.     After  the  expiration  of 
the  term  fixed  by  it,  the  price  of 
ice    having     advanced,    plaintiff 
brought  an  action  to  set  aside  the 
cancellation  of  the  contract.   If  eld. 
that  as  his  object  was  not  to  obtain 
the  ice  which  defendants  contract- 
ed to  sell  to  him,  but  to  bring  an 
action  for  breach  of  the  contract 
without  being  liable  to  perform  its 
stipulations,     the     court     would, 
under    such    circumstances,    look 
only  at  the  strict   legal  rights  of 
the  parties;  and  that  indulgence  in 
making  payments   habitually  ex- 
tended to  plaintiff  before  the  can- 
cellation  of    the  contract    should 
not  operate  as  a   bar  to  defend- 
ants' right.    Winchell  v.  Scott,  561. 

See  BENEVOLENT        ASSOCIA- 
TIONS, 2-4. 
CARRIERS. 
CHAMPERTY. 
CHATTEL  MORTGAGES,  1. 
DAMAGES,  2. 

LANDLORD  AND  TENANT. 
MECHANICS'  LIEN. 
PARTY  WALLS,  1. 
PLEADING,  3. 
PRINCIPAL  AND  AGENT.  1. 
SALE. 

SPECIFIC  PERFORMANCE. 
WORK  AND  LABOR. 
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CONVERSION. 

1.  In  an   action  for  the  conversion 
of   a  quantity  of  household   fur- 
niture of  a  certain  value,  ami  for 
insulting  and  abusins  plaintiff  and 
injuring  her  premises   and   other 
property,  to  her  damage  in  a  sum 
alleged,  defendant  did  not  demur 
for  the  misjoinder    of    causes    of 
action,  which   appeared  upon  the 
face  of  the  complaint;   his  answer 
contained   a  general    denial,   and- 
justified   the  taking    of    the   fur- 
niture under  a  chattel  mortgage. 
Held,  that  the  denial  of  a  motion 
made  at  the  trial  to  compel  plaint- 
iff to  elect  for  which  cause  of  ac- 
tion she  claimed  to  recover,  and  of 
a  motion  to  strike  out  allegations 
of  the  complaint,  was  not  error. 
Van  Loan  v.  Willis,  281. 

2.  Upon  the  trial  it   anneared  that 
plaintiff,  in  March.  1881.  had  pur- 
chased from  defendant  the  furni- 
ture alleged  1o  have  been  converted 
by  defendant,  paying  a  part  of  the 
price  in  cash,  and  giving  for  the 
balance  the  mortgage  under  which 
defendant  justified  the  taking  up- 
on the   ground    of    a  default    by 
plaintiff  in  the  payment  of  install- 
ments   of    the    price     to    secure 
which  the  mortgage   was    given. 
Held,  that    evidence    of    defend- 
ant's   representations    as    to    the 
character  of  the  furniture  at  the 
time  he  sold  it,  and  of  promises  by 
him  to  repair  it,  was  admissible, 
as   explaining  the    suspension  of 
the  payment   of  the  installments, 
and  as  bearing  upon  defendant's 
intention  as  to  an  alleged  waiver 
of  the  default;  that  evidence  as  to 
the     intoxication     of     defendant 
when  he  came  to  remove  the  fur- 
niture was  admissible,  as  affecting 
the  reliance  to  be  placed  upon  his 
version   of   the  transaction  ;   and 
that  testimony  as  to  the  breaking 
of    locks    and    interference    with 
property    not    belonging    to    him 
was  admissible,  as  sustaining  the 
claim  that  property  was  taken  by 
him  belonging  to  plaintiff  and  not 
covered  by  the  mortgage.     Ib. 

3.  A  demand  by  defendant,  made 
after  the  default,  for  payment  of 
the  installments  due,  was  a  waiver 
of  the  breach  of  the  condition  of 
the  mortgage;  he  could  not  after- 
wards recall  the  waiver  and  insist 


upon  the  forfeiture.  After  such 
demand  and  an  offer  on  behalf  of 
plaintiff  to  pay  the  amount  de- 
manded, defendant  had  no  right 
to  take  the  property:  and  for  such 
taking  plaintiff  would  be  entitled 
to  recover  the  value  of  the  goods 
so  converted  at  the  time  of  the 
conversion.  Ib. 

CORPORATION. 

1.  The  verification  of  a  pleading  of 
a  domestic  corporation  by  an  offi- 
cer of  the  corporation,  is,  under 
sections  525  and  526  of  the  Code 
of  Civil  Procedure,  a  verification 
by  the  party,  and  such  officer  need 
not  set  forth  therein  the  grounds 
of    his  belief  as   to    matters   not 
stated  upon  his  knowledge.  Amer- 
ican   Insulator   Co.   v.   Banker's 
&c.  Tel.  Co.,  200. 

2.  A   complaint  which  alleges  that 
the  plaintiff  is  incorporated  under 
an  act  of  Congress,  but   contains 
no  allegation  as  to  whether  it  is  a 
foreign  or  domestic  corporation,  as 
required   by  section  1775   of    the 
Code  of  Civil  Procedure,  and  which 
does  not  specifically  state  whether 
its  location  is  within   or  without 
the    state,   is  defective;    and    the 
defect  can  be  taken  advantage  of 
by  demurrer.  First  National  Jiank 
of  Northampton  v.  Doyiny,  509. 

See  MUNICIPAL  CORPOKATIOXS. 
RELIGIOUS  SOCIETIES. 

COSTS. 

1.  Where,  upon  affirming  on  appeal 
a  final  order  in  summary  proceed- 
ings to  recover  the  possession   of 
real  property,  costs  are  awarded  to 
the  respondent,  the  costs  taxable 
are  such,  and  such  only,  as  would 
be  taxable  if -the  special  proceed- 
ings had  been  an  action  and  the 
final  order  a  judgment.    Ever  all 
v.  Lassen,  10. 

2.  Costs  upon  an  appeal  from  an 
order  denying  a  motion  to  vacate 
a  judgment  for  an  alleged  irregu- 
larity are  motion  costs,  within  the 
meaning    of    section   779    of    the 
Code  of  Civil  Procedure,  and  are 
to   be   collected   as  other  motion 
costs  are  collected.     The  entry  of 
a  judgment  for  such  costs  is  not 
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authorized.     Matter  of  Brasier, 
245. 

3.  Pending  the  trial  of  an  action 
before    a   referee,   plaintiff,  upon 
leave  granted,  served  an  amended 
complaint,  to  which  defendant  de- 
murred,   and    the    issue    of    law 
arising  thereupon  was  referred  to 
the  same  referee.    After  hearing 
upon    the    demurrer,   the  referee 
reported  that  the  demurrer  should 
be   overruled,   and  directed  judg- 
ment for  plaintiff,   with  leave  to 
defendant  to  answer  on  payment 
of  the  costs  of  the  action.     Held, 
that   the  costs  so  required   to   be 
paid  did  not  include  an  allowance 
under  sections  3252,   3253  of   the 
Code  of  Civil   Procedure,  as  the 
judgment  on  the  report  \vas  not  a 
final    judgment;    and    that    only 
costs  accrued   since   the   filing  of 
the  complaint  were  included,  and 
not  costs  arising  under  the  former 
pleading.     Fay  v.  Muhlker,  314. 

4.  The  court  may  grant  a  re-taxation 
of  costs,  although   no  appeal  has 
been  taken  from  the  taxation  by 
the  clerk.     Cohu  v.  Husson,  334. 

5.  It  seems,  that  costs  imposed  and 
paid  as  a  condition  of  amendment, 
may  be  again  recovered  in  a  judg- 
ment in  the  same  action  in  favor 
of    the    party   who    has    received 
them.    16. 

6.  Defendant  in  an  action  for  money 
loaned  having  recovered  judgment 
against   plaintiff,    on  the   ground 
that  the  action  was  prematurely 
brought,   a   second  action  for  the 
same,   cause,   was   brought    in   the 
same  court  by  plaintiff,  in  which 
he,    being    a    non-resident,     was 
required  to  file  security  for  costs; 
and   his  attorneys   thereupon   de- 
posited a  sum    of    money,    their 
own    property,   as    such    security 
with  the  clerk  of   the  court.     Sub- 
sequently, in   proceedings  supple- 
mentary  to    execution    upon   the 
judgment   for    costs    in    the   first 
action,  the  attorney  for  defendant 
in   both  actions  obtained  an  order 
directing  the  clerk  to  pay  over  the 
sum  so  deposited  to  him  '•  on  ac- 
count of  the  judgment  recovered 
against  the  plaintiff  in  this  action," 
under  which  the  clerk  paid  him 
the    money   so  deposited.     Ileld, 
that  the  title  to  the  money  deposi- 


ted remained  in  the  depositors, 
subject  only  to  the  contingency 
for  which  it  was  deposited;  that, 
plaintiff  having  recovered  judg- 
ment in  the  second  action,  they 
were  entitled  to  its  return  to  the 
court  from  which  it  was  taken, 
and  that  the  court  had  the  power 
to  vacate  the  order  directing  the 
money  to  be  paid  to  defendant's 
attorney,  and  had  power  to  order 
defendant's  attorney  to  restore  the 
money  to  the  clerk,  it  not  appear- 
ing that  lie  had  paid  it  or  any 
part  of  it  over  to  his  client. 
Fraser  v.  Ward,  431. 

7.  A  father  and  his  son  were  co- 
partners under  a  firm  name  com- 
posed of  tlie  name  of  the  father 
with  "&  Son"  added.  In  the 
summons  and  complaint  in  an 
action  against  them  as  such  co- 
partners, their  firm  name  only 
was  given  as  the  defendants  in  the 
title  of  the  action.  The  father 
alone  appeared,  and  served  an  an- 
swer from  which  it  appeared  that 
the  goods  for  which  the  action 
was  brought  were  purchased  by 
"defendant's  firm"  and  that  a 
counterclaim  set  up  was  upon  an 
indebtedness  to  "defendant's  said 
firm,"  and  made  an  offer  to  allow 
judgment  to  be  taken  "against 
him"  for  a  sum  specified  with 
interest  and  costs.  At  the  trial, 
the  complaint  was  amended  by 
striking  out  the  words  "  &  Son  " 
and  inserting  instead  thereof  the 
name  of  the  son.  Plaintiff  re- 
covered judgment  against  both 
defendants,  but  for  a  sum  no 
greater  than  was  offered.  Held, 
that  the  recovery  was  more  favor- 
able than  the  offer,  and  plaintiff 
was  entitled  to  costs,  Banner  man 
v.  tyuackenbush,  4(iO. 

See  APPEAL,  7. 

COUNTERCLAIM. 

In  an  action  to  recover  money  paid 
by  plaintiff  upon  a  contract  for  the 
sale  and  conveyance  to  him  by  de- 
fendant of  real  estate,  a  counter- 
claim by  defendant  for  specific  per- 
formance of  the  contract  by  plaint- 
iff may  properly  be  set  up  in  the 
answer.  Moser  v.  Cochrane,  159. 

See  BILLS  AXD  NOTES,  4. 
Lis  PKNDENS. 
KEFLHKNCE,  3. 
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COUPONS. 

1.  Bonds,  with  coupons  for  interest 
attached,  were  pledged  by  the  ma- 
ker of  certain  promissory  notes  as 
security  for  the  payment  of   the 
notes,  and,  upon  the  payment  of 
interest  on  the  notes,  coupons  for 
the  corresponding  period  were  de- 
tached from  the  bonds  and  deliv- 
ered to  him.     Held,  that  the  cou- 
pons so  detached  and  in  his  pos- 
session,  did   not    pass    under  an 
assignment  by  him  of  all  claims  and 
demands  then  held  by  him,  against 
the  company   issuing    the   "bonds 
and  coupons,  for   money  lent  or 
advanced;    including    also   "any 
portion  of  said  bonds  or  the  money 
that  may  be    secured    thereby;" 
and  that  the  legal  effect  of  such 
assignment    in    this    respect,    its 
terms  being  unambiguous,  was  for 
the  court  to  decide,  and  should  not 
have  been  submitted  to  the  jury 
upon  the  question  of  intent.     De 
Graafv.  Wyckojf,  366. 

2.  In  an  action  for  the  conversion  of 
such  coupons  the  complaint  alleg- 
ed that  plaintiff  was  the  owner  of 
a  certain  number  of  coupons,  each 
of  a  nominal  and  actual  value  of  a 
specified  sum,  issued  by  a  company 
designated  by  its  corporate  name, 
in  connection  with  its  first   mort- 
gage bonds.     Held,  that   the   ab- 
sence of  any  denial  of  these  allega- 
tions in  the  answer  operated  as  an 
admission  of  the  corporate  capaci- 
ty of  the  company  and  of  the  lawful 
issue   of    the  securities;   but  that 
ihe  allegation   as  to  the   nominal 
and  actual  value  of  the  coupons, 
not  being  issuable,  was  not  admit- 
ted by  the  failure  to  deny  it.     Ib. 

3.  The  answer  admitted  the  posses- 
sion by  defendant  of  a  like  num- 
ber of  coupons   purporting  to  be 
issued  by  the  same  corporation  as 
the  coupons  mentioned  in  the  com- 
plaint, but  denied  any  knowledge 
or  information  sufficient  to  form  a 
belief  as  to  whether  or  not  they 
were  the   identical  coupons  men- 
tioned  in  the   complaint.      Held, 
that  this  was  sufficient  to  put  in 
issue  the  identity  of  the  coupons; 
since  no  inference  could  be  drawn 
from  this  admission  that  the  cou- 
pons mentioned  were  the  identical 
coupons  claimed  by  plaintiff,  as  it 


might  be  assumed,  from  the  gen- 
eral knowledge  of  such  transac- 
tions, that  each  coupon  bore  the 
corresponding  number  of  the  bond 
from  which  it  had  been  detached. 
Ib. 

COVENANT. 

Upon  a  sale  and  conveyance  of  land 
by  a  deed  containing  covenants  of 
warranty  and  against  incuni- 
brances,  the  wife  of  the  vendor, 
who  was  living  at  the  time,  did 
not  join  in  the  deed;  and  he  fraud- 
ulently represented  that  a  person 
who  joined  with  him  in  the  deed 
was  his  wife.  The  purchasers  ex- 
pended large  sums  of  money  in 
improving  the  land  and  preparing 
it  for  sale,  but  afterwards  ascer- 
tained that  it  was  subject  to  the  in- 
choate right  of  dower  of  the  ven- 
dor's wife,  by  reason  of  which 
they  were  unable  to  sell  the  land. 
Held,  that  the  measure  of  the 
damages  which  the  purchasers 
were  entitled  to  recover  from  the 
vendor  for  the  fraud,  was  not 
merely  the  value  of  the  outstand- 
ing inchoate  right  of  dower,  but 
was  the  difference  between  the 
value  of  the  land  under  the  disa- 
bility of  the  purchasers  to  convey 
to  others,  and  what  it  would  have 
been  worth  had  there  not  existed 
an  inchoate  right  of  dower.  Bris- 
bane v.  Pomeroy,  358. 

See  LANDLORD  AND  TENANT, 
2,  3,  6,  8. 

CURTESY. 

The  Married  Women's  Acts  of  this 
state  have  not  taken  away  the 
husband's  estate  by  the  curtesy 
in  the  real  property  of  his  wife 
which  remains  at  }ier  death  undis- 
posed of  and  unbequeathed  ;  and 
summary  proceedings  for  the  re- 
covery of  such  property  from  a 
tenant  under  a  lease  by  a  married 
woman  in  her  lifetime  may  be 
maintained  by  her  husband  as  ten- 
ant by  the  curtesy  after  her  de- 
cease. Mack  v.  lioch,  103. 

D 

DAMAGES. 

1.  Upon  trial  of  an  action  for  dam- 
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ages  for  personal  injuries,  it  ap- 
peared that  plaintiff  hail  suffered 
Eain  therefrom  for  several  weeks, 
ad  felt  twinges  for  several 
months,  and  might  feel  them  in 
the  future,  as  there  was  a  chronic 
inflammation  of  the  knee  joint; 
but  no  bones  were  broken  and  no 
limb  rendered  permanently  use- 
less; the  capacity  of  plaintiff  to 
pursue  her  trade  had  not  been 
seriously  impaired,  and  there  was 
but  little  reason  to  believe  that 
her  power  of  locomotion  would  be 
permanently  impaired.  Held,  it 
not  being  a  case  for  vindictive 
damages,  that  a  verdict  for  plaint- 
iff for  $10,000,  the  interest  upon 
which  sum  would  equal  plaintiffs 
entire  earnings  at  her  trade,  was 
excessive,  and  the  judgment  en- 
tered upon  the  verdict  should  be 
reversed.  Jennings  v.  Van  Schaick, 
7. 

2.  Plaintiffs,  manufacturers  of  pa- 
per, agreed  to  furnish  to  defend- 
ants, who  were  printers,  a  large 
quantity  of  printing  paper  on  or 
before  a  certain  date,  after  they 
had  been  told  by  defendants'  agent 
that  they  could  not  get  the  order 
unless  they  would  guarantee  to 
have  the  paper  on  or  before  that 
date,  as  defendants  would  then  be 
out  of  what  they  were  running 
on,  and  their  presses  would  be 
left  idle.  The  paper  was  not  in 
fact  delivered  until  ten  days  after 
the  date  agreed ;  and  in  the  mean- 
time defendants  kept  their  presses 
standing  idle,  because,  if  employed 
on  other  work,  two  days  would 
have  been  required  to  make  them 
ready  again,  and  plaintiffs  gave 
repeated  assurance  that  the  paper 
might  be  expected  every  day.  De- 
fendants tried  to  procure  paper 
of  the  kind  in  the  City  of  New 
York,  the  place  where  delivery 
was  to  be  made,  but  as  it  was  of 
peculiar  size,  they  were  unable 
to  find  it,  or  any  paper  that  might 
have  been  adapted  to  the  purpose. 
In  accepting  the  delivery  by  plaint- 
iffs, defendants  expressly  reserved 
the  right  to  claim  damages  by 
reason  of  the  delay.  Held,  that 
defendants  were  entitled  to  recoup, 
from  the  price  of  the  paper,  dam- 
ages for  the  loss  arising  from 
tneir  presses  remaining  idle  under 
the  circumstances,  as  it  must  be 
presumed  that  it  was  in  the  con- 


templation of  both  parties  that,  if 
the  paper  was  not  delivered  at  the 
time  agreed,  defendants'  presses 
must  lie  idle  until  the  paper  was 
delivered  or  obtained  elsewhere, 
and  that  plaintiffs  knew,  also, 
when  the  contract  was  made,  that 
defendants  could  not  readily  get, 
in  the  market,  the  kind  of  paper 
ordered ;  but  that  defendants  were 
not  entitled  to  damages  caused  by 
extra  work  or  night  labor  done  to 
enable  them  to  fulfill  a  particular 
contract  for  printing,  of  which  it 
was  not  shown  that  plaintiffs  knew 
anything  when  they  agreed  to  fur- 
nish the  paper.  Jones  v.  National 
Printing  Co.,  92.  , 

8.  In  an  action  by  an  owner  of  land 
abutting  on  a  public  street  in  the 
City  of  New  York,  against  an  ele- 
vated railway  company  for  dam- 
ages from  the  erection,  mainte- 
nance and  operation  by  defendant 
of  its  railway  in  the  street  in  front 
of  his  dwelling-house, .Held,  that 
evidence  was  admissible  on  behalf 
of  plaintiff  of  the  darkening  of  his 
windows  by  the  passage  of  trains 
and  the  emission  of  smoke  and 
steam,  as  well  as  of  obscuration  of 
light  by  the  structure;  also  of  the 
emission  of  smoke  and  stench, 
compelling  occupants  of  the  house 
to  keep  the  windows  closed,  there- 
by causing  deprivation  of  air;  also 
of  dampness  in  the  street,  and 
consequent  bad  smells  caused  by 
interception  of  sun,  light  and  air 
by  the  structure,  as  showing  di- 
minished circulation  of  air;  but 
that  no  recovery  could  be  had  on 
account  of  the  noise  caused  by 
the  passage  of  trains,  nor  for  the 
shaking  of  plaintiff's  wall  by  rea- 
son of  the  vibration  of  the  railroad 
structure,  the  cause  appearing  to 
be  that  one  of  the  columns  of  the 
structure  was  placed  in  the  street 
close  to  the  wall  of  a  vault  in  front 
of  the  house,  which  wall  was  a  con- 
tinuation into  the  street  of  the 
party-wall  of  the  house;  that  while 
evidence  as  to  diminution  of  rental 
received  by  plaintiff  from  his  house 
was  proper,  as  some  indication  of 
the  value  of  the  property,  evidence 
as  to  th«  effects  of  the  railroad 
structure  upon  the  value  of  other 
premises  in  the  vicinity  belonging 
to  other  persons  was  improper  ; 
and  that  testimony  of  experts  was 
admissible  as  to  diminished  value 


586 


INDEX. 


of  plaintiff's  property,  and  gener- 
ally of  all  property  in  the  street 
caused  by  obstruction  to  light,  air 
and  access,  but  not  as  to  the  effect 
of  the  railroad  structure  upon 
other  specific  property  in  the  street. 
Peyser  v.  Metropolitan  B.  Co., 
122. 

4.  Upon  a  sale  and  conveyance  of 
land  by  a  deed  containing  cove- 
nants of  warranty  and  against  in- 
curabrances,  the  wife  of  the  vendor, 
who  was  living  at  the  time,  did  not 
join  in  the  deed;  and  he  fraudu- 
lently represented  that  a  person 
who  joined  with  him  in  the  deed 
was  his  wife.     The  purchasers  ex- 
pended  large  sums  of  money  in 
improving  the  land  and  preparing 
it  for  sale,  but  afterwards  ascer- 
tained that  it  was  subject  to  the 
inchoate   right  of   dower  of    the 
vendor's  wife,  by  reason  of  which 
they  were  unable  to  sell  the  land. 
Held,   that    the    measure  of    the 
damages    which    the    purchasers 
were  entitled  to  recover  from  the 
vendor  for    the    fraud,    was    not 
merely  the  value  of  the  outstand- 
ing inchoate  right  of  dower,  but 
was  the  difference    betw.een    the 
value  of  the  land  under  the  disa- 
bility of  the  purchasers  to  convey 
to  others,  and  what  it  would  have 
been  worth  had  there  not  existed 
an  inchoate  right  of  dower.   Bris- 
bane v.  Pomeroy,  358. 

5.  In  an  action  for  damages  for  per- 
sonal  injuries  to  plaintiff  caused 
by  defendant's  negligence,  it  ap- 
peared from  the  evidence  that  the 
injuries  received  were  very  severe, 
consisting  of  external   lacerations 
and  serious  internal  injuries,  the 
results  of  which  were   to  confine 
plaintiff  to  her    bed    for  several 
months  before  she  was  able  to  walk 
about  her  room  ;   to  compel  her  to 
have  medical  attendance  for  sev- 
eral months  longer;  to  cause  her 
very  great   pain,  from  which  she 
had  not  been  free  at  any  time  since 
the  injuries,  and  from  which  she 
would  probably  suffer  for  her  life, 
she  being  about  35  years  of  age; 
to  render  her  incapable  of   per- 
forming   her  ordinary  household 
work,  or  of  walking  with  any  com- 
fort, or  of  sitting  for  any  length 
of  time  without  pain  ;   and  to  un- 
favorably affect  her  general  health 


and  strength,  by  producing  nerv- 
ousness; and  other  harmful  conse- 
quences. Held,  that  a  verdict  for 
plaintiff  for  $8,000  damages  should 
not  be  set  aside  as  excessive;  that 
although  the  verdict  of  the  jury 
for  plaintiff  upon  a  former  trial, 
judgment  upon  which  had  been 
reversed,  was  for  §4,500,  the  in- 
crease in  the  amount  did  not  of 
itself  indicate  that  the  subsequent 
jury  were  influenced  by  passion  or 
prejudice,  especially  as  there  was 
not  the  same  reasonable  certainty 
of  the  permanent  effects  of  the 
injuries  upon  the  first  trial  that 
there  was  upon  the  last  one;  and 
although  plaintiff's  earnings  at  the 
time  she  was  injured  were  but  $30 
per  month,  and  she  was,  at  the 
time  of  the  trial,  supporting  her- 
self by  letting  out  rooms  in  a  house 
hired  by  her.  Harold  v.  New 
York  Central  &c.  B.  B.  Co.,  378. 

See  CONVERSION. 
SALE,  1,  2. 

DEATH. 
See  BAIL. 

DECEIT. 
See  FRAUD. 

DEEDS. 

See  COVENANT. 

PARTY  WALL,  2. 

DEMAND. 
See  CONVERSION. 

DISMISSAL  OF  COMPLAINT. 
See  NEGLIGENCE.  14. 

DISTRICT  COURT. 

1.  The  Repealing  Act  of  1880  did 
not  deprive  the  district  courts  in 
the  City  of  New  York  of  their  juris- 
diction over  actions  upon  bastardy 
or  abandonment  bonds,  by  re- 
pealing the  provisions  of  section 
1  of  chapter  389  of  the  Laws  of 
1802  (see  L.  1880  c.  245  §  1.  subd. 
38),  which  conferred  such  juris- 
diction upon  those  courts;  since 
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the  Repealing  Act  must  be  re- 
garded as  taking  effect  after  sec- 
tion 3215  of  the  Code  of  Civil 
Procedure,  which  provided  (subd. 
8)  that,  district  courts  should  have 
jurisdiction  of  such  actions,  "in 
a  case  where  it  is  prescribed,  by 
a  special  statutory  provision,  that 
such  an  action  can  be  maintained 
in  a  district  court."  People  v. 
Fleisch,  39. 

2.  The  provisions  of   the  New  York 
City   Consolidation   Act   of    1882, 
allowing  in  certain  actions  in  Uie 
district  courts  of  that  city  a  veri- 
fied complaint  to  be  served,   and 
providing  that,   unless  a   verified 
answer  is  filed,  the  justice    must 
render  judgment  for  plaintiff  with- 
out putting  him  to  any  proof,  do 
not    deprive    those  courts  of   the 
power,  upon  default  of  a  defend- 
ant to  answer  such  a  complaint,  to 
adjourn  the  cause  for  the  purpose 
of  hearing  a  motion  to  vacate  an 
order  of  arrest.     Adler  v.  Kerner, 
61. 

3.  In    summary  proceedings  to  re- 
cover possession   of  real  property 
situated  in  the  City  of  New  York, 
brought  in  the  District  Court  for 
the  district  within  which  the  prop- 
erty is  situated,   jurisdiction  may 
be  acquired  by  such  District  Court, 
where  the   petition   is  filed    with 
and   the   precept    issued    by    the 
clerk  of  the  court,  under  section 
2239  of  the  Code  of   Civil  Proced- 
ure.     The    provision    of    section 
2238,   that  the    judge  or    justice 
must    issue    the  precept,   applies 
only  where  the  application  is  made 
1o  a  judge  or  other  officer,  as  au- 
thorized by  section  2234.     Sper- 
ling \.  Isaacs,  275. 

4.  The  principal  office  of  the  plaint- 
iff,  a   religious    corporation,    was 
its  treasurer's  office,  and  it   trans- 
acted most  of  its  business  there. 
Held,  that   an  action  brought   by 
it    was    properly   brought   in   the 
district  court  for  the   judicial   dis- 
trict  for   the   City  of   New  York 
within  which   such   office  was  sit- 
uated, although  its  church   edifice 
was  situated  in  a  different  judicial 
district.      St.    Michael's    P.     E. 
\Jhurch  v.  liehrentt,  548. 

See  APPEAL,  12. 
INTERPLEADER. 

bUMMAHY"  PUOCEEDINGS. 


DIVORCE. 

1.  In  an  action  for  divorce,  a  stipu- 
lation in  writing  was  entered  into 
between  the  parlies  that  the  right 
to  a  trial  by  jury   be  waived  and 
that  it  be  referred  to  a  referee  to 
take  proof  and  report.     Upon  this 
an  order  was   made   referring  the 
action  to  a  referee  to  take  proof 
of  the   facts   stated   in   the   com- 
plaint and  report,  with  his  opin- 
ion thereon;  and  also  to  take  proof 
of  the  service  of  the  summons  and 
complaint.   Subsequently,  defend- 
ant served  a  supplemental  answer, 
upon   a   stipulation    between    the 
attorneys  for  the  parties  that  such 
supplemental  answer  be  considered 
as    denied    by  the  reply  and   the 
issues  thus  raised  be  included  in 
the  order  of  reference  already  en- 
tered:   and  upon  this-  stipulation 
another   order    of    reference  was 
entered,  that  the  issues  raised   by 
the  supplemental  answer  and  reply 
b>;  tried  before  the  referee  in  like 
manner  as  if  included  in  the  origi- 
nal order  of  reference.    Held,  that 
as  the  intention  of  the  parties  was 
apparently  to  have  the  issues  tried 
privately  by  a  referee  instead  of  in 
open  court,  an  order  might  prop- 
erly be  made  amending  the  orders 
of  reference  so  that  the  action  and 
all   the   issues   therein   should   be 
referred    to    the    referee   to   hear 
and  determine  the  same  and  re- 
port thereon.     Bliss  \.  llliss,  481). 

2.  In  an  action  for  divorce  brought 
by  a  wife,   after  failure    by   the 
husband  to  answer  the  complaint, 
leave  to  answer  was  granted  him 
upon   terms   that  he   should   pay 
certain   referee's  fees  and  counsel 
fees   within   a   time  limited.     He 
served    an   answer,   but   failed  to 
pay  the  whole  of  the  fees  directed 
to  be  paid,  or  of   the  alimony  pre- 
viously granted  to  the  wife,  where- 
upon an  order  was  made  adjudging 
him  guilty  of  contempt   therefor. 
Held,  that  the  court  had  power  to 
strike   out   his  answer.  ,  Clark  v. 
Clark,  497. 

See  HUSBAND  AND  WIFE,  3-3, 

DOGS. 
See  ANIMALS. 
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DOWEK. 
See  DAMAGES.  4. 

DRAFTS. 
-See  BILLS  AND  NOTES,  1,  6. 

E 

EASEMENTS. 

See  NEW  YORK  CITY,  1,  2. 
PARTIES,  1. 
RAILWAYS,  7,  9. 

ESTOPPEL. 

See  lit  SB  AND  AND  WlFE.  2. 

LIVERY  STABLE  KEEPERS. 

EVIDENCE. 

1.  Where  the  testimony  of  a  plaint- 
iff in   his  own   behalf   is   contra- 
dicted, not  only  by  other  witnesses, 
but  also  by  his  own  writings,  made 
long  before   the   litigation  began, 
and  unexplained  by  him,  his   tes- 
timony should  he  disregarded ;  and 
a  judgment  in  his  favor  supported 
only  by   such   testimony  must  be 
reversed.     O'Brien  v.   McManus, 
37. 

2.  A  plaintiff  testifying  as  witness 
on  the  trial  of  an  action  may  prop- 
erly be  permitted  to  use  the  bill  of 
particulars  in  the  action  to  refresh 
his  memory  as  to  particular  items 
of  his  demand,  each  of  which  he 
recollects  apart  from  the  paper,  al- 
though the  bill  of  particulars  is 
not  in  evidence  and  is  not  an  ori- 
ginal memorandum  made  by  him- 
self.    Sander  v.  Edliny,  238. 

3.  Upon  the  question  of  the  value  of 
a   vessel  at   the   time  of  her  de- 
struction, a   witness,   who   was  a 
competent    general    expert  as  to 
the  value  of  such  property,  testi- 
fied that  he  had  examined  the  ves- 
sel  five  or  six   years   before,   but 
had  not  kept  himself  informed  as 
to  her  condition  and  value  during 
the  interval;    and   that   he  knew 
what  the  effect  of  ordinary  wear 
and  tear  would  be  upon  a  vessel 
in  the  course  of  that  time.    During 
that  interval  the  vessel  had  been 


repaired  at  an  outlay  of  from  $7,000 
to  $9,000.  Held,  that  he  was  not 
competent  as  an  expert  witness  to 
testify  as  to  her  value  at  the  time 
in  question.  Slocovichv.  Oriental 
Mutual  Ins.  Co.,  264. 

4.  Upon  the  same  question,  another 
witness  testified  that  he  had  been 
in  the  business  of  buying  and  sell- 
ing   ships,    both    as    owner    and 
broker,  for  ten  years  in  the  port 
of  New  York  and  for  the  preced- 
ing five  years  in  London,  during 
which  period  he  had  bought  and 
sold  several  hundred  vessels;  and 
although  he  had  not  gone  on  board 
the  vessel  in  question,  he  knew, 
from   the   books  of    records    and 
reports  used  in  his  business  giving 
the  standing  and  descriptions  of  all 
ships,   by   which   he    was  always 
guided  in  buying  and  selling,  what 
would  be  a  fair  market  value  of 
the   vessel   at  the    port    of    New 
York  at  the  time  of  her  destruction. 
Held,  that  he   was  competent  to 
testify  to  such  value  as  an  expert. 
16. 

5.  Where  evidence  offered  to  estab- 
lish an  affirmative  defense  is  not 
competent  for  that   purpose,  and 
is  therefore  excluded,  although  it 
would   be   admissible   by  way   of 
corroboration   upon   a  conflict  of 
evidence  afterwards  arising,  such 
exclusion  is  not  a  ground  for  re- 
versing a    judgment  against   the 
party  offering  the  evidence.    Ib. 

6.  A  question  asking  a  witness  to 
give,  according  to  his  understand- 
ing of  the  use  of  the  words  in  the 
business  of  insurance,  the  mean- 
ing of  the  words  "  port  risk,"  WHS 
objected  to  on  the  ground  that  the 
meaning  of  those,  words  had  been 
settled  by  the  Court  of  Appeals. 
Held,  that,   as  it  did   not   appear 
that  it  was  intended  to  show  that 
the    meaning    approved     by    the 
court  should  be  qualified   in   any 
respect,  the  question  was  properly 
excluded.     Ib. 

1.  The  rule  that  a  declaration  of  a 
grantor,  made  after  his  convey- 
ance, connot  be  given  in  evidence 
against  the  interests  of  a  third 
party  under  it,  applies  to  admis- 
sions by  assignors  in  an  assign- 
ment for  benefit  of  creditors,  of 
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fraudulent  acts  on  their  part  ten- 
ding to  vitiate  the  assignment. 
Beste  v.  Burger,  317. 

8.  In  an  action  upon  a  promissory 
note,  brought   by  the   administra- 
tors   of    the    payee     against    the 
maker,  the  latter  set  up  as  a  coun- 
terclaim a  note  made  by  plaintiff's 
intestate,   payable  to  defendant's 
order,    which   he   alleged   he  had 
received  from    the    deceased   for 
value.      Plaintiff's    reply    denied 
that  the  note  had  any  legal  incep- 
tion, and  alleged  that  it  was  one 
of  a  series  of  notes  given   to  de- 
fendant without  consideration  and 
for    his    accommodation.      There 
was  evidence  that  defendant,  who 
was  a    cousin    of    deceased,   had 
admitted  that  deceased  had  loaned 
him  his  .notes  from  time  to  time, 
that  they  had  been  discounted  by 
a  third  person,  and  promised   to 
see    that   person  and   settle   with 
him.  making  at  that  time  no  claim 
upon  the  note  pleaded  by  him  as  a 
counterclaim;  and  it  also  appeared 
that    when    deceased    made    that 
note  he  held  an   unpaid   note   of 
defendant  to  his  order  for  a  like 
amount  which  had   just  matured. 
Held,  that  this  was  evidence  suffi- 
cient to  sustain  a  finding  by  the 
jury  that  the  note  set  up  as  a 
counterclaim  was  not    given    for 
value.     Cohu  v.  Hudson,  334. 

9.  Under    the  reply,   all   the  notes 
given  by  either  party  were  admis- 
sible   in    evidence    to    show    the 
course    of    dealing    between     the 
parlies;  and  it  was  proper  to  in- 
struct   the  jury   that  they  could 
take  all  the  notes   into   considera- 
tion.    Ib. 

10.  Physicians  testifying  as  experts 
on  the  trial  of  an  action  for  dam- 
ages   for    personal    injuries  were 
asked  what  was  the  usual  effect  of 
a    certain     internal     injury,    and 
whether    it    usually  permanently 
affected   the  health  and  strength 
of  the  patient.     Held,  that  such 
questions  were  admissible.     Har- 
old v.  New  York  Central  <fcc.  K.  R. 
Co.,  378. 

11.  Although  a  party  to  an  action 
has,  as  a' condition  imposed  by  the 
court  upon  granting  a   favor  ac- 
cepti'd  by  him,  waived  the  benefit 
ut  a  contract  as  an  admission  of  a 


statement  or  settlement  of  an  ac- 
count, the  contract  may  still  be 
evidence  as  to  any  other  recitals 
contained  in  it  showing  the  rela- 
tions of  the  parties  ;  and,  with 
other  sufficient  evidence,  may  be 
submitted  to  the  jury  upon  the 
question  of  an  account  stated. 
McLean  v.  St.  Paid  <fe  Chicago  R. 
Co.,  446. 

12.  Evidence  of  a  lawyer  of  another 
state,  as  to  what,  in  the  opinion  of 
lawyers  there,  should  be  the  con- 
struction of  a  statute  of  that  state, 
is  not  admissible  where  the  lan- 
guage of  the  statute  is  plain  and 
there  is  no  decision  by  the  courls 
of  the  state  upon  the  point  in  con- 
troversy.    Hennessey  v.  Farrelly, 
468. 

13.  In  an  action  for  damages  for  the 
breaking  of  plaintiff's  arm,  alleg- 
ed to  have  been  caused  by  defend- 
ant's negligence,  a  physician   tes- 
tified   that  some   time   after    the 
injury  he  set  the  plaintiff's  arm. 
and    made   some   examination   of 
it     when    removing    the    splints. 
Held,  that  a  question  asking  him 
to   state,   from   his   knowledge  of 
the  case,   how    the    fracture   was 
caused,  was  properly  excluded,  as 
the  answer  would  have  been  noth- 
ing more  than  a  conjecture.  Fran- 
cis v.  New  York  Steam  Co.,  510. 

14.  At  the  trial  of  an  action,  testi- 
mony on  behalf  of  defendant  was 
admitted,  without  objection,  con- 
tradicting a  written  contract  relat- 
ing to  the  same  transaction,  which 
was  afterward   introduced  in  evi- 
dence.    Held,  that  it  was  error  to 
refuse  a  motion  subsequently  made 
by  plaintiff  to  strike  out  all  testi- 
mony at  variance  with  the  written 
agreement,  and  a  request  by  him 
for  an  instruction  to  the  jury  to 
disregard  such  evidence.   Jennings 
v.  Osborne,  518. 

15.  In  an  action  to  recover  damages 
for  a  personal  injury  suffered  by 
plaintiff  by  falling  down  an  eleva- 
tor shaft  on  the  premises  of  de- 
fendants, the  jury  were  instructed 
that  a  failure  to  comply  with  the 
provisions  of  the  law  of   1874  re- 
quiring openings  for  elevators  to 
be  protected  by  railings  and  trap 
doors,  was  prima  facie  evidence 
of  negligence.     Held,  that  this  s\  as 
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not  erroneous,  it  appearing  that 
the  portions  of  the  charge  iinme- 
diaft'ly  preceding  and  following 
fairly  submitted  the  question  to 
the  jury  and  protected  defendants' 
interests.  McRickard  v.  Flint, 
541. 

10.  Defendants  introduced  in  evi- 
dence diagrams  and  photographs 
of  the  premises  where  the  accident 
occurred.  Held,  that  testimony 
on  the  part  of  plaintiff,  as  to 
changes  made  in  the  premises  af- 
ter the  accident  and  before  the 
diagrams  and  photographs  were 
taken,  was  proper.  Ib. 

17.  A  question  to  a  witness  whether, 
if  a  certain  door  were  open  a  half 
circle  or  more,  or  a  little  less,  it 
was  possible  for  one  approaching 
the  doorway  from  a  certain  place, 
not  to  see  clearly  and  plainly  that 
there  was  an  elevator  shaft,  is  ob- 
jectionable, as  calling  for  an  opin- 
ion. Ib. 

See  ANIMALS,  2. 

APPEAL.  1,  2,  11. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  19. 

BENEVOLENT  ASSOCIA- 
TIONS, 1. 

CONVEKSION. 

INSURANCE,  8. 

LANDLORD  AND  TENANT, 
2,  6,  10. 

MASTEK  AND  SERVANT,  4. 

NEGLIGENCE,  1,  3,  6,  8, 
10-12,  16. 

PARTNERSHIP,  2. 

RAILWAYS,  8. 

WAREHOUSEMEN. 

WOKK  AND  LABOR. 

EXAMINATION. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  4. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  An  executor  is  not  liable  to  an 
undertaker  for  necessaries  fur- 
nished by  the  latter  for  the  fune- 
ral of  his  testator,  although  he 
may  have  assets  of  the  estate  suffi- 
cient to  pay  the  claim,  where  the 
funeral  was  ordered  by  and  the 
ci-t-dit  given  to  another  person. 
Lucas  v.  llessen,  347. 


2.  Plaintiff,  who   was   an  attorney, 
having  acquired  knowledge  of  an 
old  and   unclaimed   deposit   in    a 
savings  bank,  induced  the  defend- 
ant, one  of  the  next  of  kin  of  the 
depositor,  and    who    was    wholly 
irresponsible  and  insolvent,  to  pro- 
cure himself  to  be  appointed  ad- 
ministrator ;    and    an    agreement 
was  entered   into  between  them, 
by  which  plaintiff  was  to  receive 
half  of  the  fund  as  compensation 
for  disclosing  its  existence  and  for 
necessary  legal  services  in  secur- 
ing it.     Defendant,   however,   af- 
terwards   refused    to    collect  the 
money  or  to  make  the  payment  to 
plaintiff  agreed  upon.     Held,  that 
plaintiff  was  not  entitled,  upon  a 
complaint  alleging  these  facts,  and 
the   insolvency  of  defendant,  and 
that  he  refused  and  neglected  "  in 
fraud    of    plaintiff's     rights "    to 
take  or  receive  said  money  or  to 
pay  plaintiff,   to  recover  a  judg- 
ment   against  defendant  for  one 
half  of  the  fund  to  be  paid  out  of 
the  estate.     Murphy  v.  Banderet, 
385. 

3.  In  an  action  by  an  administratrix 
for  money  belonging  to  the  estate 
of  her  intestate,  collected  by  de- 
fendant as  agent,  plaintiff  intro- 
duced   in    evidence    an    account 
rendered  by  the  defendant,   suffi- 
cient, with  other  evidence  on  her 
part,  to  make  out  a  prima  facie 
case.      Held,   that    she    was    not 
bound  thereby  to  allow  to  defend- 
ant a  sum  charged  by  him  in  the 
account  for  services  in  closing  up 
the  estate,  it  not  being  a  lawful 
charge  against  her  in   her  repre- 
sentative capacity.     Kettleman  v. 
liradt,  529. 

4.  Defendant  claimed  title,  as  against 
the    administratrix,    through    an 
alleged  sale  by  t  lie  intestate  to  his 
son,  and  an  assignment  by  the  lat- 
ter to  defendant.      Held,   that  :\ 
charge  to  the  jury  that  the  claims 
of  title  of  the   respective   parties 
arose  from  a  common  source — from 
the  intestate — was  not  erroneous 
as  obscuring  the  case  so  as  to  leave 
the  jury  in  doubt  as  to  the  correct 
rule  to  follow.     Ib. 

See  ASSIGNMENT  FOR  BENEFIT 

OF  CKEDITORS,  13,  14. 
BILLS  AND  NOTES,  4. 
PARTIES,  1. 
PARTNERSHIP,  1. 
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EXPERTS. 

See  EVIDENCE,  3,  4,  10,  12,  13. 
RAILWAYS,  8. 

F 

FALSE  REPRESENTATIONS. 

See  CONVERSION. 
FBAUD. 

FEES. 

The  act  of  1884  (L.  1884  c.  279), 
giving  to  the  Board  of  Estimate 
und  Apportionment  of  the  City  of 
New  York  power  to  fix  certain 
fees  of  the  sheriff,  is  not  to  be 
construed  as  authorizing  that  board 
to  reduce  the  fees  of  the  sheriff  in 
office  at  the  time  of  its  passage; 
since,  so  construed,  the  act  would 
violate  the  constitutional  prohibi- 
tion against  local  bills  decreasing 
fees  of  public  officers  during  the 
term  for  which  such  officers  are 
elected  or  appointed  (Const,  art. 
3  §  18).  Davidson  v.  Mayor  &c. 
of  New  York,  252. 

See  ASSIGNMENT  FOK  BENEFIT 
OF  CREDITORS,  2,  :j,  8,  9, 
21,  22. 
BEFERENCE,  1. 

FORECLOSURE. 

After  a  sale  of  real  estate  under 
foreclosure  of  a  mortgage,  the 
purchaser  assigned  his  bid  tg  the 
plaintiff,  who  immediately  went 
into  and  remained  in  possession, 
paying  taxes  and  making  improve- 
ments of  considerable  value.  The 
title  being  defective,  the  delivery 
of  the  deed  was  delayed  until 
such  defects  could  be  removed ; 
and  when  the  title  was  perfected, 
and  plaintiff  sought  to  complete 
the  purchase,  defendant  claimed 
that  plaintiff  was  not  the  real 
purchaser,  but  only  a  mortgagee 
in  possession,  and  had  agreed, 
upon  receipt  of  the  amount  claimed 
and  interest  and  expenses  incurred, 
to  transfer  the  bid  to  defendant; 
and  that  plaintiff  should  account 
for  rents  and  profits,  and  surren- 
der the  premises  on  payment  of 
the  balance  due,  or  that  the  prem- 
ises should  be  sold.  All  the  par- 


ties appeared  to  have  acquiesced 
in  the  delay  after  the  sale;  and 
there  was  no  proof  of  any  fraud 
or  misrepresentation  in  reference 
to  the  sale,  nor  did  it  appear  that 
defendant  ever  offered  to  comply 
with  the  conditions  of  the  con- 
tract relied  upon.  Held,  that  the 
court  had  power  to  direct  the  ref- 
eree to  deliver  to  plaintiff  a  deed 
of  the  premises  on  payment  of 
his  fees  and  of  attorney's  fees 
which  were  a  lien  upon  the  judg- 
ment, and  that  lapse  of  time  was, 
under  the  circumstances,  no  objec- 
tion. Belter  v.  Lyon,  422. 

See  SPECIFIC  PERFORMANCE. 


FRAUD. 

1.  Assignees  under  a  general  assign- 
ment for  benefit  of  creditors  are 
not  properly  chargeable,  as  for  a 
loss  to  the  assigned  estate,  by 
reason  of  their  failure  to  prosecute 
an  action  for  alleged  false  and 
fraudulent  representations  made 
to  the  assignors  by  a  vendor  to 
them  of  certain  shares  of  stock, 
where  it  does  not  clearly  appear 
that  he  knew  such  representations 
to  be  false,  nor  that  they  were 
false  in  fact,  nor  that  there  was 
any  artifice  or  intent  to  deceive  the 
assignors  on  his  part,  nor  that  such 
representations  were  the  inducing 
cause  of  their  purchasing  the  stock ; 
and  where  it  is  not  shown  that  the 
assignees  were  ever  informed  of 
the  representations,  or  that  there 
were  any  facts  within  their  knowl- 
edge sufficient  to  put  them  on 
inquiry  as  to  the  circumstances 
of  the  purchase.  Matter  of  Gerry, 


2.  By  an  agreement  between  plaint- 
iff and  defendant,  who  were  co- 
partners, plaintiff  transferred  his 
share  of  certain  merchandise  be- 
longing to  the  partnership  to  de- 
fendant, and  it  was  provided  that 
defendant  should  transfer  such 
share  to  a  corporation  just  organ- 
ized, and  receive  therefor  its  stock 
to  such  an  amount  as  the  company 
and  defendant  should  agree  upon; 
that  such  stock  should  be  held  by 
defendant  in  his  own  name,  with 
full  power  to  vote  upon  it  and  use 
it  and  dispose  of  it  as  he  saw  fit. 
dividends  upon  it  received  by  hire 
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to  be  paid  by  liira  to  plaintiff;  that 
in  case  be  sold  the  stock  he  should 
pay  plaintiff  the  amount  received 
therefor;  that  he  might  at  any  time 
deliver  the  stock  to  plaintiff  in  full 
sell  lenient  of  all  claims  by  plaintiff 
therefor;  that  in  case  of  the  death 
of  defendant,  plaintiff  might  de- 
mand from  his  legal  representa- 
tives a  transfer  of  the  stock  within 
three  years  from  such  demand; 
and  it  was  also  provided  that 
plaintiff  accepted  the  foregoing 
agreements  in  full  payment  for  his 
transfer  of  his  interest  in  the 
merchandise.  In  an  action  to  have 
the  agreement  declared  void  for 
fraud  of  defendant,  plaintiff  al- 
leged that  he  was  induced  to  sign 
it  by  defendant's  representations 
that  the  corporation  was  to  have  a 
cash  capital  of  $250.000,  which 
defendant  denied.  It  appeared 
that  the  capital  of  the  corporation 
was  in  fact  formed  by  putting  in 
the  merchandise  of  the  firm,  and 
other  merchandise  of  another  firm 
to  a  larger  amount,  the  good  will 
of  both  firms,  and  patents  for  the 
manufacture  of  fancy  articles,  at 
valuations  aggregating  §230,000, 
with  $20,000  in  cash;  that  if  the 
capital  stock  of  8250,000  was  in 
fact  paid  in  in  cash,  such  payment 
was  formal,  and  the  intent  of  the 
parties  was  to  use  it  for  the  pur- 
chase of  the  property  described; 
that  defendant  appropriated  to 
himself  the  stock  received  for  the 
good  will  of  their  business;  and 
that  these  facts  were  concealed  by 
him  from  plaintiff.  Held,  that, 
under  the  circumstances,  it  was 
unconscionable  and  fraudulent  in 
defendant  to  withhold  any  mate- 
rial facts  from  his  co-partner,  and 
the  suppression  of  facts  so  mate- 
rial, even  if  there  were  no  inten- 
tion to  defraud  plaintiff,  was 
sufficient  ground  for  setting  aside 
the  transfer  from  plaintiff  to  de- 
fendant; that  plaintiff  did  not 
waive  his  right  to  rescind  by  con- 
tinuing, after  having  discovered 
the  truth  concerning  the  formation 
of  the  corporation,  to  receive  a 
salary  from  it  as  its  general  man- 
ager, which  position  had  been 
promised  him  about  the  time  of 
the  transfer,  as  an  inducement  to 
make  it;  nor  did  delay  by  him  for 
four  or  five  months  in  bringing  the 
action  amount  to  a  waiver,  since 
it  was  not  apparent  that  defendant 


was  prejudiced  or  plaintiff  bene- 
fited by  such  delay.  Hasberr/  v. 
McCarty,  415. 

See  ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  4,  16. 
DAMAGES,  4. 
IMPRISONED  DEBTORS. 


FRAUDULENT  CONVEYANCES. 

Real  estate,  the  individual  property 
of  a  member  of  a  co-partnership, 
was  conveyed  by  him,  for  a  nomi- 
nal consideration,  a  few  days  be- 
fore a  general  assignment  by  the 
co-partners  of  their  co-partnership 
property  for  the  benefit  of  their 
creditors  ;  and  after  the  assign- 
ment, the  grantor  and  grantee  exe- 
cuted a  mortgage  of  the  real  estate 
to  secure  the  payment  of  indi- 
vidual debts  of  the  grantor  to  the 
mortgagee  and  to  several  other 
creditors.  Held,  in  a  creditor's 
action,  founded  on  a  judgment 
against  the  co-partners  recovered 
subsequent  to  their  assignment, 
and  brought  to  set  aside  the  deeds 
and  mortgage  of  the  real  estate, 
that  even  if  the  deeds  were  fraudu- 
lent and  void,  the  mortgage  might 
still  be  valid,  within  the  exception 
in  the  Statute  of  Frauds  pro- 
tecting purchasers  in  good  faiih 
and  for  a  valuable  consideration, 
as  the  pre-existing  indebtedness 
constituted  a  valuable  considera- 
tion within  the  meaning  of  the 
statute  ;  and  that  the  mortgage 
was  not  assailable  on  the  ground 
th:tt  it  contained  a  provision  that 
the  overplus,  if  any,  should  be  ren- 
dered unto  the  mortgagors  ;  nor 
on  the  ground  that  it  created  a 
trust,  within  the  meaning  of  the 
statute  declaring  conveyances,  &c. , 
in  trust  for  the  use  of  the  person 
making  the  same,  void  as  against 
creditors;  nor  because  the  formali- 
ties of  the  statute  relating  to  gen- 
eral assignments  had  not  been 
complied  with.  Royer  Wheel  Co. 
v.  Frost,  233. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  4. 

FREIGHT. 
See  PRINCIPAL  AND  AGENT,  3. 
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GUARANTY. 

Defendant  and  others,  officers  of  the 
M.  P.  Life  Assurance  Society, 
wrote  to  certain  trustees  of  the 
W.  &  O.  Life  Insurance  Compa- 
ny, a  letter,  proposing,  as  the 
result  of  negotiations  for  the  con- 
solidation of  the  business  of  the 
two  companies,  the  purchase  of 
the  whole  of  the  capital  stock  of 
theW.  &  0-  Company  by  the  M. 
P.  Company,  in  which,  after  stat- 
ing the  methods  of  accomplishing 
and  the  purposes  of  the  proposed 
consolidation,  they  said:  "It  need 
hardly  be  said,  but  for  greater 
clearness  we  do  say,  and  thereto 
pledge  ourselves,  that  the  contract 
obligations  entered  into  by  the  W. 
&  O.  Company  with  its  policy 
holders  and  others,  of  every  name 
and  nature,  will  be  rigorously  ful- 
filled to  the  same  extent  and  in  the 
same  manner  as  if  no  change  such 
as  is  contemplated  should  take 
place."  And  at  the  end  of  the 
letter,  in  a  distinct  instrument 
signed  by  them,  they  wrote  :  "  We 
hereby  individually  and  collec- 
tively guarantee  the  fulfillment  of 
the  agreement  in  the  foregoing  let- 
ter." The  W.  &  O.  Company  hav- 
ing appointed  a  special  commit- 
tee to  consider  and  report  upon  the 
proposed  fusion,  another  letter 
was  addressed  to  such  committee 
by  the  M.  P.  Company  signed  by 
defendant  and  another  as  officers 
of  the  latter,  in  which,  referring 
to  their  previous  communication 
as  containing  a  formal  agreement 
to  abide  by  the  contract  obligations 
of  the  VV.  &  O.  Company  already 
existing,  they  said  further:  "  We 
repeat  that  pledge  here,  and  add, 
that  in  our  understanding,  item- 
braces  agreements  with  agents  and 
others,  as  well  as  policy-holders." 
The  proposition  thus  made  was 
accepted  by  the  W.  &  O.  Company 
and  was  carried  out.  The  W.  & 
O.  Company  \v;is  solvent  at  the 
time;  and  soon  afterwards,  in  con- 
sideration of  the  payment  by  it  of 
a  large  amount  of  money,  the  M. 
P.  Company  agreed  to  assume  all 
its  liabilities.  Nearly  six  years  af- 
terwards, both  companies  were 
dissolved,  and  at  that  time  the 
assets  of  the  W.  &  O.  Company 
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were  insufficient  to  re-insure  its 
outstanding  risks,  there  being  a 
large  deficiency.  Held,  that  the 
owners  of  a  paid  up  endowment 
policy  of  the  W.  &  O.  Company 
which  became  due  after  the  disso- 
lution, and  upon  which  they  had 
received  dividends  on  the  settling 
up  of  the  affairs  of  that  company, 
were  not  entitled  to  recover  from 
the  defendant,  upon  the  guaranty 
signed  by  him  with  others,  as  above 
mentioned,  the  amount  remaining 
due  upon  the  policy  after  deduct- 
ing the  payments  received.  The 
guaranty  signed  by  defendant 
amounted  to  nothing  more  than 
•  an  assurance  to  the  trustees  who 
were  to  obtain  the  stock  required, 
and  to  the  special  committee  to 
whom  the  matter  was  referred, 
that  the  new  trustees  who  were  to 
be  appointed,  and  who  were  to 
have  thereafter  the  control  of  the 
W.  &  O.  Company's  affairs,  would, 
in  conducting  its  affairs  thereaf- 
ter, recognize  and  fulfill  all  its  pre- 
existing contract,  obligations, 
whether  to  policy  holders  or  to 
others;  and  did  not  bind  the  sign- 
ers, unqualifiedly  and  absolutely, 
under  all  circumstances,  to  pay  all 
the  policy  holders  of  the  W.  &  O. 
Company  when  their  policies  be- 
came due,  or  what  might  remain 
due  upon  them  if  the  company 
should  thereafter  become  insolvent 
and  be  unable  to  pay  them.  Wise 
v.  Morgan,  402. 

II 
HUSBAND  AND  WIFE. 

1.  The   Married  Women's   Acts   of 
this  state  have  not  taken  away  the 
husband's  estate  by  the  cnrtesy  in 
the  real  property  of  his  wife  which 
remains  at  her  death  undisposed 
of  and   nnbequeathed  ;  and  sum- 
mary proceedings  for  the  recovery 
of    such  property  from   a  tenant 
under  a  lease  by  a  married  woman 
in  her  lifetime  may  be  maintained 
by  her  husband  as  tenant  by  the 
eurtesy  after  her  decease.     Mack 
v.  Koch,  103. 

2.  Before  a  mortgage  of  real  prop- 
erty, executed  by  the  owner  of  the 
fee  and  his  wife,  had  been  recorded, 
they  executed  a  deed  of  the  mort- 
gaged properly  to  a  third  person, 
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•who  immediately  re-conveyed  it  to 
the  wife.  Upon  a  subsequent  as- 
signment of  the  mortga.ee,  before 
the  deed  to  the  wife  was  recorded, 
the  husband  executed  and  deliver- 
ed to  the  assignees  a  certificate 
that  the  mortgage  was  valid,  and 
that  there  was  no  legal  or  equita- 
ble defense  against  it.  Held,  that 
the  certificate  of  the  husband  was 
binding  upon  the  wife,  and  oper- 
ated to  estop  her,  as  a  purchaser 
of  the  property,  from  any  defense 
she  might  have  as  such  against  the 
validity  of  tbe  mortgage,  she  hav- 
ing been  a  party  to  it  and  having 
had  knowledge  of  it  at  the  time 
she  derived  title,  and  there  being 
no  proof  that  the  deed  to  her  was 
delivered  prior  to  the  date  of  its 
record,  which  was  subsequent  to 
the  date  of  the  certificate.  Purdy 
v.  Coar,  449. 

3.  By  an  agreement  for  separation 
of  husband  and  wife,  which  recit- 
ed that  it  was  made  between  the 
husband  and  wife,  as  principals, 
and  plaintiff  and  another  person 
named,  as  sureties,  the  husband 
covenanted  to  and  with  the  wife 
and  plaintiff,  among  other  things, 
to  pay  to  plaintiff,  for  the  support 
and  maintenance  of  the  wife  and 
children,  a  certain  yearly  sum;  and 
plaintiff  covenanted  that  he  Would 
indemnify  the  husband  against  all 
debts  of  the  wife,  then  existing  or 
thereafter   contracted ;    and    the 
other  person  named  as  surety  cov- 
enanted that  the  husband  should 
perform  all  of  the  conditions  on 
his  part,  and  particularly  that  he 
should  pay  the  sum  of  money  men- 
tioned.   Held,  that  the  agreement 
was  valid,  and  constituted  plaintiff 
a  trustee  of  an  express  trust,  enti- 
tled to  sue  in  his  own  name  for  a 
pavment    under    the    agreement. 
Clark  v.  Fosdick,  500. 

4.  The  complaint  in  such  an  action 
need  not  set  fortli  facts  showing 
the  existence  of    grounds    for    a 
limited  divorce;    allegations  that 
the  parties,  immediately  after  the 
execution  of  the  agreement,  acted 
upon  it,  and  have  since  continued 
to  do  so,  are  sufficient.     Ib.     . 

5.  Such  an  agreement  is  not  annulled 
by  a  decree  of  divorce  obtained  by 
the  wife  in  another  state  for  cause 


existing  prior  to  the  execution  of 
the  agreement.     76. 

See  BENEVOLENT       ASSOCIA- 
TIONS, 5. 
DAMAGES,  4. 
IMPRISONED  DEBTORS. 


IMPRISONED  DEBTORS. 

Discharge  from  imprisonment  should 
not  be  granted  to  a  debtor  who, 
having  money  obtained  by  him  by 
false  pretenses,  has  spent  it  in 
maintaining  himself  and  family, 
knowing  that  the  person  from 
whom  he  so  obtained  it  must  lose 
it;  or  who,  having  acquired  money 
subsequent  to  incurring  the  liabil- 
ity on  a  judgment  for  which  he  is 
imprisoned,  invests  such  money  in 
real  property  in  the  name  of 
his  wife,  even  though  his  pur- 
pose in  so  doing  is  to  reimburse 
her  for  money  of  hers  received  by 
him  years  before  and  taken  and 
used  by  him  as  his  own  without 
objection  on  her  part.  Matter  of 
Lowell,  306. 

INFANTS. 

In  an  action  to  recover  a  chattel 
claimed  by  plaintiff  under  an 
agreement  with  defendant,  an  in- 
fant, an  answer  pleading  infancy 
as  a  defense  is  an  election  by  de- 
fendant to  avoid  the  agreement  on 
the  ground  of  infancy.  Pakas  v. 
Hacy,  227. 

INJUNCTION. 
See  NEW  YORK  CITY,  3. 
INSANITY. 

See     BENEVOLENT     ASSOCIA- 
TIONS. 

INSURANCE. 

1.  Policies  of  life  insurance  upon  a 
len-year  dividend  system  provided 
that  all  surplus  or  profits  derived 
from  such  policies  on  tbat  system 
as  should  cease  to  be  in  force  be- 
fore the  completion  of  their  respec- 
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live  ten-year  dividend  periods 
should  be  apportioned  equitably 
among  such  policies  of  the  same 
class  as  should  complete  their  ten- 
year  dividend  periods;  and  that 
the  ten-year  dividend,  when  m;ide, 
should  be  applied  to  the  purchase 
of  an  annuity  bond,  or,  at  the  re- 
quest of  the  assured,  the  value  of 
such  bond  should  be  paid  to  him 
in  cash.  Held,  that  a  holder  of 
such  a  policy  could  not,  upon  the 
expiration  of  the  ten-year  dividend 
period,  compel  an  accounting  by 
the  insurance  company  to  ascer- 
tain the  amount  of  the  annuity 
bond  to  which  he  was  entitled. 
The  relation  between  the  parties 
was  not  of  a  fiduciary  character, 
such  as  would  sustain  an  action 
for  an  accounting,  but  rested  in 
contract;  under  the  contract  it  was 
for  the  company  to  determine  the 
surplus  and  make  the  apportion- 
ment, and  the  assured  had  no 
right,  as  a  creditor,  to  an  account, 
since  the  relation  of  debtor  and 
creditor  did  not  exist  until  after 
the  settling  of  the  account  and 
llie  declaration  of  a  dividend;  and 
having  no  right  to  interfere  in  the 
account,  he  was  not  entitled  to 
invoke  the  exercise  of  equitable 
jurisdiction  merely  because  a  com- 
plicated account  was  necessary  to 
ascertain  and  apportion  the  sur- 
plus. Uhlmann  \.  New  York 
Life  Ins.  Co.,  47. 

2.  Although   a  policy  of  insurance 
obtained   by   a   person    upon    his 
own  life,  payable  at  his  death,  ex- 
pressly declares  the  insurance  to 
he  in  trust  for  his  children  named 
therein,  if  he  himself  keeps  the 
policy  entirely  in  his  own  posses- 
sion and  alone  pays  the  premiums 
upon  it,  he  may,  with  the  assent  ot 
the  insurer,  surrender  the  policy, 
and  in  consideration  of  such  sur- 
render, accept  a  new  policy  paya- 
ble to  a  different  beneficiary.    Gar- 
ner v.  Ger 'mania  Life  Ins.  Co.,  'J55. 

3.  In  an  action  upon  a  policy  of 
marine  insurance,  it  appeared  that 
plaintiffs  were  the  agents  for  the 
ship  insured;  that  one  of  the  plaint- 
iffs had   purchased   the  ship    for 
$10,000  and  had  subsequently  trans- 
ferred her  to  a  British  subject,  whc 
in  return,  as  owner,  gave  to  him  a 
mortgage  on  the.  ship  for  §11,000, 
which  amount,   the   mortgage  re- 
cited, was  due   to  him  from   the 


mortgagor;  and  the  mortgagor  also 
gave  him  a  power  of  attorney. 
No  money  was  in  fact  paid,  and 
plaintiffs  retained  the  possession 
and  use  of  the  vessel,  the  whole, 
transaction  being  a  matter  of  form 
to  enable  plaintiffs,  while  retain- 
ing all  the  ad  vantages  of  ownership, 
to  run  the  ship  as  a  British  vessel. 
Held,  that  plaintiffs  had  an  insnr- 
able  interest  in  the  vessel  to  the 
amount  of  the  mortgage.  Sloco- 
mch  v.  Oriental  Mutual  Ins.  Co., 
264. 

4.  The  answer  in  the  action  set  up 
as  defenses  that  the  vessel  was  not 
destroyed  by  any  of  the  perils  in- 
sured against;  that  she  was  set  on 
fire  by  the  master  at  the  instigation 
of  and  in  collusion  with  plaintiffs; 
and  that  there  was  a  fraudulent 
over-valuation  of  the  loss.  The 
motive  for  the  intentional  destruc- 
tion of  the  ship,  as  assumed  by 
defendant,  depended  upon  the  al- 
leged facts  that  the  master  had  au 
interest  in  her  and  that  the  insur- 
ance was  greatly  in  excess  of  her 
value;  but  the  evidence  as  to  these, 
facts  was  conflicting,  and  the  proof 
in  regard  to  the  circumstances  of 
the  fire  left  its  cause  unexplained. 
Held,  that  a  presumption  that  a 
criminal  act  was  done  in  setting 
tire  to  the  vessel,  although  there 
was  an  opportunity  for  doing  it, 
ought  not  to  prevail  over  other 
presumptions  adequate  to  account 
for  the  vessel  taking  fire;  and  that 
a  finding  by  the  jury  for  the 
plaintiffs  should,  under  the  cir- 
cumstances, be  sustained  upon  ap- 
peal. 1 1 '>. 

">.  Upon  the  question  of  the  value 
of  the  vessel  at  the  time  of  her 
destruction,  a  witness,  who  was  a 
competent  general  expert  as  to  the 
value  of  such  property,  testified 
that  he  had  examined  the  vessel 
five  or  six  years  before,  but  had 
not  kept  himself  informed  as  to 
her  condition  and  value  during  tin- 
interval  ;  and  that  he.  knew  what 
the  effect  of  ordinary  wear  and 
tear  would  be  upon  a  vessel  in  the 
course  of  that  time.  During  that 
interval  the  vessel  had  been  repair- 
ed at.  an  outlay  of  from  $7,000  to 
$9,000.  Held,  that  he  was  not 
competent  as  an  expert  witness  to 
testify  as  to  her  value  at  the  time 
in  question.  Ib. 
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6.  Upon  the  same  question,  another 
witness  testified  that  he  had  been 
in  the  business  of  buying  and  sell- 
ins;  ships,  both  as  owner  and  bro- 
ker, for  ten  years  in  the  port  of 
New  York  and  for  the  preceding 
live  years  in  London,  during  which 
period  he  had  bought  and  sold  sev- 
eral hundred  vessels;  and  although 
he  had  not  gone  on  board  the  ves- 
sel in  question,  he  knew,  from  the 
hooks  of  records  and  reports  used 
in  his  business  giving  the  standing 
and  descriptions  of  all  ships,  by 
which  he  was  always  guided  in 
buying  and  selling,  what  would  be 
a  fair  market  value  of  the  vessel 
at  the  port  of  New  York  at  the 
time  of  her  destruction.  Held, 
that  he  was  competent  to  testify  to 
such  value  as  an  expert.  Ib. 

7.  A  question   asking  a  witness   to 
give,  according  to  his  understand- 
ing of  the  use  of  the  words  in  the 
business  of  insurance,  the  mean- 
ing of  the  words  "  port  risk,"  was 
objected  to  on  the  ground  that  the 
meaning  of  those  words  had  been 
settled  by  the  Court  of  Appeals. 
Held,  that,  as  it  did   not  appeal- 
that  it  was  intended  to  show  that 
the  meaning  approved  by  the  court 
should  be  qualified  in  any  respect, 
the  question  was  properly  exclud- 
ed.    Ib. 

8.  The  complaint  in  an  action  upon 
a  policy  of  marine  insurance  upon 
a  vessel  alleged  that  the  vessel  was 
burned  and  partially  destroyed  by 
perils  insured  against;  and  a  copy 
of  the  policy  was  annexed   to  and 
made 'a  part  of  the  complaint,  from 
which  it  appeared    that   fire   was 
one  of  the  perils  enumerated.   The 
answer,  after  denying  the  allega- 
tions   of    the    complaint,    alleged 
that    "the  ship  was   burned  and 

destroyed  by  fire,  by  and  through 
the  act  and  negligence  of  the 
owners  thereof,  and  of  the  plaint- 
iffs, and  with  and  by  their  knowl- 
edge, procurement  and  assent." 
Held,  that  this  was  setting  up  an 
affirmative  defense,  the  burden  of 
proving  which  was  upon  defend- 
ant. Ib. 

See  GUARANTY. 

INTEREST. 

See  BrLi.8  AND  NOTES,  3. 
COUPONS. 


INTERPLEADER. 

Where  an  interpleader  is  ordered  in 
a  district  court  in  the  City  of  New 
York,  the  order  should  require  the 
party  brought  in  by  the  inter- 
pleader to  appear  and  answer  a 
complaint  served  upon  him  with 
the  order,  in  the  same  time  that  a 
defendant  is  required  to  answer 
a  summons,  and  should  provide 
that  the  money  in  court  shall  be 
paid  to  the  plaintiff  in  case  of  his 
failure  to  appear  and  answer.  If 
the  party  appear  and  answer,  the 
issue  raised  may  be  tried  by  the 
court,  unless  a  jury  be  demanded 
at  the  joinder  of  issue.  Upon  the 
entry  of  a  judgment,  the  money 
must  be  paid  to  the  prevailing 
party,  unless  an  undertaking  suffi- 
cient to  stay  proceedings  be  given, 
and  costs  should  be  awarded 
against  the  losing  party.  McElroy 
v.  Baer,  442. 


JUDGMENT. 

1.  The  act  of  1882  (L.   1882  p.  417 
§  1701),  providing  that  only  a  per- 
son who  shall  have  first  obtained 
a  judgment  against  a  City  Marshal 
for  official  misconduct  may  move 
for  leave  to  prosecute  his  official 
bond,  contemplates  a  lawful  and 
valid  judgment  ;  and  such  leave 
may  be  refused  in  case  of  a  judg- 
ment not  authorized  by  law,  as,  a 
judgment  for  costs  upon  an  inter- 
locutory order.  Matter  of  Brasier, 
245. 

2.  Costs  upon  an  appeal  from  an  or- 
der denying  a  motion  to  vacate  a 
judgment  for  an   alleged   irregu- 
larity are  motion  costs,  within  the 
meaning  of  section  779  of  the  Code 
of  Civil  Procedure,  and  are  to  be 
collected  as  other  motion  costs  are 
collected.     The  entry  of   a  judg- 
ment for  such  costs  is  not  author- 
ized.    Ib. 

See  APPEAL,  4,  7. 

ASSIGNMENT  FOR  BENEFIT 

OF    CREDITORS,  23. 
COSTS,  7. 
DISTRICT  COURT,  2. 

JURISDICTION. 

The  fact  that  the  complaint  in  an 
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action  in  a  superior  city  court 
contains  averments  showing  want 
of  jurisdiction  of  the  court  over 
the  parties  does  not  justify  the 
court  in  refusing  to  proceed  with 
the  case  if  defendant  appears  and 
fails  to  plead  the  want  of  jurisdic- 
tion. McLeanv.  St.  Paul  &  Chi- 
cago E.  Co.,  446. 

See  APPEAL,  12. 

DlSTKICT  COUBT. 

JURY. 

See  Tui  A  I,. 

WOKK  AND  LABOR. 


LANDLORD  AND  TENANT. 

1.  An  agreement  for  the   hiring  of 
re;il  property  from  July  to  May  1st 
of  the  following  year  at  a  certain 
rent,  and  for  a  year  thereafter  at 
an  increased  rent,  constitutes  but 
a  single  agreement,  for  a  hiring  for 
more  than  one  year,  and  is  there- 
fore,   if  not  in  writing,  void   un- 
der the,  Statute  of  Frauds.     Holz- 
derber  v.  Forrestal,  34. 

2.  A  lease  of  a  house  and  lot,  pro- 
viding that  the  building  was  to  be 
used  for  school  purposes,  contain- 
ed a  covenant  by  the  lessee  at  the 
expiration  of  the  term  to  quit  and 
surrender  the  premises  in  as  good 
slate  and  condition  as  reasonable 
use  and  wear   thereof  would  per- 
mit, damages  by  the  elements  ex- 
cepted,   and   a  covenant  to  leave 
the  premises  at  the  expiration  of 
the  term  in  the  same  condition  as 
they  were  at  the  execution  of  the 
lease,    reasonable    use    and   wear 
thereof  as    a    public   school    and 
damages  by  the  elements  excepted ; 
a  covenant   in   the   printed   form 
used  for  the  lease,  that  the  lessee 
should  not  make  any  alterations  in 
the  premises,  was  struck  out.    The 
lessee  altered  the  premises  for  use 
as  a  public  school,  and  they  con- 
tinued so  altered  at  the  expiration 
of  the  term,  and  at  the  beginning 
and  expiration  of  each  of  the  terms 
of  three,  subsequent  leases  of  the 
premises  made  between  the,  parties, 
each  beginning  at  the  expiration 
of  the  preceding  term,   aud  each 


lease  in  form  like  the  first  and 
containing  similar  covenants. 
Held,  that  the  lessor  could  not 
recover  for  a  breach  of  the  cove- 
nants mentioned  in  the  first  lease, 
upon  proof  merely  of  the  above 
facts  and  of  dilapidation  of  the 
premises  at  the  expiration  of  the 
last  lease,  without  proof  of  their 
condition  at  the  expiration  of  the 
first  lease.  McGregor  v.  Board 
of  Education  of  New  York,  195. 

3.  It  seems,  that  the  lessee  was  not 
bound,  under  the  special  covenant 
in  the  first   lease,   to   restore  the 
premises  to  their  original  form  by 
again  altering  them  from  a  school- 
house  to  a  private  residence.    Ib. 

4.  In  an  action  by  an  assignee  of  a 
lease  to  recover  an  installment  of 
rent  due  under  the  lease  before  the 
assignment,  defendant  cannot  in- 
terpose as  a  defense   an    alleged 
merger  by  reason  of  the  assign- 
ment which    Avas   available  as  a 
defense  to  a  prior  action  for  ear- 
lier installments  of  rent  under  the 
same  lease,   in  which  action  the 
assignee  was  substituted  as  plaint- 
iff, but  in  which  such  defense  was 
not    set  up,  and  defendant    per- 
mitted   a    recovery    by    plaintiff. 
Townsend  v.  Read,  198. 

5.  The  right  to  recover  under  a  sub- 
lease, rent    due    and    payable  in 
advance  on  a  certain   day,  is  not 
affected    by  a   technical    merger, 
during  the  portion  of  the  term  for 
which  such  rent  is  payable,  of  the 
estate  of  the   landlord   named   in 
the  lease  in  that  of  the  landlord  in 
chief.     Ib. 

6.  A  lease  of  certain  premises  for  a 
term  of  one  year  at  a  fixed  rent, 
contained  a  covenant  by  the  less- 
ees "  to  pay  the  rent  for  said  term, 
and  also  for  such  further  time"  as 
they  might  hold  the  same.    At  the 
time  of  the  execution  of  the  lease, 
the  premises  were  occupied  by  the 
lessees  as  a  United  States  bonded 
warehouse,  and  continued  to  be  so 
used  by  them   during   the   term ; 
the  bonded  goods  contained  in  the 
warehouse   being  under  the  con- 
trol of  the  United  States  and  not 
removable    without    the    consent 
of  the  collector  of  the  port  and  the 
owner  of    the  goods;    by  reason 
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whereof  the  lessees  were,  unahle 
to  have  the  bonded  goods  stored 
in  the  warehouse  removed  until 
nearly  two  months  after  the  expir- 
ation of  the  term.  Before  the  ex- 
piration of  the  term,  however,  the 
lessees  gave  notice  to  the  lessors 
that  they  should  surrender  the 
premises  in  consequence  of  their 
untenantable  condition,  to  which, 
the  lessors  said,  they  would  urge 
no  objection ;  and  when  the  bonded 
goods  were  removed  and  trie  gov- 
ernment locks  taken  off,  the  less- 
ees pnt  padlocks  on  the  doors,  the 
keys  of  which  they  left  at  a  place 
previously  designated  for  that  pur- 
pose by  the  lessors.  Held,  that 
the  finding  of  a  jury,  upon  this  j 
state  of  facts,  that  there  was  not  a  • 
holding  over  by  the  lessees  after  i 
the  expiration  of  the  term  without  j 
the  consent  of  the  landlord,  such  j 
as  to  make  them  liable  for  the 
rent  for  the  following  year,  should 
be  sustained.  Pickett  v.  Bartlett, 
229. 

7.  A  tenant  of  certain  premises   in 
the  City  of  New  York,   under  a 
lease  for  the  term  of  one  year,  be- 
ginning in  September,  1882,  con- 
tinued    in    possession    after    the 
expiration  of  the  term,  and,  while 
so  holding  over,  in  February,  1884. 
made  an  oral  agreement  with  the 
landlord,  hiring  the  premises  for  j 
the  term  of  a  year  to  begin  on  the  | 
first  day  of  May  following.     Held, 
that  although  the  new  agreement 
operated    as    a   surrender   or    re- 
lease, after  the  first  of  May,  188-1, 
of  a  yearly  tenancy,  for  a  term 
extending  until  September,   1884, 
during  which  the  tenant  was  en- 
titled to  occupy  the  premises  by 
reason  of  holding  over  under  the 
pre-existing    tenancy,    such    new 
agreement  was  not  to  be  construed 
as  a   lease   from  the  time  it  was 
entered  into,  and  therefore   void, 
as  a  lease  for   a    term    exceeding 
one  year,  because  not  in  writing. 
Jiathan  v.  Stern,  390. 

8.  In  an  action  for    rent  the  com- 
plaint alleged  the  execution   of  a 
written    lease    between    plaintiffs 
and  defendant,  a  covenant  by  de- 
fendant therein  to  pay   the  rent, 
performance    of     the    conditions 
thereof    by    plaintiffs,    and    non- 
payment of  the  rent  by  defendant. 
The  answer  admitted  the  execu- 


tion of  the  lease,  and  stated  that 
defendant  had  no  knowledge  or 
information  sufficient  to  form  a 
belief  as  to  the  terms  or  conditions 
thereof,  or  whether  he  covenanted 
to  pay  the  rent  reserved  therein, 
or  as  to  the  performance  by  plaint- 
iffs of  the  conditions  thereof  ;  and 
denied  that  the  rent  claimed  was 
ever  demanded.  Held,  that  the 
answer  was  frivolous.  Collis  v. 
Alburtis,  425. 

9.  During  the  term  of  a  lease  of  real 
property  at  a  monthly  rental,  the 
lessee  made  a  lease  of  the  prem- 
ises for  the  unexpired  term  of  the 
original  lease  at  an  advanced  ren- 
tal, and  subsequently  assigned  all 
right,  title  and  interest  under  such 
sub-lease  to  the  landlord  in  chief. 
Held,  that  the  assignment  did  not 
constitute  a  merger  of  the  title, 
such  as  to  bar  a  recovery  by  the 
landlord  in  chief  against  sureties 
upon  the  original  lease   for  rent 
subsequently    accruing    under   it. 
Hamilton  v.  Read,  436. 

10.  At  the  trial  of  an  action  for  rent, 
against  the   lessees   of  part  of  a 
building,  there  was  evidence  that 
the  plumbing  work  in  another  part 
of  the  building,  which  defendants 
were  not  bound  to  keep  in  repair, 
was  in  a  bad  condition,  causing  an 
overflow  on  defendants'  premises, 
and  an  offensive  and  at  times  an 
unbearable    smell,     without    any 
fault    or    neglect    of    defendants. 
Held,  that  this  was  sufficient  to  be 
submitted  to  the  jury  on  the  ques- 
tion whether  the  premises  became 
untenantable  and  unfit  for  occu- 
pancy, within  chapter  355  of  the 
Laws   of    18(iO;   and   that  it   \vas 
error  to  exclude  evidence  of  the 
effect    of    the    condition    of   the 
premises  on  defendants'  employes 
there.    St.  Michael's  P.  E.  Churcli 
v.  Behrens,  548. 

11.  Under  the  provisions  of  the  act 
of    1860    (L.    1860    c.    345),    that 
where  a  demised    building    shall 
"  be  destroyed,  or  be  so  injured 
by  the  elements,  or  any  other  cause, 
as   to   be   untenantable  and  unfit 
for  occupancy,"  the  lessee  "shall 
not  be  liable  or  bound  to  pay  rent 
to  the  lessor,"  it  is  only  on  con- 
dition that  the  building  is  actually 
destroyed  or  injured,  so  as  to  make 
it   unfit   for  occupancy,    that   thu 
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lessee  is  released  from  Hie  obliga- 
tion of  the  lease.  Mere  fears  of 
such  destruction  or  injury,  caused 
by  noises  and  shaking  of  the  build- 
ing, and  by  statements  of  the  lessor 
in  endeavoring  to  account  therefor, 
are  not  sufficient.  Tulliuuu  v. 
Gashweiler,  555. 

See  ACTION,  3. 

NEGLIGENCE,  14. 
SUMMARY  PROCEEDINGS. 

LIBEL. 

1.  Defendants  published  concerning 
plaintiff,  a  discharged  superinten- 
dent of   the   factory   of    a    piano 
company,   as    the  grounds  of  his 
discharge,    a    statement    that    he 
was  unfilled  for  the  position,  was 
continually     inventing    new     im- 
provements, all    of    which,    from 
their  impracticability,  proved  utter 
failures,  on  which  he  expended  an 
immense   amount  of  money,  was 
neglectful  of  duty,  and  the  factory 
was  very  badly  managed,  "besides 
which,   constant   reports   were   in 
circulation  to  the  effect   that   all 
the  materials  sent  to  the  factory 
were  not  used  in  the  construction 
of  their  pianos."     Held,  that  the 
publication   was  libellous  per  se, 
as  charging   embezzlement  under 
the  siatutes  then  in  force  (2  K.  S. 
<>7S  §  59),  and  as  holding  plaintiff 
up  to  contempt,    and   tending   to 
degrade  him  in  the  opinion  of  the 
community.     Manner  v.  Simpson, 
156. 

2.  An  averment  in  the  complaint  in 
an   action    for    such   publication, 
that  defendants  intended  to  charge 
plaintiff  with  embezzlement,  was 
nol  necessary,  as  the  words  used, 
giving  them  their  natural  construc- 
tion, embodied  such  a  charge.     Ib. 

LIEN. 

See  ATTORNEY  AND  CLIENT,  1. 

2. 

LIVEUY  STABLE  KEEPERS. 
MECHANICS'  LIEN. 
PRINCIPAL  AND  AGENT,  3. 

LIS  PENDENS. 

An  answer  alleged,  as  a  counterclaim, 
that  plaintiff,  with  funds  in  which 
defendant  was  jointly  interested 


with  another  person  on  whose 
behalf  plaintiff  was  acting,  pur- 
chased certain  real  property  par- 
ticularly described,  and  lhat  said 
property  was  legally  and  equitably 
held,  and  should  be  applied  to  the 
payment  of  advances  and  profits 
claimed  by  defendant;  and  asked 
for  judgment  that  the  property  be 
adjudged  to  be  joint  properly,  and 
be  sold  to  pay  and  discharge  said 
claim  of  defendant.  Held,  that 
defendant  had  the  right  to  file  a 
lis  pendens  against  the  property 
described.  Niebuhr  v.  Schreyer, 
546. 

LIVERY  STABLE  KEEPERS. 

Under  the  statute  giving  livery  sta- 
ble keepers  the  right  to  detain 
horses  until  all  charges  for  their 
keep  or  board  are  paid  (L.  1872  <•. 
498,  as  amended  by  L.  1880  c.  145). 
where  horses  in  the  stable  of  a 
livery  stable  keeper  are  sold,  he  is 
entitled  to  a  reasonable  time,  after 
demand  by  the  purchasers  and 
notice  of  the  purchase,  to  perfect 
his  lien  by  serving  the  notice  in 
writing  required  by  the  statute, 
and  he  is  not  estopped  from  asser- 
ting such  lien  against  the  purchas- 
ers, where  the  purchase  price  was 
paid  before  notice  to  him  of  the 
sale.  Lesscls  v.  Farnsworth,  47<>. 

LUNATICS. 
See  INSANITY. 

s 

M 

MARRIED  WOMEN. 

See  HUSBAND  AND  WIFE. 

MASTER  AND  SERVANT. 

1.  Plaintiff  was  employed  by  a  car 
company  in  cleaning  its  cars  and 
preparing  them  for  use  on  the  road 
of  defendant,  a  railroad  company, 
with  which  the  car  company  had 
contracted  for  the  use  of  the  cars, 
and  which  had  no  part  in  the  work 
of  keeping  the  cars  clean  and  fit 
for  use.  She  was  not  hired  or 
paid  by  the  railroad  company,  an.l 
was  not  subject  to  the  orders  or 
control  of  its  managers.  While, 
in  the  course  of  her  employment, 
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crossing  the  tracks  of  the  railroad 
company,  she  was  struck  and  in- 
jured by  one  of  its  cars  put  sud- 
denly in  motion.  Held,  that  she 
might  recover  damages  for  such 
injury  from  the  railroad  company, 
even  though  the  injury  was  due  to 
negligence  of  employes  of  that 
company;  she  being  the  servant  of 
an  independent  contractor.  Har- 
old v.  New  York  Central  <te.  B. 
E.  Co.,  89. 

2.  In  an  action  for  wages,  it  is  no 
defense  that  the  employe  had  mis- 
conducted himself  in  his  employ- 
ment   by  negligently   injuring    a 
third  person,  thereby  exposing  the 
employer  to  liability  for  damages; 
unless  the  employer  has  actually 
paid,   or  at  least  been   adjudged 
liable   to   pay,   damages  for  such 
negligence  of  the  employe.     Mer- 
lette  v.  North    and    East  River 
Steamboat  Co.,  114. 

3.  Employers  who  direct  their  ser- 
vant to  operate  a  machine  of  which 

.  he  knows  nothing,  and  furnish  him 
an  instructor  to  teach  him  how  to 
do  so,  are  answerable  for  any  in- 
jury to  him  in  the  use  of  the 
machine,  arising  from  the  incoiu- 
petency  or  negligence  of  the  in- 
structor. In  such  a  case,  the 
instructor  does  not  stand  to  the 
party  injured  in  the  relation  of  a 
co-servant,  but  as  a  representative 
of  the  master.  Jirennan  v.  Gor- 
don, 208. 

4.  In  an  action  to  recover  compen- 
sation for  services  rendered  under 
an    agreement,   where    tbe    com- 
plaint avers  due  performance  by 
plaintiff  of  the  agreement  on  his 
part,  and  the  answer  contains   a 
general   denial,   evidence    of    the 
breaches  of  the  contract  by  plaint- 
iff is  admissible  under  the  general 
denial.     Weinberg  v.  Blum,  399. 

5.  Plaintiff  agreed  to  render  services 
as  salesman  to  defendants  for  the 
compensation  of  certain  commis- 
sions on  his  sales,  with  the  privi- 
lege of  drawing  $25  per  week,  said 
amount  to  be  deducted  from  his 
commissions.     Held,  that  he  was 
entitled  to  receive  the  weekly  pay- 
ment during  the  continuance  of 
his  employment,  whether  he  had 
or  had  not  earned  commissions  to 
that  amount.    Ib. 


MECHANICS'  LIEN. 

1.  The  owner  of  certain  lots  in  the 
City  of  New  York,  having  erected 
thereon   houses   which   were  not 
fully  completed,  contracted  to  sell 
them  to  the  defendant,  and  to  com- 
plete  the   houses  before  the  dny 
fixed  for  conveying  the  title;  and 
subsequently  made  a  contract  with 
plaintiffs  to  do  the  work  and  fur- 
nish materials  necessary  to  com- 
plete the  houses  in  accordance  with 
his  contract  of  sale.     Held,  that 
plaintiffs  were  not  entitled   to   a 
lien   upon   the   property  for  such 
work  and  materials,  under  the  Me- 
chanics' Lien  Act  of  1883  (Consol- 
idation Act  §  1807),   which  gives 
such  a  lien  for  work  done  and  ma- 
terials furnished  "  under  or  in  pur- 
suance of  or  in  conformity  with  a 
contract,   agreement,   or  employ- 
ment by  the  owner,"  &c.  of  land; 
nor  to  a  lien  upon  the  equitable 
lien  of  the  vendor  for  unpaid  pur- 
chase money.     Smullen  v.   Hall, 
392. 

2.  The  contract  with  the  owner  in- 
tended by  the  statute  is  the  plain 
case  of  a  contract  by  which  work 
is  done  for  the  owner,  and  not  a 
contract  of  sale,  as  in  the  present 
case,  where  work  remains  to   be 
done  merely  to  complete  an  entire 
structure   which  had    been   com- 
menced by  the  vendor  as  owner, 
without  any  reference  to  a  sale  to 
any  particular  vendee;  and  which 
work  the  vendor  agrees  with  the 
vendee  to  have  performed  in  order 
to  obtain  possession  of  completed 
structures.    Ib. 

MERGER. 

See  LANDLORD  AND  TENANT, 
4,  5,  9. 

MONEY  LENT. 

See  ACTION,  2. 
COSTS,  G. 

MORTGAGES. 

Before  a  mortgage  of  real  property, 
executed  by  tlie  owner  of  the  fee 
arid  his  wife,  had  been  recorded, 
they  executed  a  deed  of  the  mort- 
gaged property  to  a  third  person, 
who  immediately  re-conveyed  it  to 
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the  wife.  Upon  a  subsequent  as- 
signment of  the  mortgage,  before 
the  deed  to  the  wife  was  recorded, 
the  husband  executed  and  deliv- 
ered to  the  assignees  a  certificate 
that  the  mortgage  was  valid,  and 
that  there  was  no  legal  or  equita- 
•  ble  defense  against  it.  Held,  that 
the  certificate  of  the  husband  was 
binding  upon  the  wife,  and  ope- 
rated to  estop  her,  as  a  purchaser 
of  the  property,  from  any  defense 
she  might  have  as  such  against  the 
validity  of  the  mortgage,  she  hav- 
ing been  a  party  to  it  and  having 
had  knowledge  of  it  at  the  time 
she  derived  title,  and  there  being 
no  proof  that  the  deed  to  her  was 
delivered  prior  to  the  date  of  its 
record,  which  was  subsequent  to 
the  date  of  the  certificate.  Piirdy 
v.  Coar,  449. 

See  BILLS  AND  NOTES,  6. 
CHATTEL  MORTGAGES. 
CONVERSION. 
FORECLOSURE. 
INSURANCE,  3. 

MOTIONS. 

See  ARREST,  1,  2. 
CONTRACTS,  5. 
CONVERSION,  1. 
COSTS,  2. 

MUNICIPAL  CORPORATIONS. 

The  provisions  of  the  Taxpayers' 
Act  of  1881  (L.  1881  c.  531)  and 
section  1925  of  the  Code  of  Civil 
Procedure,  which  allow  an  action 
against  officers  or  others  acting 
for  any  municipal  corporation,  to 
prevent  any  illegal  official  act  on 
their  part,  or  waste  or  injury  to 
property  of  such  municipal  corpo- 
ration, to  be  maintained  by  any 
taxpayer  therein,  were  intended 
to  reach  cases  of  official  miscon- 
duct, and  do  not  authorize  an  ac- 
tion to  restrain  the  completion  by 
such  officers  of  a  public  work  on 
the  ground  that  compensation  lias 
not  been  secured  to  the  city  in 
which  the  work  is  done  for  prop- 
erty of  the  city  which  may  be  used 
in  the  work.  Ottendorfer  v.  A<j- 
new,  16. 

See  NEW  YORK  CITY. 


NEGLIGENCE. 

1.  In  an  action  against  an  elevafe.l 
railway     company    for    damages 
from  a  fire  caused  by  sparks  from 
defendant's   locomotive,  evidem-f 
that  the  locomotive,  at  the  time  of 
the  injury,  emitted  a  quantity  of 
sparks  so  large    and   so   brilliant 
that  the  attention  of  the  witness, 
who    had    frequent  opportunities 
for  observation,  was   immediately 
attracted,  is  sufficient  to  make  a 
prima   facie    case  of    negligence 
against  defendant.  Euppel  v.  Man- 
hattan K.  Co.,  11. 

2.  At  a  trial  of  an  action  against  an 
elevated  railway  company  for  dam- 
ages for  personal  injuries  caused 
by  a  spark  or  cinder  from  defend- 
ants'   locomotive,    the    judge    in- 
structed the  jury  that  it  was  the 
duty  of  defendants  to  adopt  all  the 
means  which  modern  science,  dis- 
covery and  invention  afford,  and 
all  the  facilities  of  the  age  within 
their  power,  in  the  operation  of 
their  roads,   that  they    might    so 
exercise  their  rights  as  not  to  cause 
injury  to  others.      Held,  that  Al- 
though this  instruction  was  errone- 
ous, being  too  broad,  general  an.l 
vague,  the  error  was  obviated  by 
the  judge  subsequently  charging, 
at  the  request  of  defendants,  that 
if  defendants  used  the  best  devices 
known  to  avoid  throwing  sparks, 
ashes  or  cinders,  and  used    them 
carefully  and  with  prudence,  they 
were  not  responsible;  and  that  they 
were  not  bound  to  use  any  suppos- 
ed improved  device,  or  one  which 
theoretically  might  be  supposed  to 
be  better  than  the  one  in  use,  but 
only  such  whose  utility  had  been 
tried  and    approved  in    practical 
operation  ;  as  this  so  qualified  and 
limited  what  had  previously  been 
said  that  the  jury  could  not  have 
been  misled.   Burke  v.  Manhattan 
It.  Co.,  75. 

3.  Plaintiff's    testimony    was    that 
while  he  was  driving  a  stieet  car 
under  defendants'  railway,  a  loco- 
motive   engine    passed     over  his 
head,  and  as  it  passed,  a  shower 
of  cinders  came  into  his  face,  one 
of  which  struck   in   his  eye,  pro- 
ducing a  severe  injury.  Held,  that 
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this,  with  general  evidence  of  the 
falling  of  sparks,  as  a  matter  of 
daily  observation,  was  sufficient  to 
make  a  prima  facie  case  of  negli- 
gence against  defendants;  and  that 
instructions  to  the  jury  that  if 
cinders  or  sparks  escaped  from 
defendants'  locomotive,  it  was 
prima  facie  evidence  of  negligence, 
must  be  understood  as  referring  to 
the  escape  of  cinders  and  sparks 
described  by  the  plaintiff,  and 
were  substantially  correct.  Ib. 

4.  Plaintiff  was  employed  by  a  car 
company  in  cleaning  its  cars  and 
preparing  them  for  use  on  the  road 
of  defendant,  a  railroad  company, 
with  which  the  car  company  had 
contracted  for  the  use  of  the  cars, 
and  which  had  no  part  in  the  work 
of  keeping  the  cars  clean  and  fit 
for  use.   She  was  not  hired  or  paid 
by  the  railroad  company,  and  was 
not  subject  to  the  orders  or  con- 
trol of  its  managers.      While,  in 
the    course   of    her    employment, 
crossing  the  tracks  of  the  railroad 
company,  she  was  struck  and  in- 
jured by  one  of  its  cars  put  sud- 
denly in  motion.     Held,  that  she 
might   recover  damages  for  such 
injury  from  the  railroad  company, 

«  even  though  the  injury  was  due  to 
negligence  of  employe's  of  that 
company;  she  being  the  servant  of 
an  independent  contractor.  Har- 

.  old  v.  New  York  Central  &c.  R. 
R.  Co.,  89. 

5.  In  crossing  the  tracks  at  the  time 
of    the   injury,  plaintiff   acted  in 
obedience  to  orders  of  the  mana- 
ger of  the  car  company,  and  could 
not  have  performed  her  work  with- 
out   crossing    the    tracks.     Held, 
that  she  was  not  upon  the  track  as 
a  mere  licensee,  but  by  the  express 
permission   of    the   railroad  com- 
pany, to  aid  in  the  accomplishment 
of    an  object  that   concerned  its 
business,  and  that  it  owed  to  her 
the  duty  to  move  its  cars  with  the 
care  that  a  man  of  common  pru- 
dence would  have  taken  under  the 
circumstances.     Ib. 

6.  in  an  action  against  an  elevated 
railway  company  for  damages  for 
personal  injuries  to  plaintiff  caused 
by  a  cinder  from  defendant's  loco- 
motive striking  him  in  the  eye, 
evidence  that,  at  the  time  of  the 
injury,  a  stream  of  hot  ashes  and 


red  hot  cinders,  some  of  which 
were  about  the  size  of  a  marble, 
fell  from  the  defendant's  locomo- 
tive into  the  street,  is  sufficient  to 
raise  a  presumption  of  negligence 
on  the  part  of  defendant  in  the  con- 
struction or  management  of  its 
engine.  Ashley  v.  Manhattan  li. 
Co.,  205. 

7.  Employers  who  direct  their  ser- 
vant to  operate  a  machine  of  which 
he    knows   nothing,   and  furnish 
him  an  instructor   to  teach   him 
how  to  do  so,  are  answerable  for 
any  injury  to  him  in  the  use  of 
the  machine,  arising  from  the  in- 
competency  or  negligence  of  the 
instructor.    In  such  a  case,   the 
instructor  does  not  stand  to  the 
party  injured  in  the  relation  of  a 
co-servant,  but  as  a  representative 
of  the  master.     Jirennan  v.  Gor- 
don, 208. 

8.  In  an  action  against  an  elevated 
railway  company  for  causing  the 
death  of  plaintiff's  intestate,  it  ap- 
peared that  deceased,  while  in  the 
employment    of.  defendant,    had 
occasion  to  cross  the  track   by   a 
footway  from  which    a  flight    of 
steps,  provided  by  defendant  for 
the  use  of  its  employe's,  led  to  the 
station  platform;    and,   while  he 
was   on  the  steps,  he  was  struck 
by  one  of  defendant's  engines  and 
killed.      It  was  at  a  time  of  night 
when  no  regular  trains   were  run 
upon    the  road.    There  was  evi- 
dence   that,  before  the  accident, 
one  of  the  steps  was  in  an  unsafe 
condition,  that  defendant's  atten- 
tion was  called  to  the   fact,   and 
that  it  failed  to  make  them  safe. 
When  deceased   was  found  after 
the  accident,  he  had  in  his  hand  a 
piece  of  the  defective  step,   and 
the  lower  part  of  the  flight  of  steps 
had  been  carried  away.     No  one 
was  on  the  station  platform,  and 
the  engineer  of  defendant's  loco- 
motive,   the   only  witness  of  the 
occurrence,   testified   that   all    he 
saw   was    an    object    coming  out 
between  the  station  platform  and 
the  structure;    he  could   not  tell 
what  it  was.     Held,  that,  in  view 
of  all  the  circumstances,  it  was  for 
the  jury  to  determine  whether  the 
deceased  was  chargeable  with  con- 
tributory   negligence;    and    their 
finding  that  hu  was  not  should  not 
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be  disturbed  upon  appeal. 
v.  Manhattan  E.  Co.,  214. 


Craig 


9.  Plaintiff's  intestate  was  employed 
by  a  car  company  to  clean  its  cars 
which  were  used  in  the  business 
of  defendant,  a  railroad  company, 
and  were  kept,  when  not  in  use, 
iu  defendant's  yards.     In  perform- 
ing her  duty,  it  was  necessary  for 
her  to   cross   defendant's   tracks, 
and  she  was  directed  by  the  agent 
of  the  car  company  to  do  so,  going 
wherever  there   was  a   car   to   be 
cleaned.      Held,   that,   under  the 
circumstances,  she  was  upon  the 
track,  not  as  a  mere  licensee,  but 
by  the  express  permission  of  de- 
fendant for  the  purpose  of  follow- 
ing her  lawful  pursuit,  and   that 
defendant  owed  to  her  the  duty,  in 
the   management  of    its  cars,   to 
exercise   reasonable  care  in  their 
movements  so  as  to  do  her  no  in- 
jury   by    negligence.      Young  v. 
New  York  Central  &c.  B.  U.  Co., 
294. 

10.  Deceased,  while  crossing  one  of 
defendant's  tracks  to  reach  a  car 
she   had   been   directed   to  clean, 
was  killed  by  being  struck  by  a 
baggage  car  which  had  been  left 
standing  alone  on  the  track,  and 
which  was  suddenly  put  in  motion 
by  other    cars  striking   it.      The 
time  was  the  morning  of  a  day  in 
December  ;  the  weather  was  foggy; 
there   were   engines  in  the    yard 
emitting  smoke  and  steam  ;  many 
trains  passed   in  and   out  of   the 
depot  adjoining,  and   switch   en- 
gines were  at  all  times  employed 
in  the  yard  for  moving  cars  to  and 
fro.     It  appeared  that  the  cars  by 
which  the  baggage  car  was  struck 
had   been    *' kicked"    off    by    an 
engine  and  left  to  go  by  their  own 
momentum,   to  the  depot,  under 
charge  of  a  brakeman.     He  testi- 
fied that  it  was   unusual  for  the 
baggage  car  to  be  in  the  place  it 
stood;  that  he  did  not  see  it  until 
it  was  struck,  and  did  not  know  it 
was  there;  that  there  was  no  sig- 
nal man   or    switchman    oil    the 
track  to  tell  him  that  the  car  was 
there;  that  he  intended  to  go  with 
his  cars  into  the  depot;  and  that 
he  was  at  the  brake  and  had  the 
cars    under    control.     There    was 
evidence  that  the  baggage  car  was 
thoroughly  braked  up,  and  that  the 
brakes   \ye.-e   ill  good    order,    and 


one  witness  testified  that  during 
his  period  of  service  in  the  yard  he 
never  once  saw  a  car  struck  witli 
force  sufficient  to  move  it  as  plaint- 
iff claimed  the  baggage  car  was 
moved.  Held,  that  the  evidence 
bearing  upon  the  question  whether 
the  brakeman  was  managing  the 
cars  with  the  care  he  ought  to  have 
taken,  considering  the  time,  place, 
condition  of  the  atmosphere,  and 
the  persons  whose  duty  called  them 
upon  the  track,  was  sufficient  to 
justify  the  submission  to  the  jury 
of  the  question  of  defendant's 
negligence.  Ib. 

11.  It  appeared,  also,  that  the  de- 
ceased had  knowledge  of  defend- 
ant's manner  of  doing   business, 
and  of  the  movement  of  cars  with- 
out signals  or  watchmen,  and  that 
she  had  been  warned  of  the  danger 
and  told  that  she  must  look  out 
for  herself  ;  but  a  witness  accom- 
panying her  at  the   time   of   the 
accident,  testified  that  when  they 
attempted  to  cross  the  track  they 
saw  the  baggage  car,  and  saw  that 
there  was  no  engine  attached  to  it. 
They  must  have  been  at  least  ten 
feet  from  the  car,  and  were  pass- 
ing over  a  space  left  for  express 
wagons   and   others.     Held,  that, 
upon  this  state  of  facts,  the  ques- 
tion of  contributory  negligence  oil 
the  part  of   the  deceased   was   a 
proper  one  for  the  jury.     76. 

12.  The  exclusion  of  proof  of  a  gen- 
eral notification  by   defendant  to 
all   persons   employed    about   the 
yard,  that  they  must  look  out  for 
themselves  with   respect  to   their 
movements  and  the  movements  of 
the  cars,  was  not  erroneous,  proof 
having   been   previously  given  of 
notice  to  the  deceased  personally 
to  the  same  effect.     Ib. 

13.  In  another  action,  brought  by  a 
person    similarly    employed,   and 
injured  by  the   same  accident,  to 
recover  from    the    railroad    com- 
pany damages  for  the  injuries  so 
received,  the  court,  having  proper- 
ly instructed    the  jury,  upon  the 
evidence,  that  plaintiff  knew  that 
the  business  in  which  she  was  em- 
ployed in  defendant's  yard,  at  the 
time  she.  was  injured,  was  a  haz- 
ardous one,  and  that  the  duty  de- 
volved upon  her  to  use  such  care 
as  an   ordinarily   prudent  person 
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would  take  when  engaged  in  such 
a  business,  refused  to  give  a  fur- 
ther instruction  requested  by  de- 
fendant, that  the  plaintiff  took 
the  risk  of  danger  to.  which  she 
might  be  exposed  from  the  use  and 
management  of  the  yard,  in  the 
ordinary  way.  Held,  that  the  re- 
fusal was  proper;  since,  if  the  or- 
dinary way  was  to  be  habitually 
careless,  this  would  form  no  ex- 
cuse. Harold  v.  New  York  Cen- 
tral &c.  E.  K.  Co.,  378. 

14.  In  an  action  against  the  owner 
of  a  building  in  the  City  of  New 
York,  for  damages  for  personal  in- 
juries sustained  by  plaintiff  by  fall- 
ing into  a  coal-hole' in  the  public 
sidewalk  in  front  of  the  building, 
it  appeared  that  the  coal-hole  had 
been  maintained,  for  nearly  eight- 
teen  years,  in  its  position  on  the 
inner    part  of  the  sidewalk  of   a 
crowded  thoronghfare.without  any 
permission  or  license  therefor,  and 
that  it  was  left  unprotected  by  any 
crib  or  curb  while  open  ;   that  at 
the  time  of  the  injury  to  plaintiff 
it  was  open  and  used  for  the  pur- 
pose of  putting  in  coal  on  behalf 
of  lessees  of  the  premises  from  de- 
fendant ;  and  that  the  janitor  of 
the  building,  who  was  an  employe' 
of  defendant  as  well  as  of  the  les- 
sees, was  present  when   the  hole 
was  opened,   and   did  nothing  to 
render    it    secure    while    in    use. 
Held,  that  defendant  and  his  les- 
sees were  all  responsible  for  con- 
tinuing the  nuisance,  and  the  fact 
that  the  injury  occurred  by  reason 
of  the  tenants'   use  of    the  coal- 
hole, not  the  defendant's,  was  not 
ground   for  a  motion    by   him  to 
dismiss  the  complaint,  or  for  ex- 
ceptions   to    the  judge's    charge. 
Jennings  v.  Van  Schaick,  438. 

15.  The  provisions  of  the  ordinan- 
ces of  the  City  of  New  York  re- 
quiring the  inclosure  of  openings 
on  the  sidewalk  by  a  box  or  crib 
are  not  to  be  construed  as  implying 
that  such  box  or  crib  shall  not  he 
in  place   when  the  opening  is  in 
actual  use.     76. 

16.  In  an  action  for  personal  inju- 
ries to  plaintiff,  alleged   to   have 
been  caused  by  the  negligence  of 
defendant,   it  appeared    that  de- 
fendant had  dug  a  trench  in  a  pub- 


lic street  for  the  purpose  of  laying 
pipes,  and  had  constructed  across 
the  trench  a  temporary  bridge 
with  a  guard  rail  supported  by  up- 
right planks,  one  of  which  was 
not  more  than  three  or  four  inches 
from  the  side  of  the  street  cars 
where  they  passed  the  bridge;  and 
that  while  plaintiff  was  riding  in 
one  of  the  cars  and  passing  the 
bridge,  his  arm  was  broken.  He 
testified  that,  at  the  time  of  the 
accident,  he  was  sitting  on  the 
south  side  of  the  car,  his  arm  rest- 
ing against  the  window  blind,  and 
the  upright  plank  fell  over,  strik- 
ing and  breaking  his1  arm.  An 
employ^  of  defendant  testified 
that,  immediately  after  the  acci- 
dent, the  upright  plank  had  fallen 
over  toward  the  north,  four  or  five 
inches  out  of  perpendicular;  that 
it  was  held  at  the  foot  by  one  nail 
only,  which  was  loose,  and  acted 
as  a  pivot  on  which  the  plank  dan- 
gled; and  that  he  saw  nothing  that 
could  have  caused  the  accident  ex- 
cept the  plank.  The  evidence  as 
to  whether  plaintiff's  arm  was  in- 
side or  outside  the  car,  at  the  time 
of  the  injury,  was  conflicting. 
Held,  that  the  evidence,  both  on 
the  question  of  defendant's  negli- 
gence, and  on  the  question  of  con- 
tributory negligence  on  the  part  of 
plaintiff,  was  properly  submitted 
to  the  jury.  Francis  v.  New  York 
Steam  Co.,  510. 

17.  It  is  not  negligence,  per  se,  on 
the  part  of  a  passenger  riding  in 
a  street  car  drawn   by  horses,   to 
have  his  arm  or  elbow  out  of  the 
window.   "Whether  or  not  it  is  neg- 
ligence depends  upon  the  circum- 
stances.    Ib.  . 

18.  In  an  action  to  recover  damages 
for  a  personal   injury  suffered  by 
plaintiff  by  falling  down  an  eleva 
tor  shaft  on   the  premises  of  de- 
fendants, the  jury  were  instructed 
that  a  failure  to  comply  witli  the 
provisions  of  the  law  of  1874,  re- 
quiring openings  for  elevators  lo 
be  protected  by  railings  and  trap 
doors,  was  prinia  facie  evidence  of 
negligence.     Held,  that  this  was 
not  erroneous,   it  appearing  that 
the  portions  of  the  charge   imme- 
diately   preceding    and    following 
fairly  submitted  the   question   to 
the  jury  and  protected  defendants' 
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interests.      McBickard   v.    Flint, 
541. 

See  PAHTY  WALL,  2. 
WAREHOUSEMEN. 


NEW  TRIAL. 

An  order  denying  a  motion  fora  new 
trial,  made  on  the  ground  of  sur- 
prise by  reason  of  illness  of  coun- 
sel during  the  trial,  should  not  be 
reversed  on  appeal,  where  it  does 
not  appear  upon  the  record  that 
his  illness  was  so  severe  as  to  have 
seriously  affected  his  faculties. 
Simmons  v.  Murray,  477. 

NEW  YORK  CITY. 

1.  The  extension  of  the  footway  of 
the     New    York    and     Brooklyn 
Bridge  from  the  easterly  side   of 
Chatham  Street    to   the   westerly 
side  of  Centre  Street  in  the  City  of 
New  York, — Held,  not  an  addition 
to  the  bridge  of  a  new  and  inde- 
pendent structure  without  legisla- 
tive authority,  but  merely  the  com- 
pletion of  the  plan  originally  con- 
templated  and   never  abandoned. 
(Htcndorfer  v.  Agnew,  1(5. 

2.  The  erection  of  such  footway  for 
use  by  pedestrians  only,  over  the 
public    street,   fifteen    feet  above 
the  level  of  the  street,  with  a  rail- 
ing five  feet  high,  and  uncovered, 
leaving  an  open  space  of  at  least 
one  hundred  feet  between  it  and 
an    abutting   building, — Held,    to 
give    no    cause  of  action    to  the 
owner  of  such  abutting  property, 
as  not  the  slightest  injury  could  by 
any  possibility  result  to  the  light, 
the  air,   or  the   approach   of   the 
building.     Ib. 

3.  Under  the  provisions  of  the  Rapid 
Transit.  Act  (L.  1875  c.  <>0(>).  the  lo- 
cation, by  the  Rapid  Transit  Com- 
missioners, of  the  routes  projected 
by  a  company  chartered  under  the 
act  to  operate   a   railroad   in   the 
streets  of  the  City  of  New  York, 
so  long  as  the  company  has   not 
obtained  the  consent,  of  the  prop- 
erty owners  or  of  the  local  author- 
ities, or  the  determination  of  com- 
missioners  appointed  by  the  Su- 
preme    Court    that   the     railroad 
ought  to  be  constructed,  required 


by  the  act,  does  not  confer  upon 
the  company  any  right  in  such 
streets  which  would  entitle  it  to 
an  injunction  against  the  construc- 
tion of  another  railroad  therein. 
New  York  Cn'de  li.  Co.  v.  Forty- 
Second  St.  <te.  li.  Co.,  118. 

4.  The  requirement  of  the  act,  that 
the  Rapid  Transit  Commissioner! 

shall  fix  the  time  within  which 
such  railroad  shall  be.  constructed, 
is  not  complied  with  by  their  desig- 
nating a  certain  period  of  time  af- 
ter the  consents  required  by  the 
act  shall  have  been  obtained.  Ib. 

5.  Owners    of    land    abutting  on  a 
public  street   in  the  City  of  New 
York,    opened   under   the  act  of 
April  19th,  1813,  are  presumed  to 
have  been  assessed  for  the  benefit 
to  their  lands  and  the  structures 
which  might  be  erected  thereon  by 
having   such  street  open  in  front 
thereof,   assuring   light,   air,   and 
access   thereto,    while  the   street 
should    remain    a  public    street  ; 
and  they  are  entitled  to  compen- 
sation fora  permanent  diminution 
of  such  light,  air  and  access  caus- 
ed by  the  erection  of  an  elevated 
railway  in  the  street,   authorized 
by  the  legislature  for  the  public 
use.     Peyser  v.  Metropolitan  li. 
Co.,  122. 

G.  The  act  of  1882. (L.  1882  p.  417 
§  1701),  providing  that  only  a  per- 
son who  shall  have  first  obtained 
a  judgment  against  a  City  Marshal 
for  official  misconduct  may  move 
for  leave  to  prosecute  his  official 
bond,  contemplates  a  lawful  and 
valid  judgment;  and  such  leave 
may  be  refused  in  case  of  a  judg- 
ment not  authorized  by  law,  as,  a 
judgment  for  costs  upon  an  inter- 
locutory order.  Matter  of  Brasier, 
245. 

7.  The  act  of  1884  (L.  1884  c.  279), 
giving  to  the  Board  of  Estimate 
.and  Apportionment  of  the  City  of 
New  York  power  to  fix  certain 
fees  of  the  sheriff,  is  not  to  be  con- 
strued as  authorizing  that  board 
to  reduce  the  fees  of  the  sheriff  in 
office  at  the  time  of  its  passage; 
since,  so  construed,  the  act  would 
violate  the  constitutional  prohibi- 
tion against  local  bills  decreasing 
foes  ot  public  officers  during  tho 
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term  for  which  such  officers  are 
elected  or  appointed  (Const,  art.  3 
§  18).  Davidson  v.  Mayor  <tc.  of 
New  York,  252. 

.8.  The  Common  Council  of  the  City 
of  New  York  having  no  power  to 
permit  any  encroachment  on  the 
streets  of  that  city  except  the  tem- 
porary occupation  of  such  part  of 
a  street  as  may  he  adjacent  to  a 
lot  on  which  a  huilding  is  in  course 
of  construction,  an  ordinance  pro- 
viding that  no  one  shall  be  sued 
for  placing  an  incumbrance  upon 
the  street,  unless  lie  persists  in 
maintaining  it  for  ten  days  after 
he  has  notice  to  remove  it.  is  in- 
valid. Mayor  &c.  of  New  Yorfc  v. 
Heft,  301. 

9.  It  seems,  that  the   provision  of 
the  act  of  June  9th,  1885  (L.  1885 
c.  456  §  22)  requir'iig  buildings  to 
be    kept   provided   with    metallic 
leaders  for  conducting  the  water 
from  the  roof,  applies  to  buildings 
erected  before  the  passage  of  the 
act  as  well  as  to  those  erected  sub- 
sequently.     Fire   Department   of 
New  York  v.  Wendell,  427. 

10.  Under  the  further  provision  of 
the  act  "that  in  no  case  shall  the 
water  from  the  said  leaders  be  al- 
lowed to  flow  upon  the  sidewalk, 
but  shall  be  conducted  by  drain- 
pipe or  pipes  to   the  sewer,"  an 
owner  of  a  building  erected  prior 
to  the  act  who  permits  water  from 
the  roof  to  be  discharged  from  the 
mouth  of  the  leader  upon  the  pub- 
lic highway,  is  liable  to  the  pen- 
alty imposed  for  a  violation  of  the 
act.    Ib. 

11.  The  provisions  of  the  ordinances 
of  the  City  of  New  York  requiring 
the  inclosure  of  openings  on  the 
sidewalk  by  a  box  or  crib  are  not 
to  be  construed  as  implying  that 
such  box  or  crib  shall  not  be  in 
place  when  the  opening  is  in  ac- 
tual use.  Jennings  v.  Fan  Schaick, 
4:38. 

12.  In  an  action  brought  for  a  pen- 
alty in  the  name  of   the  Mayor, 
Aldermen  and  Commonalty  of  the 
City  of  New  York  in  a  District 
Court  in  that  city,  the  authority 
to  serve  the  summons  need  not  be 
indorsed  thereon  where  a  general 
appointment   by  the   Corporation 


Attorney  for  such  purpose  of  the 
person  serving  the  summons  is 
filed  in  the  office  of  the  Clerk  of 
the  District  Court.  Mayor  <fcc.  of 
New  York  v.  Millen,  458. 

See  DISTRICT  COURT. 
FEES. 
RAILWAY'S,  7-9. 

NOTICE. 

See  ANIMALS,  3. 
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OFFICERS. 

See  CORPORATION,  1. 
JUDGMENT,  1. 
MUNICIPAL          CORPORA- 
TIONS. 

ORDERS. 

See  APPEAL,  3,  8,  10. 
ARREST. 
ASSIGNMENT  FOR  BENEFIT 

OF  CREDITORS,  12. 
COSTS,  2,  6. 
REFERENCE,  2-5. 

P 

PARTIES. 

1.  In  an  action  for  injuries  occa- 
sioned by  the  taking  or  impairing 
of  easements  appurtenant  to  real 
property  owned  by  tenants  in 
common,  and  by  maintaining  a 
continuing  nuisance  to  the  same 
property,  in  which  it  appears  from 
the  complaint  that  one  of  the 
plaintiffs  sues,  as  executrix,  in  re- 
spect of  injuries  during  the  life- 
time of  her  testator,  and  also,  as 
his  devisee,  in  respect  of  injuries 
since  his  death,  the  other  tenants 
in  common  being  all  properly 
joined  as  plaintiffs,  the  complaint 
is  not  demurrable  on  the  ground 
of  misjoinder  of  parties  plaintiff. 
McCrea  v.  JYeic  York  Elevated  It. 
It.  Co.,  302. 
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2.  "By  an  agreement  for  separation 
of  husband  and  wife,  which  re- 
cited that  it  was  made  between 
the  husband  and  wife  as  principals, 
and  plaintiff  and  another  person 
named,  as  sureties,  the  husband 
covenanted  to  and  with  the,  wife 
and  plaintiff,  among  other  things, 
to  pay  to  plaintiff,  for  the  support 
and  maintenance  of  the  wife  and 
children,  a  certain  yearly  sum; 
and  plaintiff  covenanted  that  he 
would  indemnify  the  husband 
against  all  debts  of  the  wife,  then 
existing  or  thereafter  contracted; 
and  the  other  person  named  as 
surety  covenanted  that  the  hus- 
band should  perform  all  of  the 
conditions  on  his  part,  and  partic- 
ularly that  he  should  pay  the  sum 
of  money  mentioned.  Held,  that 
the  agreement  was  valid,  and  con- 
stituted plaintiff  a  trustee  of  an 
express  trust,  entitled  to  sue  in  his 
own  name  for  a  payment  under 
the  agreement.  Clark  v.  Fosdick, 
500. 

See  ASSOCIATIONS,  2. 
EVIDENCE,  2. 


PARTNERSHIP. 

1.  Under  the  provision  of    chapter 
501  of    the    Laws   of    1880,    that 
"  in    case    any   resident    of    this 
state  shall  die  who,  at  the  time  of 
his   death  and  for  a  period  of  five 
years  or  more  immediately  prior 
thereto,  was  conducting  or  carry- 
ing on,  in  his  sole  name,  any  busi- 
ness in  this  state,  the   right  to  use 
the  name  of  said  deceased,  for  the 
purpose  of  continuing  and  carry- 
ing on  said  business,  shall  survive," 
«fcc.,   the    successors  of  such  de- 
ceased person  may,  with  the  per- 
mission of  his  legal  representatives, 
use  his  name  with  the  addition  of 
"&  Co."  as  their  co-partnership 
name  in  continuing  his  business. 
Arnstaedt  v.  Blumenfeld,  o54. 

2.  In  an  action  for  an  alleged  breach 
of  an  agreement  between  co-part- 
ners,  set  out  in  the    complaint, 
that  neither  of  them  should  in- 
dorse   the    firm  name  upon  any 
promissory  note,  the  answer  was 
a    general    denial,    and    it    was 
proved    that    defendant    indorsed 
the    firm   name  on   a  promissory 
note  for  the  accommodation  of  a 


third  person,  in  a  matter  not  con- 
nected with  the  firm  business. 
Held,  that  in  order  to  recover, 
plaintiff  must  prove  the  agreement 
set  out  in  the  complaint,  and  was 
not  entitled  to  recover  upon  show- 
ing merely  that  the  indorsement 
was  made  without  the  knowledge 
or  consent  of  defendant's  co- 
partner. Bitter  v.  Galitzenstein, 
452. 

3.  A  father  and  his   son   were  co- 
partners under  a  firm  name  com- 
posed of  the  name  of  the  father 
with  "&    Son"    added.      In    the 
summons   and    complaint    in    an 
action  against  them  as  such  co- 
partners,  their    firm    name    only 
was  given  as  the  defendants  in  the 
title  of   the  action.     The  father 
alone  appeared,  and  served  an  an- 
swer from  which  it  appeared  that 
the    goods  for  which  the  action 
was   brought   were  purchased   by 
"defendant's    firm"    and   that   a 
counterclaim  set  up  was  upon  an 
indebtedness  to  "defendant's  said 
firm,"  and  made  an  offer  to  allow 
judgment    to  be   taken   "against 
him"   for  a  sum    specified   with 
interest  and  costs.    At  the  trial, 
the    complaint    was  amended   by 
striking  out  the  words  "  &  Son  " 
and  inserting  instead  thereof  the 
name  of    the  son.     Plaintiff   re- 
covered   judgment    against    both 
defendants,   but    for   a    sum    no 
greater  than  was  offered.     Held, 
that  the  recovery  was  more  favor- 
able than  the  offer,  and  plaintiff 
was  entitled  to  costs.    Bannerman 
v.  Quackeribush,  460. 

4.  Defendants    executed,     in    New 
Jersey,  a  certificate  and  articles  of 
partnership  for  the  formation  of  a 
limited  partnership  under  the  laws 
of  that  state,  and  the  special  part- 
ner drew  and  delivered  to  the  gen- 
eral partners  his  check  upon  a  bank 
for  the  amount  he  had  agreed  to 
contribute  to  the    capital.      The 
cl^ck  was  not  in  fact  paid,  but, 
about  a   month    afterwards,   was 
returned  to  him  by  the  firm,  and  he 
then  gave  a  new  check  for  a  larger 
sum,  being  the  amount  of  his  con- 
tribution  to   the  capital  and  the 
amount  of  a  loan  which,  by  the 
co-partnership    articles,    he    had 
agreed  to  obtain  for  the  firm;  and 
this  check  was  deposited  in  bank 
and  paid  to  the  credit  of  the  firm. 
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Held,  that  there  had  been  no 
"actual  cash  payment"  of  capi- 
tal by  him  upon  the  formation  of 
the  co-partnership,  as  was  re- 
quired by  the  New  Jersey  statute 
authorizing  limited  partnerships, 
and  that  he  was  liable  to  creditors 
of  the  firm  as  a  general  partner. 
Hennessey  v.  Farrelly,  468. 

5.  Actions  brought  against  all  the 
members  of  a  co-partnership  were 
compromised  by  the  payment  of 
money  of  the  co-partnership,  which 
was  charged  to  three  of  the  part- 
ners in  equal  shares.  After  the 
partnership  had  been  dissolved  and 
its  accounts  had  been  settled, 
plaintiff,  who  was  one  of  the  three 
co-partners,  brought  an  action 
against  another  of  them  to  recover 
his  own  share  of  the  money  so 
paid,  alleging  in  his  complaint  that 
it  was  paid  "  against  the  wish  and 
protest  of  the  plaintiff,"  and  that 
the  share  charged  to  his  account 
was  so  charged  "  improperly,  un- 
lawfully and  against  the  protest  of 
this  plaintiff."  He  testified  that 
defendant  had  told  him  of  the  a'r- 
rangement  for  the  payment,  and 
asked  him  not  to  interfere  with  it, 
as  no  money  of  his  would  be  taken 
to  pay  it,  and  said  if  any  was  taken 
he  would  see  that  it  was  returned. 
Held,  that  the  complaint  showed 
that  defendant  WKS  sued  as  a  part- 
ner and  not  as  an  individual,  and 
that  the  recovery  was  sought  by 
reason  of  acts  performed  in  the 
partnership  relation;  that  the  evi- 
dence did  not  show  any  liability  in 
such  a  suit,  and  the  complaint 
should  be  dismissed;  anil  that  it 
was  beyond  the  discretionary 
power  of  the  court,  by  an  amend- 
ment of  the  pleadings,  to  permit 
plaintiff  to  allege  and  prove  an 
express  contract  between  the  par- 
ties an<?  establish  a  cause  of  action 
against  defendant  individually. 
Simmons  v.  Murray,  477. 

6.  A  certificate  of  the  formation  of 
a  limited  partnership  was  executed 
by  one  only  of  the  general  part- 
ners, before  the  special  capital  was 
paid  in,  and  two  days  afterwards 
the  cash  was  paid,  the  certificate 
was  executed  by  the  other  general 
partners  and  the  special  partner, 
and  the  affidavit  required  iiy  the 
Maiute  was  tiled.  Held,  that  this 


was  a  sufficient  compliance  with 
the  statute,  and  that  the  special 
partner  could  not  be  held  liable 
as  a  general  partner  on  the  ground 
of  the  falsity  of  the  certificate  at 
the  time  of  its  execution  by  the 
first  general  partner;  since  the 
certificate  could  not  be  said  to  be 
made  until  all  the  parties  executed 
it.  President  &c.  of  Manhattan 
Co.  v.  Colgate,  544. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  11,  13-15. 
FUAUD,  2. 

FKAUDULENT  CONVEYAN- 
CES. 

PARTY  WALLS 

1.  A  contract  by  an  owner  of  land 
whereby  he  consents  to  the  con- 
struction of  a  party  wall  partly  on 
his  land  and  partly  on  land  of  an 
adjoining  owner,  and   agrees  for 
himself,  his  heirs  and  assigns,  that 
when  he  shall  use  said  wall  he  will 
pay  to  such  adjoining  owner,  his 
heirs  or  assigns,  a  certain  sum,  does 
not  bind  his   subsequent  grantee 
of  the  land  by  a  deed   in   terms 
subject  to  such  agreement  to  make 
such  payment  upon  using  the  party 
wall;  nor  is  such  grantee  liable  as 
a  trespasser  for   using    the   wall 
without    making    such   payment, 
though  he   took  with  knowledge 
of  the  agreement  and  of  the  fact 
that  the  payment  agreed  upon  had 
not  been  made.     Weeks  v.  McMil- 
lan, 139. 

2.  Where  the  owner  of  one  of  two 
adjacent  buildings  supported  by  a 
party  wall,  in  improving  his  prop- 
erty, makes  a  change  in  I  he  posi- 
tion of   the   beams   in   the   parly 
wall,  if  the  work  is  of  such  a  de- 
scription as  can  be  performed  with 
entire  safety  to  the  party  wall,  hav- 
ing in  itself  no  tendency  to  injure 
the  wall,  he  is  not  liable  to  the 
owner  of   the   adjoining   building 
either  as  a  trespasser  or  for  negli- 
gence of  an  independent  contractor 
who  performs  the  work.  Keller  v. 
Abrahams,  188. 

PATENTS. 

By  a  written  agreement  reciting  that 
plaintiff  was  the  inventor  of  cer- 
tain improvements,  he  agreed  to 
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sign  all  papers  necessary  to  secure 
;i  patent  for  the  invention,  to  re- 
quest the  issue  of  letters  patent 
Iherefor  to  defendant,  and  to  do 
all  that  would  be  necessary  to  vest 
the  title  to  the  invention  in  de- 
fendant; in  consideration  of  which 
defendant  agreed  to  pay  him  a 
specified  sum.  No  patent  was  ever 
obtained  for  the  invention,  and  it 
appeared  that  none  ever  could  be 
obtained,  an  earlier  patent  there- 
for having  been  issued  to  another 
person.  Held,  that  there  was  a 
total  failure  of  consideration  of 
the  contract,  which  would  defeat 
a  recovery  of  the  sum  agreed  to 
be  paid.  Weskerve.lt  v.  Fuller 
Manuf.  Co.,  3i>2. 

PAYMENT. 

In  an  action  upon  an  account  stated, 
the  answer  set  up  an  agreement 
between  plaintiffs  and  defendant 
that  the  balance  of  the  account 
should  be  paid  "in  installments 
from  time  to  time  as  the  defend- 
ant found  it  convenient  to  him  to 
pay  the  same;  and  that  he  should 
be  allowed  a  reasonable  time  with- 
in which  to  make  such  payments." 
Held,  that  this  was  an  agreement 
to  pay  within  a  reasonable  time; 
and  the  question  what  was  a  rea- 
sonable time  did  not  depend  upon 
the  ability  of  the  defendant  to 
make  the  payment,  and,  there  be- 
ing no  dispute  as  to  the  facts,  it 
was  a  question  of  law  which  should 
not  be  submitted  to  the  jury.  Hot- 
turn  v.  Moore,  464. 

See  ASSIGNMENT  FOB  BENEFIT 

OF  CREDITORS,  2,  12. 
ASSOCIATIONS,  1. 
BENEVOLENT        ASSOCIA- 
TIONS. 

PARTNERSHIP,  4,  6. 
SUMMARY  PROCEEDINGS,  3. 

PENALTY. 

See  NEW  YORK  CITY,  10,  12. 
PLEADING. 

1.  A  denial,  in  the  answer  in  an 
action,  of  part  of  the  allegations 
of  the  complaint,  if  shown  to  be 
a  sham  and  false  denial,  may  be 
stricken  out  as  a  sham  defense, 
although  the  answer  contains 
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other  allegations  by  way  of  de- 
fense to  the  same  cause  of  action. 
Sherman  v.  lioehm,  42. 

2.  A  denial  in  the  answer,  on  infor- 
mation and   belief,  of  averments 
of  the  complaint,  is  in  effect  an 
allegation  that  the  only  knowledge 
which  defendant  possesses   is  de- 
rived from  information,  and   that 
he  has  formed  a  belief  from  such 
information  that  the  averments  of 
the  complaint  are  false.      Such  a 
denial  may  be  stricken  out  as  sham 
where  it  appears  by  unconfcradict- 
ed  proof  that  defendant  must  have 
personal  knowledge  of  the  allega- 
tions he  denies   on   information  ; 
as,  where  the  averments  so  denied 
include  personal  transactions  with 
defendant.    Ib. 

3.  Where  a  party  who  has  performed 
work  and  furnishe.l  materials  un- 
der a  special  contract  brings  an 
action    for    the    stipulated    price 
without  setting  up  the  special  con- 
tract, although  the  answer  admits 
the  allegations  of  the  complaint 
that  plaintiff    performed    certain 
work  and  furnished  materials  for 
defendant,  and  merely  denies  alle- 
gations as  to  value,  plaintiff,  in 
order  to  recover,  must  prove  per- 
formance of  the  special  contract 
on  his  part,  and   defendant  may 
give    evidence    to    the    contrary. 
Farley  v.  Browning,  85. 

4.  An  order  of  the  General  Term  of 
the  City  Court  of  New  York  re- 
versing an  order  of    that    court 
striking  out  a  portion   of  an  an- 
swer as  irrelevant  and  redundant, 
is  not   appealable  under  section 
3191   of  the   Code   of   Civil   Pro- 
cedure; such  order  merely  affects 
a  mode  of  procedure,  and  does  not 
deprive  the  plaintiff  of  any  sub- 
stantial right  or  touch  the  merits 
of  his  case.   Waters  v.  Curtis,  179. 

5.  It  seems,  that  a  denial  in  an  an- 
swer of  knowledge  or  information 
sufficient  to  form  a  belief,  "as  to 
each  and  every  allegation  "  in  the 
complaint  not  specifically  denied, 
is  bad,  as  containing  a  negative 
pregnant.    Ib. 

6.  The  verification  of  a  pleading  of 
a  domestic  corporation  by  an  offi- 
cer of  the  corporation,  is,  under 
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sections  525  and  526  of  the  Code 
of  Civil  Procedure,  a  verification 
by  the  party,  and  such  officer  need 
not  set  forth  therein  the  grounds 
of  his  belief  as  to  matters  not 
stated  upon  his  knowledge.  Amer- 
ican Insulator  Co.  v.  Banker's 
&c.  Tel  Co.,  200. 

7.  The  complaint  in  an  action  upon 
a  policy  of  marine  insurance  upon 
a  vessel  alleged  that,  the  vessel  was 
burned  and  partially  destroyed  by 
perils  insured  against;  and  a  copy 
of  the  policy  was  annexed  to  and 
made"  a  part    of    the  complaint, 
from  which  it  appeared  that  fire 
was  one  of  the  perils  enumerated. 
The  answer,  after  denying  the  al- 
legations of  the  complaint,  alleged 
that  "  the  ship  was  burned   and 
destroyed  by  fire,  by  and  through 
the  act  and  negligence  of  the  own- 
ers thereof,  and  of  the  plaintiffs, 
and  with  and  by  their  knowledge, 
procurement  and  assent."      Held, 
that  this  was  setting  up  an  affirm- 
ative defense,  the  burden  of  prov- 
ing which  was  upon  the  defendant. 
Slocovich  v.  Oriental  Mutual  Ins. 
Co.,  264. 

8.  In  an   action  for  the  conversion 
of  a  quantity   of  household   fur- 
niture of  a  certain  value,  and  for 
insulting  and  abusing  plaintiff  and 
injuring  her  premises   and   other 
property,  to  her  damage  in  a  sum 
alleged,  defendant  did  not  demur 
for  the  misjoinder    of    causes    of 
action,  which   appeared  upon  the 
face  of  the  complaint.  His  answer 
contained   a  general    denial,   and 
justified   the   taking    of    the   fur- 
niture under  a  chattel  mortgage,  j 
Held,  that  the  denial  of  a  motion  j 
made  at  the  trial  to  compel  plaint-  i 
iff  to  elect  for  which  cause  of  ac- 
tion she  claimed  to  recover,  and  of 
a  motion  to  strike  out  allegations 
of  the  complaint,  was  not  error.  ] 
Van  Loan  v.  Willis,  281. 

9.  In   an  action  for  injuries    occa-  ': 
sioned  by  the  taking  or  impairing  j 
of  easements  appurtenant  to  real 
property  owned  by  tenants  iu  com- 
mon, and  by  maintaining  a  con- 
tinuing   nuisance    to    the    same 
property,  in  which  it  appears  from 
the    complaint    that  one    of    the 
plaintiffs  sues,  as  executrix,  in  re- 
spect of  injuries  during  the  life- 
time of  her  testator,  and  also,  as 


his  devisee  in  respect  of  injuries 
since  his  death,  the  other  tenants 
in  common  being  all  properly 
joined  as  plaintiffs,  the  complaint 
is  not  denmrrable  on  the  ground 
of  misjoinder  of  parties  plaintiff. 
McCrea  v.  New  York  Elevated  11. 
E.  Co.,  302. 

10.  At  the  trial  of  an  action  brought 
upon  an  undertaking  given  to  pro- 
cure a  stay  of  proceedings  on  ap- 
peal from   a  judgment,  defendant 
applied  for  leave  to  interpose  a  sup- 
plemental  answer  setting  up  that 
the  judgment  appealed  from  had 
been  set  aside.     It  appeared  that 
the  judgment  was  not  actually  va- 
cated  and  nullified,  but  all   that 
was  contemplated  was  a  new  en- 
try of    the    judgment    on    a    re- 
taxation  of  costs.     Held,  that  it 
was   within  the  discretion  of  the 
court    to    deny    the    application. 

•  Wakefield    v.    American    Surety 
Co.,  349. 

11.  In  an  action  for  the  conversion  of 
coupons  for  interest  on   bonds   of 
the   company  issuing    them    the 
complaint    alleged    that    plaintiff 
was  the  owner  of  a  certain  num- 
ber of  coupons,   each   of  a  nom- 
inal    and     actual     value     of     a 
specified  sum,  issued  by  a  company 
designated  by  its  corporate  name, 
in  connection  with  its  first  mort- 
gage bonds.     Held,  that   the   ab- 
sence of  any  denial  of  these  allega- 
tions in  the  answer  operated  as  an 
admission  of  the  corporate  capaci- 
ty of  the  company  and  of  the  lawful 
issue   of    the  securities;   but  that 
the  allegation   as  to  the   nominal 
and  actual  value  of  the  coupons, 
not  being  issuable,  was  not  admit- 
ted by  the  failure  to  deny  it.      De- 
Graafv.  Wyckoff,  366. 

12.  The  answer  admitted  the  posses- 
sion by  defendant  of  a  like  num- 
ber of  coupons  purporting  to  be 
issued  by  the  same  corporation  as 
the  coupons  mentioned  in  the  com- 
plaint, but  denied  any  knowledge 
or  information  sufficient  to  form  a 
belief  as  to  whether  or  not  they 
were  the   identical  coupons  men- 
tioned  in  the   complaint.      Held, 
that  this  was  sufficient  to  put  in 
issue  the  identity  of  the  coupons; 
since  no  inference  could  be  drawn 
from  this  admission  that  the  cou- 
pons mentioned  were  the  identical 
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coupons  claimed  by  plaintiff,  as  it 
might  be  assumed,  from  the  gen- 
eral knowledge  of  such  transac- 
tions, that  each  coupon  bore  the 
corresponding  number  of  the  bond 
from  which  it  had  been  detached. 
Ib. 

13.  In  an  action  to  recover  compen- 
sation for  services  rendered  under 
an    agreement,    where    the  com- 
plaint  avers  due  performance  by 
plaintiff  of  the  agreement  on  his 
part,   and  the  answer  contains  a 
general  denial,   evidence    of    the 
breaches  of  the  contract  by  plaint- 
iff is  admissible  under  the  general 
denial.     Weinbery  v.  Blum,  399. 

14.  In  an  action  for  rent  the  com- 
plaint alleged  the  execution  of  a 
written    lease    between   plaintiffs 
and  defendant,  a  covenant  by  de- 
fendant therein  to  pay  the  rent, 
performance     of     the    conditions 
thereof    by    plaintiffs,   and    non- 
payment of  the  rent  by  defendant. 
The  answer  admitted   the  execu- 
ution  of  the  lease,  and  stated  that 
defendant  had   no   knowledge  or 
information  sufficient  to  form  a 
belief  as  to  the  terms   or  condi- 
tions thereof,  or  whether  he  cove- 
nanted  to  pay   the  rent  reserved 
therein,  or  as  to  the  performance 
by    plaintiffs    of    the    conditions 
thereof;  and  denied  that  the  rent 
claimed  was  ever  demanded.   Held, 
that    the    answer    was  frivolous. 
CoUis  v.  Alburtis,  425. 

15.  The  fact  that  the  complaint  in 
an  action  in  a  superior  city  court 
contains  averments  showing  want 
of  jurisdiction  of  the  court  over 
the  parties  does  not  justify  the 
court  in  refusing  to  proceed  with 
the  case  if  defendant  appears  and 
fails  to  plead  the  want  of  jurisdic- 
tion.    McLean    v.    St.    Paul  cfc 
Chicago  R.  Co.,  446. 

16.  In  an    action    for    an    alleged 
breach  of  an  agreement  between 
co-partners,  set  out   in  the  com- 
plaint, that  neither  of  them  should 
indorse  the  firm  name   upon   any 
promissory  note,  the   answer  was 
a  general  denial,  and  it  was  proved  , 
that  defendant  indorsed   the   firm 
name  on  a   promissory  note  for 
the  accommodation  of  a  thin!  per- 
son,  in  a  matter  not  connected 


with  the  firm  business.  Held,  that 
in  order  to  recover,  plaintiff  must 
prove  the  agreement  set  out  in  the 
complaint,  and  was  not  entitled  to 
recover  upon  showing  merely  that 
the  indorsement  was  made  without 
the  knowledge  or  consent  of  de- 
fendant's co-partner.  Bitter  v. 
Galitzenstein,  452. 

17.  In  an  action  for  divorce  brought 
by  a  wife,  after  failure  by  the  hus- 
band  to    answer  the    complaint, 
leave  to  answer  was  granted  him 
upon  terms  that  he  should  pay  cer- 
tain referee's  fees  and  counsel  fees 
within  a  time  limited.     He  served 
an  answer,  but  failed  to  pay  the 
whole  of  the  fees  directed  to  be 
paid,  or  of  the  alimony  previously 
granted  to  the  wife,  whereupon  an 
order  was    made    adjudging  him 
guilty  of  contempt  therefor.  Held, 
that  the  court  had  power  to  strike 
out  his  answer.     Clark  v.  Clark, 
497. 

18.  In  an  action  to  recover  a  pay- 
ment under  an  agreement  for  sep- 
aration of  husband  and  wife,  the 
complaint  need  not  set  forth  facts 
showing  the  existence  of   grounds 
for  a  limited  divorce  ;  allegations 
that  the  parties,  immediately  after 
the  execution  of  the  agreement, 
acted  upon  it,  and  have  since  con- 
tinued to  do  so,  are  sufficient.    Ib. 

19.  A  complaint  which  alleges  that 
the  plaintiff  is  incorporated  under 
an«act  of  Congress,  but  contains 
no  allegation  as  to  whether  it  is  a 
foreign  or  domestic  corporation,  as 
required   by  section  1775  of    the 
Code  of  Civil  Procedure,  and  which 
does  not  specifically  state  whether 
its  location  is  within   or  without 
the   state,   is  defective;    and    the 
defect  can  be  taken  advantage  of 
by  demurrer.  First  National  Hank 
of  Northampton  v.  Doying,  509. 

20.  In  an  action  for  damages  sus- 
tained  by  the  levy  of  an  attach- 
ment, a  complaint  which   alleges 
that    the  attachment  was  wholly 
illegal  or  unauthorized  by  law  and 
the  court  had  no  jurisdiction  to 
issue   the  same  and  the  same  was 
null  and  void,  and  that  the  attach- 
ment was  vacated  on  motion,  with- 
out stating  facts  showing  that  the 
attachment  was  unauthorized,  and 
without  alleging  that  it  was  va- 
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cated  for  irregularity -or  as  being 
unauthorized,  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action.  Sprague  v.  Parsons,  553. 

21.  In  an  action  by  a  broker  to  re- 
cover commissions  upon  a  sale  of 
real  estate,  the.  complaint  alleged 
an  agreement  between  plaintiff 
ami  defendant  whereby  the  former 
should  have  the  sole  and  exclusive 
control,  management  and  charge 
of  the  sale  and  disposition  of  the 
property,  and  that  in  violation  of 
the  agreement  defendant  himself 
effected  the  sale.  Held,  that  upon 
the  trial  of  the  action  it  was  error 
to  refuse  a  request  of  the  defend- 
ant to  charge  the  jury  that  plaint- 
iff could  not  recover  unless  the 
jury  were  satisfied  from  the  evi- 
dence that  defendant  gave  him 
the  exclusive  right  to  sell  the  prop- 
erty; and  to  submit  to  the  jury 
the  question  whether  plaintiff  was 
the  procuring  cause  of  the  sale. 
Wyckoffv.  Taylor,  564. 

See  DISTRICT  COURT,  2. 
DIVORCE. 
J  URISDICTION. 
LlBXIi. 

Lis  PENDENS. 
REPLEVIN,  1. 
WORK  AND  LABOR. 

PRACTICE 

See  APPEAL. 
COSTS. 
EVIDENCE. 
INTERPLEADER. 
Lis  PENDENS. 
PARTIES. 
PLEADING. 
REFERENCE. 
REPLEVIN. 

SUBMISSION    OF    CONTRO- 
VERSY. 

PRESUMPTIONS. 

See  COUPONS,  .3. 
INSURANCE,  4. 
NEGLIGENCE,  J,  3.  6. 
RAILWAYS,  1,  4,  7,  11. 
WAREHOUSEMEN. 

PRINCIPAL  AND  AGENT. 

1.  Supplies    for    defendant's    hotel 
were  ordered  from  plaintiffs  by  a 


steward  employed  by  defendant  for 
that  purpose,  and  were  delivered 
by  plaintiffs  with  bills  or  memo- 
randa of  the  amounts  made  out  to 
the  hotel,  which  were  examined 
by  defendant  or  his  bookkeeper, 
who  then  gave  the  steward  the 
money  to  pay  for  them  ;  but  he 
paid  plaintiffs  for  a  part  only,  and 
kept  the  balance  of  the  money  for 
his  own  purposes.  Held,  that  de- 
fendant was  liable  to  plaintiffs  for 
the  price  of  goods  furnished  re- 
maining unpaid.  Goelet  v.  Meares, 
30. 

2.  The  fact  that  an  agent  was  in- 
duced by  bribery  to  make  a  con- 
tract on  behalf  of  his  principal,  is 
not,  of  itself,  after  the  contract 
has  been  performed  and  the  prin- 
cipal has  derived  benefit  therefrom, 
and  there  can  be  no  rescission,  a 
defense  to  an  action  to  recover 
compensation  for  such  perform- 
ance ;  evidence  of  some  injury  to 
the  principal  resxilting  from  the 
bribe  is  also  necessary  to  constitute 
a  defense;  and  such  injury  cannot 
be  inferred  from  the  mere  fact  that 
presents  were  given  by  the  plaint- 
iff to  the  agent  and  accepted  by 
the  latter.  Jireicster  v.  Hatch,  65. 


3.  Defendant,  a  foreign  banking  cor- 
poration, received  as  security  for 
the  payment  to  itself  of  certain 
bills  of  exchange,  bills  of  lading  of 
goods  shipped  by  the  drawers  of 
the  bills  of  exchange  from  a  for- 
eign port  to  New  York,  which 
goods  were  intended  to  be  sold  in 
New  York  and  the  proceeds  ap- 
plied to  the  payment  of  the  bills  of 
exchange  ;  for  which  purpose  the 
shippers  requested  defendant  to 
hand  the  shipping  documents  to 
plaintiff,  the  agent  of  the  shippers 
in  New  York,  he  to  undertake  to 
hold  the  goods  on  defendant's  ac- 
count and  pay  defendant  the  pro- 
ceeds when  realized  ;  and  defend- 
ant's agent  in  New  York  accord- 
ingly delivered  the  bills  of  lading 
to'plaintiff  upon  plaintiff  execut- 
ing and  delivering  to  him  an  in- 
strument in  writing  by  which 
plaintiff  agreed  to  store  the  mer- 
chandise as  defendant's  property 
and  deliver  the  warehouse  receipts 
therefor  together  with  the  poli- 
cies of  insurance  on  the  goods  to 
defendant's  agent,  and  which  re- 
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cited  that  the  intention  of  the  ar- 
rangement was  "  to  protect  and 
preserve  unimpaired  the  lien  of 
the  bank  or  its  agent  on  said  mer- 
chandise." Having  thus  obtained 
the  bills  of  lading,  plaintiff  paid 
the  freight  and  other  charges  on 
the  goods  necessary  to  get  posses- 
sion of  them  and  incident  to  their 
landing  and  storage,  and  stored 
and  took  warehouse  receipts  for 
them,  but  instead  of  delivering  the 
receipts  to  defendant's  agent, 
plaintiff  kept  them.  The  goods 
could  not  be  sold  for  an  amount 
sufficient  to  pay  the  bills  of  ex- 
change and  also  the  amount  of 
freight  and  other  expenses  paid 
by  plaintiff;  and  while  they  still 
remained  in  store,  the  shippers 
and  their  branch  house  upon  whom 
the  bills  of  exchange  were  drawn 
became  insolvent,  without  making 
any  provision  for  the  payment  of 
the  bills.  Held,  that  plaintiff  had 
no  lien  superior  to  that  of  defend- 
ant upon  the  goods  for  his  advances 
to  pay  freight,  even  if  he  used  his 
own  inoney  in  paying  the  freight; 
since  in  so  doing  he  did  riot  act  as 
the  agent  of  the  defendant,  but  as 
the  agent  of  the  shippers,  in  the 
performance  of  their  duty  to  de- 
fendant to  make  such  payment. 
Cooper  v.  Hong  Kong  &c.  Bank. 
Corp.,  183. 

See  ABBEST. 
BROKERS. 

PRINCIPAL  AND  SURETY. 

Upon  the  charter  of  a  steamboat  by 
plaintiff  to  K.,  defendant  executed 
an  instrument  in  writing  by  which 
he  bound  himself  to  make  good 
any  loss  or  damage  caused  to 
plaintiff  by  non-fulfillment  of  con- 
tract on  the  part  of  K. .  and  agreed 
to  make  good  any  deficiencies  "  in 
bills  not  paid  on  said  boat  con- 
tract during  said  time  by  said  K. 
or  his  agent  or  agents."  Subse- 
quently, plaintiff  and  K.  made  a 
new  agreement,  by  which  K.  as- 
signed to  plaintiff  all  th«  proceeds 
or  receipts  of  the  charter-party, 
and  the  possession  and  control  of 
the  boat  were  given  to  an  employe 
of  plaintiff,  by  whom  the  receipts 
were  taken  and  expenditures  made, 
and  the  boat  was  run  in  disregard 
of  the  terms  of  the  charter,  with- 
out the  knowledge  or  consent  of 


'  the  defendant.  Held,  that  by  the 
departure  from  the  terms  of  the 
charter,  defendant  was  released 
from  his  liability  as  surety.  Cor- 
nell v.  Eayan,  505. 

Q 

QUESTIONS   OF  LAW  AND 
FACT. 

See  BROKEBS,  3. 
COUPONS,  1. 
PAYMENT. 
TRIAL,  1. 

R 
RAILWAYS. 

1.  In  an  action  against  an  elevated 
railway  company  for  damages  from 
a  fire  caused  by  sparks  from  de- 
fendant's locomotive,  evidence  that 
the  locomotive,  at  the  time  of  the 
injury,    emitted    a    quantity    of 
sparks   so   large   and   so   brilliant 
that  the  attention  of  the  witness, 
who  had   frequent    opportunities 
for  observation,  was  immediately 
attracted,  is  sufficient  to  make  a 
prima  facie    case   of    negligence 
against     defendant.      Ruppel    v. 
Manhattan  It.    Co.,  11. 

2.  A  regulation  of  an  elevated  rail- 
way company  forbidding  passen- 
gers to  stand  upon  the  platforms 
of   the  cars,  is  a   reasonable  and 
proper  one,  and  if  a  passenger  re- 
fuses to  comply  with  it  when  there 
is  room  inside  the  cars  which  can 
conveniently  be  reached,  the  ser- 
vants of  the  company  may  law- 
fully eject  him  from  the  train  at 
any  regular  station;  but  they  have 
no  authority  to  take  hold  of  him 
for  the  purpose  of  coercing  him  to 
go    inside    the    car.     Graville  v. 
Manhattan  K.    Co.,  32. 

3.  At  a  trial  of  an  action  against  an 
elevated  railway  company  for  dam- 
ages for  personal  injuries  caused 
by  a  spark  or  cinder  from  defend- 
ants'   locomotive,   the   judge   in- 
structed  the  jury  that  it  was  the 
duty  of   defendants  to  adopt  all 
the  means  which  modern  science, 
discovery   and    invention    afford, 
and   all   the  facilities  of  the  age 
within  their  power,  in  the  opera- 
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tion  of  thfir  roads,  that  they  migh 
so  exercise  their  rights  as  not  to 
cause  injury  to  others.  Held,  that 
although  this  instruction  was  erro- 
neous, being  too  broad,  genera" 
and  vague,  the  error  was  obviated 
by  the  judge  subsequently  charg- 
ing, at  the  request  of  defendants, 
that  if  .defendants  used  the  besl 
devices  known  to  avoid  throwing 
sparks,  ashes  or  cinders,  and  used 
them  carefully  and  with  prudence, 
they  were  not  responsible;  and 
that  they  were  not  bound  to  use 
any  supposed  improved  device,  or 
one  which  theoretically  might  be 
supposed  to  be  better  than  the  one 
in  use,  but  only  such  whose  util- 
ity had  been  tried  and  approved  in 
practical  operation ;  as  this  so  qual- 
ified and  limited  what  had  previ- 
ously been  said  that  the  jury  could 
not  have  been  misled.  Burke  v. 
Manhattan  S.  Co.,  75. 

4.  Plaintiff's    testimony    was    that 
while  he  was  driving  a  street  car 
under  defendants'  railway,  a  loco- 
motive engine  passed  over  his  head, 
and  as  it  passed,  a  shower  of  cin- 
ders came  into   his  face,  one  of 
which  struck  in  his  eye,  producing 
a  severe  injury.     Held,  that  this, 
with  general  evidence  of  the  fall- 
ing of  sparks,  as  a  matter  of  daily 
observation,  was  sufficient  to  make 
a  prima  facie  case  of  negligence 
against  defendants;  and  that  in- 
structions to  the  jury  that  if  cin- 
ders or  sparks  escaped  from  de- 
fendants' locomotive,  it  was  prima 
facie  evidence  of  neglieence,  must 
be  understood  as  referring  to  the 
escape  of  cinders  and  sparks  de- 
scribed by  the  plaintiff,  and  were 
substantially  correct.     Ib. 

5.  Plaintiff  was  employed  by  a  car 
company  in  cleaning  its  cars  and 
preparing    them  for    use  on   the 
road  of  defendant,  a  railroad  com- 
pany, with  which  the  car  company 
had  contracted  for  the  use  of  the 
cars,  and  which  had  no  part  in 
the  work  of  keeping  the  cars  clean 
and  fit  for  use.   She  was  not  hired 
or  paid  by  the  railroad  company, 
and  was  not  subject  to  the  orders 
or  control  of  its  managers.  While, 
in  the  course  of  her  employment, 
crossing  the  tracks  of  the  railroad 
company,  she  was  struck  and  in- 
jured by  one  of  its  cars  put  sud- 
denly in  motion.     Held,  that  she 


might  recover  damages  for  such 
injury  from  the  railroad  company, 
even  though  the  injury  was  due  tr. 
negligence  of  employe's  of  that 
company;  she  being  the  servant 
of  an  independent  contractor. 
Harold  v.  New  York  Central  R. 
It.  Co.,  89. 

6.  In  crossing  the  tracks  at  the  time 
of  the   injury,   plaintiff  acted   in 
obedience  to  orders  of  the   mana- 
ger of  the  car  company,  and  could 
not  have  performed  her  work  with- 
out crossing  the    tracks.      Held. 
that  she  was  not  upon  the  track 
as  a  mere  licensee,  but  by  the  ex- 
press  permission  of  the   railroad 
company,  to  aid  in  the  accomplish- 
ment of  an  object  that  concerned 
its  business,  and  that  it  owed  to 
her  the  duty  to  move  its  cars  with 
the  care  that   a  man  of  common 
prudence  would  have  taken  under 
the  circumstances.    Ib. 

7.  Owners  of    land  abutting  on  a 
public  street  in  the  City  of  New 
York,   opened    under  the   act   of 
April  19th,  1813,  are  presumed  to 
have  been  assessed  for  the  benefit 
to  their  lands  and  the  structures 
which  might  be  erected   thereon 
by   having    such    street    open   in 
front  thereof,  assuring  light,  air, 
and  access  thereto,  while  the  street 
should  remain  a  public  street;  and 
they  are  entitled  to  compensation 
for    a    permanent  diminution  of 
such  light,  air  and  access  caused 
by  the  erection    of   an    elevated 
railway  in  the   street,  authorized 
by  the  legislature   for  the  public 
use.     Peyser  v.  Metropolitan  It. 
Co.,  122. 

3.  In  an  action  by  such  owner 
against  an  elevated  railway  com- 
pany for  damages  from  the 
erection,  maintenance  and  oper- 
ation by  defendant  of  such  a  rail- 
way in  the  street  in  front  of  his 
dwelling-house,  evidence  is  admis- 
sible on  behalf  of  plaintiff  of  the 
darkening  of  his  windows  by  the 
passage  of  trains  and  the  emission 
of  smoke  and  steam,  as  well  as  of 
obscuration  of  light  by  the 
structure;  also  of  the  emission 
of  smoke  and  stench,  com- 
pelling occupants  of  the  house 
to  keep  the  windows  closed,  there- 
by causing  deprivation  of  air;  also 
of  dampness  in  the  street,  and 
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consequent  bad  smells  caused  by 
interception  of  sun,  ligbt  and  air 
by  the  structure,  as  showing  di- 
minished circulation  of  air;  but 
that  no  recovery  could  be  had  on 
account  of  the  noise  caused  by 
the  passage  of  trains,  nor  for  the 
shaking  of  plaintiff's  wall  by  rea- 
son of  the  vibration  of  the  railroad 
structure,  the  cause  appearing  to 
be  that  one  of  the  columns  of  the 
structure  was  placed  in  the  street 
close  to  the  wall  of  a  vault  in  front 
of  the  house,  which  wall  was  a  con- 
tinuation into  the  street  of  the 
party  wall  of  the  house;  that  while 
evidence  as  to  diminution  of  rental 
received  by  plaintiff  from  his  house 
was  proper,  as  some  indication  of 
the  value  of  the  property,  evidence 
as  to  tho  effects  of  the  railroad 
structure  upon  the  value  of  other 
premises  in  the  vicinity  belonging 
to  other  persons  was  improper  ; 
and  that  testimony  of  experts  was 
admissible  as  to  diminished  value 
of  plaintiff's  property,  and  gener- 
ally of  all  property  in  the  street 
caused  by  obstruction  to  light,  air 
and  access,  but  not  as  to  the  effect 
of  the  railroad  structure  upon 
other  specific  property  in  the  street. 
Ib. 

9.  The  damage  recoverable  in  such 
a  case  is  the  loss  occasioned  by 
the  permanent  diminution  of  value 
of   plaintiff's   property  caused   by 
loss  or  obstruction  of  light,  air  and 
access,  resulting  directly  from  de- 
fendant's structure  and  its  uses. 
Ib. 

10.  A  passenger  on  a  railway  train, 
traveling  free  upon  a  pass   good 
for  passage  in  the   ordinary   cars 
of  the  railroad  company,  who  pays 
compensation    for  transportation 
in  and  is  accepted  as  a  passenger 
in  a  drawing-room  car.  becomes  a 
passenger    for    hire,    and    is    not 
bound  by  stipulations  in  the  free 
pass  exempting  the  railroad  com- 
pany from  liability  to  him  fur  in- 
juries.    Ulrich  v.  New  York  Cen- 
tral &c.  Jt.  A'.  Co.,  129. 

11.  In  an  action  against  an  elevated 
railway  company  for  damages  for 
personal  injuries  to  plaintiff  caused 
by  a  cinder  from  defendant's  loco- 
motive striking  him  in   the  eye, 
evidence  that,  at  the  time  of  the 
injury,  a  stream  of  hot  ashes  and 


red  hot  cinders,  some  of  which 
were  about  the  size  of  a  marble, 
fell  from  defendant's  locomotive 
into  the  street,  is  sufficient  to 
raise  a  presumption  of  negligence 
on  the  part  of  defendant  in  the 
construction  or  management  of  its 
'engine."  Ashley  \:  Manhattan  li. 
Co.,  205. 

12.  Plaintiff's    intestate    was    em- 
ployed by  a  car  company  to  clean 
its  cars,  which  were  used  in  the 
business  of  defendant,  a  railroad 
company,  and  were  kept,  when  not 
in  use,  in  defendant's   yards.     Jn 
performing  her  duty,  it  was  neces- 
sary for  her  to  cross  defendant's 
tracks,  and   she  was  directed  by 
the  agent  of  the  car  company  to 
do  so,  going  wherever  there  was  a 
car  to   be  cleaned.      Held,   that, 
under     the     circumstances,     she 
was  upon  the  track  not  as  a  mere 
licensee,  but  by  the  express  per- 
mission of  defendant  for  the  pur- 
pose   of    following     her     lawful 
pursuit,  and  that  defendant  owed 
to  her  the  duty,  in  the  manage- 
ment of  its  cars,  to  exercise  reason- 
able care  in  their  movements  so 
as  to  do  her  no  injury  by  negli- 
gence.    Young  v.  New  York  Cen- 
tral &c.  II.  R.  Co.,  294. 

13.  Deceased,  while  crossing  one  of 
defendant's  tracks  to  reach  a  car 
she  had   been   directed   to  clean, 
was  killed  by  being  struck  by  a 
baggage  car  which   had   been  left 
standing     alone    on     the    track, 
and  which  was  suddenly  put  in 
motion  by  other  cars  striking   it. 
The  time  was  the  morning  of  a  day 
in  December  ;    the    weather  was 
foggy;  there  were   engines  in  the 
yard  emitting  smoke  and  steam: 
many  trains  passed  in  and  out  of 
the  depot  adjoining,  and  switch  en- 
gines were  at  all  times  employed 
in  the  yard  for  moving  cars  to  and 
fro.     It  appeared  that  the  cars  by 
which  the  baggage  car  was  struck 
had  been  "  kicked  "  off   by  an  en- 
gine and  left  to  go  by  their  own 
momentum,    to   the  depot,  under 
charge  of  a  brakeman.     He  testi- 
fied that  it  was  unusual   for  the 
baggage  car  to  be  in  the  place  it 
stood;  that  he  did  not  see  it  until 
it  was  struck,  and  did  not  know  it 
was  there;  that  there  was  no  sig- 
nal man  or  switchman  on  the  track 
to  tell  him  that  the  car  was  there; 
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that  be  intended  to  go  with  his 
cars  into  the  depot;  and  that  he 
was  at  the  brake  and  had  the  cars 
,  under  control.  There  was  evi- 
dence that  the  baggage  car  was 
thoroughly  braked  up,  and  that 
the  brakes  were  in  good  order,  and 
one  witness  testified  that  during 
his  period  of  service  in  the  yard 
he  never  once  saw  a  car  struck  with 
force  sufficient  to  move  it  as  plaint- 
iff claimed  the  baggage  car  was 
moved.  Held,  that  the  evidence 
bearing  upon  the  question  whether 
the  brakeinan  was  managing  the 
cars  with  the  care  he  ought  to 
have  taken,  considering  the  time, 
place,  condition  of  the  atmosphere, 
and  the  persons  whose  duty  called 
them  upon  the  track,  was  sufficient 
to  justify  the  submission  to  the 
jury  of  the  question  of  defendant's 
negligence.  Ib. 

14.  In  an  action  for  personal  inju- 
ries to  plaintiff,  alleged  to  have 
been  caused  by  the  negligence  of 
defendant,  it  appeared  that  de- 
fendant had  dug  a  trench  in  a  pub- 
lic street  for  the  purpose  of  laying 
pipes,  and  had  constructed  across 
the  trench  a  temporary  bridge 
with  a  guard  rail  supported  by  up- 
right planks,  one  of  which  was 
not  more  than  three  or  four  inches 
from  the  side  of  the  street  cars 
where  they  passed  the  bridge;  and 
that  while  plaintiff  was  riding  in 
one  of  the  cars  and  passing  the 
bridge,  his  arm  was  broken.  He 
testified  that,  at  the  time,  of  the 
accident,  he  was  sitting  on  the 
south  side  of  the  car,  his  arm  rest- 
ing against  the  window  blind,  and 
the  upright  plank  fell  over,  strik- 
ing and  breaking  his  arm.  An 
employ^  of  defendant  testified 
that,  immediately  after  the  acci- 
dent, the  upright  plank  had  fallen 
over  toward  the  north,  four  or  five 
inches  out  of  perpendicular;  that 
it  was  held  at  the  foot  by  one  nail 
only,  which  was  loose,  and  acted 
as  a  pivot  on  which  the  plank  dan- 
gled; and  that  be  saw  nothing  that 
could  have  caused  the  accident  ex- 
cept the  plank.  The  evidence  as 
to  whether  plaintiff's  arm  was  in- 
side or  outside  the  car,  at  the  time 
of  the  injury,  was  conflicting. 
Held,  that  the  evidence,  both  on 
the  question  of  defendant's  negli- 
gence, and  on  the  question  of  con- 
tributory negligence  on  the  part  of 


plaintiff,  was  properly  submitted 
to  the  jury.  Francis  v.  New  York 
Steam  Co.,  510. 

See  NEW  YORK  CITY,  3,  4. 

RECEIVER. 

See  ATTORNEY  AND  CLIENT,  2. 
REFERENCE. 

1.  The  tiine^for  which  fees  are  to  be 
allowed  to  a  referee  upon  the  trial 
of  an  issue  of  law,  as  time  "  spent 
in  the  business  of  the  reference," 
under  section  3296  of  the  Code  of 
Civil  Procedure,   is   a  reasonable 
time  for  the  examination  of   the 
questions  of  law  submitted  to  him. 
to  be  determined  by  the  nature  of 
the  case  or  the  questions  he  had 
to  pass  upon.  Fay  v.  Muhlker,  314. 

2.  An   order  referring   the   trial   of 
issues  of  fact  in  an  action,  upon 
the  ground  that  the  trial  will  re- 
quire the  examination  of  a  long 
account,  will  not  be  reversed  upon 
appeal  unless  it  is  palpable  that  no 
such  account  can  be  involved.   Van 
Orden  v.  Tilden,  396. 

3.  In  an  action  for  work  done  and 
materials  furnished,    in   which   a 
counterclaim     for     damages     for 
breaches  of  contract  was  set  up,  a 
reference  was  ordered  upon  affida- 
vits that  more  than  one  hundred 
items  in  the  plaintiff's  bill  of  par- 
ticulars were  in  dispute  and   the 
whole  of  the  counterclaim.     Held, 
that  the  order  of  reference  should 
be  affirmed.     Ib. 

4.  A  reference  is  allowed  in  actions 
upon    contract,  where   numerous 
items  are  contested,  from  the  in- 
trinsic difficulty  of  deciding  such 
a  controversy  without  the  instru- 
mentality of  a  referee.     Ib. 

5.  In  an  action  for  divorce,  a  stipu- 
lation in  writing  was  entered  into 
between  the  parties  that  the  right 
to  a  trial  by  jury   be  waived  and 
that  it  be  referred  to   a  referee  to 
take  proof  and  report.     Upon  this 
an  order  was   made   referring  the 
action  to  a  referee  to  take  proof 
of   the  facts   stated   in   the   com- 
plaint and  report,  with  his  opin- 
ion thereon ;  and  also  to  take  proof 
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of  the  service  of  the  summons  and 
complaint.  Subsequently,  defend- 
ant served  a  supplemental  ans\Ver, 
upon  a  stipulation  between  the 
attorneys  for  the  parties  that  such 
supplemental  answer  be  considered 
as  denied  by  the  reply  and  the 
issues  thus  raised  be  included  in 
the  order  of  reference  already  en- 
tered ;  and  upon  this  stipulation 
another  order  of  reference  was 
entered,  that  the  issues  raised  by 
the  supplemental  answer  and  reply 
be  tried  before  the  referee  in  like 
manner  as  if  included  in  the  origi- 
nal order  of  reference.  Held,  that 
AS  the  intention  of  the  parties  was 
apparently  to  have  the  issues  tried 
privately  by  a  referee  instead  of  in 
open  court,  an  order  might  prop- 
erly be  made  amending  the  orders 
of  reference  so  that  the  action  and 
all  the  issues  therein  should  be 
referred  to  the  referee  to  hear 
and  determine  the  same  and  re- 
port thereon.  Bliss  v.  Bliss,  489. 

6.  It  is  within  the  discretion  of  a 
referee,  upon  the  trial  of  an  ac- 
tion, to  refuse,  after  defendant  lias 
rested,  and  the  case  is  nearly 
closed,  to  allow  plaintiff  to  recall 
a  witness  who  has  been  twice  on 
the  stand  and  fully  examined  and 
cross-examined;  or  to  refuse,  after 
the  close  of  the  whole  case,  and 
after  adjournments  for  the  purpose 
of  summing  up,  to  re-open  the 
whole  case,  and  permit  plaintiff  to 
call  other  witnesses^.  Loonam  v. 
Myers,  535. 

See  APPEAL,  4,  11. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  3,  7. 

RELIGIOUS  SOCIETIES. 

The  principal  office  of  the  plaintiff, 
a  religious  corporation,  was  its 
treasurer's  office,  and  it  transact- 
ed most  of  its  business  there.  Held, 
that  an  action  brought  by  it  was 
properly  brought  in  the  district 
court  for  the  judicial  district  for 
the  City  of  New  York  within  which 
such  office  was  situated,  although 
its  church  edifice  was  situated  in 
a  different  judicial  district.  St. 
Michael's  P.  E.  Church  v.  Bchr- 
ens,  548. 

REPLEVIN. 
1.  In  an  action  to  recover  a  chattel 


claimed  by  plaintiff  under  an 
agreement  with  defendant,  •  an 
infant,  an  answer  pleading  in- 
fancy as  a  defense  is  an  election 
by  defendant  to  avoid  the  agree- 
ment on  the  ground  of  infancy. 
Pakas  v.  Racy,  227. 

2.  Where,  upon  trial  of  an  action  of 
replevin,  the  verdict  of  the  jury 
does  not  fix  the  value  of  the  prop- 
erty, the  court  'cannot  supply  the 
omission.  Ib. 

s 

SALE. 

1.  If,  upon  delivery  of  goods  sold  un- 
der an  executory  contract,  the  pur- 
chaser does  not  return  or  offer  to 
return  them,  he  cannot  afterwards, 
on  the  ground  that  they  are  not  of 
the  kind  or  quality  contracted  for, 
recover  damages,  or,  in  an  action 
for  the  price,  recoup  or  set  off  the 
difference,  in  value.     Copley  Iron 
Co.  v.  Pope,  144. 

2.  It  seems,  that  the  only  exceptions 
to  this  rule  are  cases  of  express 
warranty,  or  of  fraud,  or  where, 
from  the  nature  of  the  contract, 
there  could  be  no  examination  of 
the    goods    by    the    vendee.    Per 
CHARLES  P.  DALY,  Ch.  J.    Ib. 

3.  Upon  a  sale  of  negotiable  paper 
by  one  having  possession  without 
right  or  authority  to  sell,  to  estab- 
lish bad  faith  on  the  part  of  the 
purchaser,  as  against  the  rightful 
owner,  it  must  appear,  not  only 
that  he  had  notice  of   facts   that 
would   put  a  prudent  man   upon 
inquiry,  but  that  he  knew  of  facts 
that    would   necessarily   lead    the 
mind  to  believe  that  the  seller  was 
disposing    of    the    paper  without 
lawful    authority.'     Tumblety    v. 
O'Connor,  177. 

4.  Defendants,     having     purchased 
from  plaintiffs  a  quantity  of  grape 
sugar  through  a  broker,  afterwards 
agreed  through  the  same  broker  to 
purchase  from  them  more  sugar  of 
the  same  quality,  the  exact  quan- 
tity of  which  was  not  known   to 
any  of  the  parties  when  the  bought 
and  sold  notes  were  delivered.    In 
the  note  delivered  to  defendants 
the   quantity    was    stated    to    bt; 
"  about  240  cases,"    and  in   the 
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note  delivered  to  plaintiffs  it  was 
stated  to  be  "  about  250  cases." 
Pursuant  to  the  contract,  plaint- 
iffs stored  the  sugar  for  defendants 
for  six  months,  but  before  the  ex- 
piration of  that  time  defendants 
refused  to  accept  the  sugar  on  the 
ground  that  that  previously  pur- 
chased was  of  bad  quality.  Held, 
that,  notwithstanding  the  variance 
between  the  notes,  plaintiffs  were 
entitled  to  recover  from  defend- 
ants the  price  of  the  sugar;  and 
that  the  ground  upon  which  de- 
fendants refused  to  receive  and 
pay  for  the  sugar  was  untenable. 
Howell  v.  Haas,  221. 

See  ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS,  1. 

CHATTEL  MORTGAGES,  1. 

CONTRACTS,  6. 

COUNTERCLAIM. 

DAMAGES,  4. 

LIVERY  STABLE  KEEPERS. 

MECHANICS'  LIEN. 

PRINCIPAL  AND  AGENT, 
1,2. 

SPECIFIC  PERFORMANCE. 


SERVICES. 

See  ATTORNEY  AND  CLIENT,  1. 
BROKERS,  2,  3. 
MASTER  AND  SERVANT,  2, 

4,5. 
WORK  AND  LABOR. 

SHERIFF. 
See  FEES. 

SHIPPING. 

See  INSURANCE,  3-8. 

PRINCIPAL  AND  AGENT. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  contract 
to  purchase   real   estate   will   not 
be  decreed  against  a  purchaser  re- 
fusing to   accept  a  title    derived 
from  a  sale  in  an  action  for  fore- 
closure,  in  which  the    summons 
was  served  upon  necessary  defend- 
ants pursuant  to  an  order  for  pub- 
lication, made  by  a  Special   Term 
of  the  court.     Crosby  v.  Thedford, 
150. 

2.  In  an    action  to  recover  money 


paid  by  plaintiff  upon  a  contract 
for  the  sale  and  conveyance  to  him 
by  defendant  of  real  estate,  a 
counterclaim  by  defendant  for  spe- 
cific performance  of  the  contract 
by  plaintiff  may  properly  be  set 
up  in  the  answer.  Moser  v.  Coch- 
rane,  159. 

STATUTE  OF  FRAUDS. 

See  LANDLORD  AND  TENANT, 
1,7. 

STATUTES. 

Evidence  of  a  lawyer  of  another 
state,  as  to  what,  in  the  opinion  of 
lawyers  there,  should  be  the  con- 
struction of  a  statute  of  that  state, 
is  not  admissible  where  the  lan- 
guage of  the  statute  is  plain  and 
there  is  no  decision  by  the  courts 
of  the  state  upon  the  point  in  con- 
troversy. Hennessey  v.  Farrelly, 
468. 

STOCK. 

See  ATTORNEY  AND  CLIENT,  1, 
2. 

SUBMISSION  OF  CONTRO- 
VERSY. 

Upon  submission  of  a  controversy 
upon  facts  admitted,  the  court  is 
confined  to.  the  facts  agreed  upon, 
and  cannot  make  any  inferences  or 
in  any  way  depart  from  or  go  be- 
yond the  statement  presented. 
Crosby  v.  Thedford,  150. 

SUMMARY  PROCEEDINGS. 

1.  Where,  upon  affirming  on  appeal 
a  final  order  in  summary  proceed- 
ings to  recover  the  possession   of 
real  property,  costs  are  awarded  to 
the  respondent,  the  costs  taxable 
are  such,  and  such  only,  as  would 
be  taxable  if  the  special  proceed- 
ings had  been  an  action  and  the 
final  order  a  judgment.     Everall 
v.  Lansen,  10. 

2.  Where,  in  a  petition  in  summary 
proceedings  for  the    recovery  of 
real  property,  none  of  the  allega- 
tions are  stated  to  be  on  informa- 
tion and  belief,  a  verification  by  an 
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agent  of  the  landlord  stating  that 
all  the  material  allegations  of  the 
petition  are  within  his  personal 
knowledge,  for  which  reason  he 
makes  the  verification,  and  that 
the  contents  of  the  petition  are 
true  to  his  knowledge  except  as  to 
the  matters  therein  stated  to  be 
alleged  on  information  and  belief, 
and  as  to  those  matters  he  believes 
it  to  be  true,  is  suffictent.  being  a 
positive  oath  to  the  truth  of  the 
whole  petition  upon  personal 
knowledge,  and  containing  all  the 
particulars  required  by  the  Code. 
Holzderber  v.  Forrestal,  84. 

3.  In  a  summary  proceeding  by  a 
landlord  to  recover  from  the  tenant 
possession  of  the  demised  premises 
for    non-payment    of    the    rent, 
which,  by  the  terms  of  the  lease, 
was  payable  in  advance,   on  the 
first  day  of  each  and  every  month, 
the  summons  was  issued  and  serv- 
ed on  the  second   day  of  June, 
1884,  for  non-payment  of  rent  for 
that  month  ;    and  the  tenant,  in 
compliance    with    the    summons, 
and  before  the  return  day,  remov- 
ed from  the  premises.     Held,  that 
tliis  constituted  a  surrender  by  the 
tenant  and  acceptance  by  the  land- 
lord of  the  premises;  and  that,  the 
first  day  of  the  month  being  Sun- 
day, and  the  tenant  having  there- 
fore until  midnight  of  the  second 
day  to  pay  the  rent,  he  was  not  in 
default  when  the  summons  issued, 
and  was  not  liable  for  the  rent  for 
that  month.    Boehm  v.  Rich,  62. 

4.  In    summary  proceedings  to  re- 
cover possession   of  real  property 
situated  in  the  City  of  New  York, 
brought  in  the  District  Court  for 
the  district  Avithin  which  the  prop- 
erty is  situated,   jurisdiction  may 
be  acquired  by  such  District  Court, 
where  the  petition   is  filed    with 
and   the    precept    issued    by    the 
clerk  of  the  court,  under  section 
'2239  of  the  Code  of  Civil  Proced- 
ure.     The    provision    of    section 
2238,   that   the    judge  or    justice 
must    issue    the   precept,   applies 
only  where  the  application  is  made 
to  a  judge  or  other  officer,  as  au- 
thorized by  section   2234.      Sper- 
ling v.  Isaacs,  275. 

5.  A  purchaser  of  real  estate  sold, 
as   authorized    by    law,   for    non- 
payment of  taxes,  who  has  obtain- 


ed a  tax-leay,  but  not  the  posses- 
sion, of  the  premises,  they  remain- 
ing in  the  actual  possession  of  a 
tenant  under  a  prior  valid  demise 
from  the  owners  of  the  fee,  and 
who  induces  such  tenant  in  posses- 
sion to  attorn  to  and  pay  rent  to 
him,  cannot  maintain  summary 
proceedings  to  recover  the  posses- 
sion of  such  real  property  from  the 
tenant  for  subsequent  non-pay- 
ment of  rent.  Such  attornment, 
being  in  legal  effect  the  attorn- 
ment of  a  tenant  to  a  stranger, 
is  void  by  statute  as  against  the 
owner  of  the  fee,  anil  cannot 
create  the  relation  of  landlord  and 
tenant  which  is  essential  as  a 
foundation  for  the  summary  pro- 
ceeding. Ib. 

See  HUSBAND  AND  WIFK,  1 
SUMMONS. 

1.  Specific    performance  of  a  con- 
tract to  purchase  real  estate  will 
not  be  decreed  against  a  purchaser 
refusing  to  accept  a  title  derived 
from  a  sale  in  an  action  for  fore- 
closure,  in  which    the  summons 
was  served  upon  necessary  defend- 
ants pursuant  to  an  order  for  pub- 
lication, made  by  a  Special  Term 
of  the  court.     Crosby  v.  Thedford, 
150. 

2.  In  an  action  brought  for  a  penalty 
in  the  name  of  the  Mayor,  Alder- 
men and  Commonalty  of  the  City 
of  New  York  in  a  District  Court 
in  that  city,  the  authority  to  serve 
the  summons  need  not  be  indorsed 
thereon  where  a  general  appoint- 
ment by  the  Corporation  Attorney 
for  such   purpose  of   the   person 
serving  the  summons  is  filed  in  the 
office  of  the  Clerk  of  the  District 
Court.     Mayor  <fcc.  of  -iYeio  York 
v.  Millen,  458. 

SUPPLEMENTARY  PROCEED- 
INGS. 

See  ATTORNEY  AND  CLIENT,  1. 
COSTS,  6. 

SURETIES. 
See  PKINCIPAI,  AND  SURETY. 

T 

TAXES. 
A  purchaser  of  real  estate  sold,  as 
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authorized  by  lawj  for  non-pay- 
ment of  taxes,  who  has  obtained 
a  tax-lease,  but  not  the  possession, 
of  the  premises,  they  remaining  in 
the  actual  possession  of  a  tejiant 
under  a  prior  valid  demise  from 
the  owners  of  the  fee,  and  who  in- 
duces such  tenant  in  possession  to 
attorn  to  and  pay  rent  to  him,  can- 
not maintain  summary  proceed- 
ings to  recover  the  possession  of 
such  real  property  from  the  ten- 
ant for  subsequent  non-payment 
of  rent.  Such  attornment,  being 
in  leg*l  effect  the  attornment  of  •& 
tenant  to  a  stranger,  is  void  by 
statute  as  against  the  owner  of  the 
fee,  and  cannot  create  the  relation 
of  landlord  and  tenant  which  is 
essential  as  a  foundation  for  the 
summary  proceeding.  Sperling  v. 
Isaacs,  275. 

TEIAL. 

1.  Upon  trial  by  a  jury  of  an  issue 
of  fact  in  an  action,  at  the  close 
of  the    testimony,   a    motion    by 
plaintiffs  that  a  v.erdict  for  them 
be1  directed  by  the  court  was  grant- 
ed, to  which    no    exception  was 
taken  by  defendants,  they  merely 
asking  that  the  case  go  to  the  jury, 
without,   specifying  any  disputed 
question  of  fact  upon  which  the 
jury  should  pass.    Held,  that  even 
if  there  was  in  the  case  any  ques- 
tion of  fact  in  respect  to  which 
the  testimony  was  conflicting  and 
which  ought  to  have  been  left  to 
the  jury,  defendants,  not  having 
specified  it,  had  waived  their  right 
to  have  it  submitted  to  the  jury, 
and  were  not  entitled  to  a  reversal 
of  the  judgment  for  error  upon 
that  ground.     Waters  v.  Marrin, 
57. 

2.  Where,  upon  trial  of  an  action  of 
replevin,  the  verdict  of  the  jury 
does  not  fix  the  value  of  the  prop- 
erty, the  court  cannot  supply  tlie 
omission.     Pakas  v.  Eacy,  227. 

3.  In  an  action  by  an  administratrix 
for  the  proceeds  of  property  be- 
longing to  the  estate  of  her  intes- 
tate,  received    by    defendant    as 
agent,  defendant  claimed  title,  as 
against  the  administratrix, through 
an  alleged  sale  by  the  intestate  to 
his  son,  and  an  assignment  by  the 
latter  to  defendant.     Held,  that  a 
charge  to  the  jury  that  the  claims 


of  title  of  the  respective  parties 
arose  from  a  common  source  — 
from  the  intestate — was  not  erro- 
neous as  obscuring  the  case  so  as 
to  leave  the  jury  in  doubt  as  to  the 
correct  rule  to  follow.  Kettleman 
v.  Bradt,  529. 

See  REFERENCE. 
TRUSTS. 

See  FRAUDULENT  CONVEYAN- 
CES. 

HUSBAND  AND  WIFE,  3. 
INSURANCE,  1,  2. 

u 

UNDERTAKINGS. 

See  APPEAL,  7. 
.ARREST,  3. 

USURY. 

Where  a  promissory  note  is  made 
and  delivered  in  exchange  for 
another  of  the  same  amount  and 
similar  in  other  respects,  for  the 
mutual  accommodation  of  the  ma- 
kers, although  it  is  afterwards 
transferred  at  a  discount  beyond 
the  legal  rate  of  interest,  the  ma- 
ker cannot  set  up  usury  against 
the  indorsee.  Cohu  v.  Husson, 
334. 

V 

VENDOR  AND  PURCHASER. 
See  SALE. 

VERDICT. 

See  DAMAGES,  1,  5. 
REPLEVIN,  2. 

VERIFICATION. 

See  PLEADING,  6. 

SUMMARY  PROCEEDINGS,  2. 

w 

AVAIVER. 

See  CONVERSION. 
DIVORCE,  1. 
EVIDENCE,  11. 
FRAUD,  2. 
TRIAL,  1. 
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WAREHOUSEMEN. 

Defendants,  who  were  warehouse- 
men, received  from,  plaint  iff  for 
storage,  a  trunk  containing  cloth- 
ing and  other  articles,  all,  at  the 
time  of  delivery  to  them,  in  good 
order  and  condition.  When  the 
trunk  was  returned  by  them  to 
plaintiff,  about  five  weeks  after- 
wards, the  contents  were  saturated 
with  water,  and  so  soaked,  mil- 
dewed, and  some  of  the  articles 
so  rotten,  as  to  indicate  either  that 
the  trunk  had  been  immersed  in 
water  or  that  the  water  had  pene- 
trated it  gradually.  Held,  that 
these  facts  warranted  the  presump- 
tion that  there  must  have  been  a 
want  of  ordinary  care  on  the  part 
of  defendants  while  the  trunk  was 
in  their  custody,  and  that,  in  the 
absence  of  any  explanation  by 
them  of  how  the  injury  occurred, 
they  should  be  held  liable  to  plaint- 
iff for  the  damage  therefrom. 
Heed  v.  Crowe,  1(54. 


WILLS. 

See     BENEVOLENT     ASSOCIA- 
TIONS, 5. 


WITNESSES. 

See  APPEAL,  1,  11. 
EVIDENCE,  1-4,  6. 
RAILWAYS,  8. 
REFEKENCE,  6. 


WORK  AND  LABOR. 

1.  Where    a    party  who    has    per- 
formed work  and  furnished  mater- 
ials under  a  special  contract  brings 
an  action  for  the  stipulated  price 
without  setting  up    the    special 

.  contract,  although  the  answer  ad- 
mits the  allegations  of  the  com- 
plaint that  plaintiff  performed 
certain  work  and  furnished  mate- 
rials for  defendant,  and  merely 
denies  allegations  as  to  value, 
plaintiff,  in  order  to  recover,  must 
prove  performance  of  the  special 
contract  on  his  part,  and  defend- 
ant may  give  evidence  to  the  con- 
trary. Farley  v.  Browning,  85. 

2.  In  an  action  for  services  rendered 
by  plaintiff  as  a  bookkeeper   in 
examining  books  and   papers    so 
that  he  might  give  testimony  for 
defendant  in  a  suit  then  pending 
against  the  latter,  plaintiff  did  not 
claim  that  he  was  an  expert  or 
possessed   of  other  than  ordinary 
skill  as  a  general  bookkeeper,  or 
that    the    examination     required 
other    than    the    ordinary    profi- 
ciency of    a  bookkeeper,     lleld, 
that    instructions  to  the  jury,  al- 
lowing  them,  in  estimating    the 
value  of  the  services,  to  consider 
that    the  work  was   intended    to 
form  the  basis  of    testimony  be- 
fore the  court,  that  a  large  amount 
was  involved,  the  nature  and   re- 
sult of  the  controversy,   the  lia- 
bility of  defendant  in  that  suit, 
and  the  importance  of  his  success 
therein,    were    erroneous.      Car- 
pies  v.  Rosenbaum,  4U4. 
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